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COLUMBIA,  DECEMBER  TERM,  1843. 


Judges  present. 

Hon.  J.  S.  Richardson, 

«  J.  B.  O'Neall, 

"  J.  J.  Evans, 

"  A.  P»  Butler, 

"  D.  L.  Wardlaw. 

The  Hon.  B.  J.  Earle  was  absent  from  ill  health,  and  resigned  du- 
ring this  term.  The  vacancy  was  filled  by  the  election  of  the  Hon.  Ed- 
ward Frost,  but  he  did  not  take  his  seat  until  the  succeeding  term  in 
Charleston. 


Theqphilus  Jfikon^  sr.  vs.  John  B,  Chad. 
Iheophihis  Wilson^  jr.  vs.  John  B.  CSoud. 

1.  In  an  action  of  trespass  to  try  titles,  two  witnesses  for  the  defence 
testified  that  he,  (the  defendant)  had  a  field  of  cotton  on  the  disputed  land, 
which  would  have  made  three  bales,  and  which  was  ungathered  at  the 
time  of  the  trial  The  plaintiff  in  the  action  said,  that  in  giving  this  testi- 
mony they  had  sworn  a  lie,  and  he  could  prove  it.  The  witnesses,  the 
present  plaintifii,  brought  actions  of  slander  against  him,  but  the  presiding 
Jodge  being  of  opinion  that  the  testimony  of  which  the  present  defendant 
spoke  when  he  alleged  the  false  swearing,  was  not  material  to  the  issue 
in  the  action  to  try  titles,  ordered  a  nonsuit  Heldj  that  it  was  properly 
granted. 

Before  O'Neall,  J.  at  Fairfield,  FaU  Term,  1843. 

These  were  actions  of  slander.  The  slander  consisted 
in  speaking  of  the  testimony  which  the  plaintiffs,  as  wit- 


2  WiLsoiq  vs.  Cloud. 

nesse^^  gave  on  the  trial  of  the  case  of  Juhn  B.  Chud  vs. 
George  Hughes^  which  was  an  action  of  trespass  to  try  titles. 
The  plaiutiffs  alleged  th^t  they  testified  that  the  defend- 
ant cultivated  a  field  of  cotton  on  the  disputed  land,  which 
had  not  been  gathered  at  the  trial.  They  testified  that 
there  w^  land  enough  cultivated  to  make  three  bales  of 
CQttQa*  The  defendant  said  they  swore  there  were  three 
bales  uogathered  ia  the  field,  which  he  said  was  a  lie,  aud 
be  could  prove  it. 

The  defendant  moved  for  a  nonsuit,  on  the  ground  that 
the  testimony  of  which  the  defendant  spoke,  when  he  said 
the  plaintiffs  had  sworn  a  lie,  and  be  could  prove  it,  was 
wholly  immaterial  to  the  issue. 

The  presiding  judge  was  of  opinion,  that  the  case  of 
Duff  vs.  NiUson^  has  settled  in  tnis  State,  that  the  plains 
tifi*  in  trespass  to  try  title,  must  recover  the  rent.  It  was, 
therefore,  wholly  immaterial  whether  much  or  little  of  the 
^fop  remained  to  be  gathered. 

A  nonsuit  was  ordered.  ^ 

The  plaintiffs  appealed,  on  the  ground,  ^^  that  the  test!- 

piony  which  they  gave,  in  the  case  of  John  B.  Claud  vs, 

George  Hughes,  wi^s  material  to  the  issue,  and  would,  iJT 

false,  have  subjected  them  to  be  punished  by  indictment" 

Clark,  for  the  motion, 

McDowell  Sft  TT^omsQH,  contra,  cited  2  MoMuUao,  112, 

Ouria,  per  BirrLER^  J.  The  testimony  given  by  the 
plaintiff  in  the  trial  referred  to  in  the  report,  was  intended 
to  diminish  the  damages  to  be  recovered  against  the  de^ 
fendant  in  that  ease,  ^d  the  question  now  is,  whether 
such  evidence  could,  in  strictness  of  ]aw,  have  affected  the 
verdict  of  the  jury;  for  if  it  could,  it  was  both  competent 
and  material,  and  had  it  been  false,  might  have  been  the 
subject  of  perjury;  in  other  words,  did  the  defendant's 
remark,  when  he  said  the  plaintiffs  had  sworn  to  a  lie, 
impute  to  them  the  crime  of  perjury.  The  materiality, 
therefore,  of  the  plaintiffs's  testimony  on  the  forpa^r  tria}, 
b^pQtites  4  n^Ktter  of  serious  inquiry. 
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In  an  action  of  trespass  to  tiy  titles,  the  object  of  the 
plaintiff  is,  to  recover  the  land,  and  damages  for  its  use 
and  occupation  by  tiie  defeadiontj  so  that  the  defendant  must 
direct  his  defence  to  the  question  of  damages,  as  wedl  as  the 
plaintiff's  right  to  recover  the  land  itself.  Can  the  damage 
be  diminished  bj  any  improvements  put  on  the  land,  or  by 
any  value  imparted  to  it  by  the  deteudant^  depending  on 
the  evidence  of  witnesses  ?  I  take  it  for  granted,  that  a 
defendant  in  a  court  of  law,  cannot  claim  oompensation 
for  improvements  put  upon  land  before  the  time  it  was 
recovered  from  him  by  a  plaintiff  in  an  action  to  try  titles 
to  the  same.  The  plaintiff,  |niider  his  writ  of  habere  far 
das  poKessionemj  consequent  on  his  judgment  <tf  recovery, 
can  take  the  land  and  all  that  pertains  to  the  freehold ; 
the  growing  crop,  and  all  permanent  fixtures,  pass  to  tba 
plaintiff  uB^r  tne  writ.  They  were  put  there  by  the  de<- 
fendant  of  his  own  accord,  and  without  the  consent  or 
knowledge  of  the  oirner  of  the  land.  No  one  should  be 
bound  to  make  compensation  for  that  which  another  has 
done  without  his  directions,  and  in  derogation  of  his  rights. 
Otherwise,  the  owner  of  land  might  be  subjected  to  lia<- 
bilities  by  the  wilful  act  of  a  trespaaser^  which  he  would 
not  have  willingly  incurred  in  obeying  the  dictates  of  his 
own  judgment.  Besides^  a  proprietor  might  object  to 
things  being  done  on  his  land,  which  another  would  regard 
as  improvements,  and  which  his  witnesses  would  say 
were  improvements.  The  very  ground  which  a  defendant 
had  cut  down  and  put  in  cultivation,  a  plaintiff  might  pre- 
fer should  have  remained  in  wood*  What  one  would 
have  regarded  as  an  improvement  to  the  land,  another 
might  regard  as  an  injury  to  it. 

Extreme  cases  sometimes  illustrate  principles.  Suppose 
some  utilitarian  defendant  should  ti^e  possession  of  a 
piaiittiff 's  homestead,  and  were  to  cut  down  the  shrubbery 
and  plough  up  the  grounds  and  garden^  and  plant  thein  in 
com ;  could  be,  in  an  action  brought  by  the  plaintiff  to 
recover  the  land,  claim  tompensation  for  these  improve 
meats,  on  the  ground  that  the  growing  crop  would  go  into 
the  possession  of  the  plaintiff?  And  yet  he  might  do  so, 
if  it  depended  on  the  evidence  of  some  witnesses,  who 
would  laugh  to  scorn  the  idea  of  ornamental  grounds  he^ 
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ing  under  any  circumstances  preferable  to  substantial  pro- 
ductions. It  is  not  always  true  in  fact,  that  a  defendant 
does  a  plaintiff  a  benefit  by  cutting  down  and  clearing  his 
lands,  or  planting  a  crop  of  a  particular  kind  on  it;  and 
to  allow  him  to  recover,  or  be  paid  for  such  supposed  im- 
provements, would  lead  to  fearful  consequences. 

If  such  were  the  case,  it  would,  frequently,  be  better  for 
one  to  give  up  his  land,  than  be  compelled  to  pay  for  im- 
provements which  another  has  put  on  it,  as  their  value 
might  be  established  by  the  uncertain  evidence  of  preju- 
di^  witnesses.  The  true  principle  is,  that  every  one  has 
a  right  to  do  as  he  pleases  with  his  own  land,  and  cannot 
be  compelled  to  pay  another  for  any  thing  which  he  may 
have  done  on  it,  of  his  own  accord,  and  against  the  con- 
sent of  the  proprietor.  There  are  cases  in  wnich  justice 
and  equity  would  seem  to  require  that  compensation 
should  be  made  for  improvements  on  another's  land.  As 
when  one  had  erected  expensive  and  valuable  buildings, 
under  the  belief,  justly  created,  that  the  land  was  his  own. 
Such  cases  depend  on  their  own  circumstances,  and  ad- 
dress themselves  to  a  jurisdiction  that  can  do  justice  to 
all  the  parties  concerned.  We  must  look  at  one  uniform 
principle  to  regulate  our  decision ;  and  that  is,  that  a  de- 
fendant is  always  liable  for  the  use  and  occupation  of  a 
plaintiff's  land,  whilst  he  is  entitled  to  no  compensation 
for  improvements  which  he  may  have  put  upon  it  against 
plaintiff's  consent.  They  belong  to  a  plaintiff  independent- 
ly of  his  right  to  claim  damages  equivalent  to  the  rent  of 
the  land.  Let  us  apply  these  remarks  to  the  case  under 
consideration.  It  is  alleged  that  the  present  plaintiffs  swore, 
on  the  trial  of  Chud  vs.  Hughes,  that  the  then  defendant 
had  a  field  of  cotton  that  would  have  made  three  bales, 
and  which  was  not  gathered  at  the  time  ot  the  trial. 

It  is  su^ested,  that  this  evidence  having  been  given  in 
favor  of  the  defendant,  was  calculated,  if  true,  to  reduce 
the  damages  which  the  plaintiff  might  have  recovered 
against  the  defendant.  It  does  not  follow,  if  the  statement 
had  been  true,  that  the  plaintiff  would  have  derived  a 
benefit.  For  it  might  have  been,  that  he  could  not  have 
picked  out  the  cotton,  or  that  he  might  have  planted  the 
land  to  better  advantage  himself    Be  that  as  it  may,  it  is 
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certain  that  the  plaintiff  had  a  right  to  the  cotton,  by  his 
reooyery ;  and  it  is  equally  certain,  from  m^bat  has  been 
said,  that  defendant  had  no  right,  after  the  recoTery,  to 
claim  any  compensation  for  it,  had  the  plaintiff  picked  the 
cotton  out  and  sold  it  in  market. 

But  it  is  contended,  that  it  might  have  been  indirectly 
discounted  against  the  claim  of  the  defendant,  for  the  use 
and  occupation  of  the  land.  If  this  were  the  case,  the 
derendant  could,  indirectly,  be  indemnified  for  work  and 
labor  done  on  plaintiff's  land,  when  be  could  not  directly 
claim  compensation  for  the  same.  In  the  view  which  I 
take  of  the  case,  the  jury  bad  no  right  to  look  to  any  thing 
the  plaintiff  was  to  recover  on  the  freehold,  but  were  bound, 
in  law,  to  confine  their  attention  to  the  past  occupancy  of 
ddendant,  and  that  the  true  measure  of  damages  to  be 
recovered  against  him,  was  the  amount  of  money  that  the 
land  would  have  annually  rented  for. 

To  illustrate  this,  suppose  the  jury  had  found  a  verdict 
something  in  this  way.  We  find  that  the  annual  rent  of 
the  land  was  one  hundred  dollars,  but  we  find  for  plaintiff 
five  dollars,  because  the  defendant  has  cleared  and  im- 
proved the  land,  so  as  to  make  it  worthy  by  one  hundred 
dollars,  more  than  it  was  before  defendant  entered  on  it. 
Would  such  a  verdict  be  allowed  to  stand  by  this  court  1 
I  apprehend  not ;  and  that,  under  the  authority  of  Duff 
vs.  Butson^  1  Bail.  215,  it  would  have  to  be  set  aside. 
In  that  case  it  was  proved  that  the  rent  of  the  land,  du- 
ring the  time  it  was  in  the  possession  of  defendant,  was 
worth  from  forty  to  fifty  dollars  a  year.  The  presiding 
Judge  recommended  the  jury  to  find  nominal  damages, 
inasmuch  as  it  appeared  that  the  defendant  had  gone  into 
possession  under  a  fair  and  honest  title.  The  jury  accord- 
ingly foand  for  the  plaintiff,  the  land  and  five  dollars 
damages.  Judge  Johnson,  who  delivered  the  judgment  of 
the  Court  of  Appeals,  in  speaking  of  the  common  law, 
uses  this  explicit  language,  ^'  that  it  supplies  a  commensu- 
rate remedy  for  every  wrong.  Its  forms  and  modes  of 
trial  are  adapted  to  this  end;  and  where,  from  the 
nature  of  the  injury,  its  extent  can  be  ascertained  with 
certainty,  in  dollars  and  cents,  the  rule  of  morality, 
that  we  should  render  to  every  one  his  due,  becomes  a 
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legal  obligation."  And  for  that  reason,  a  new  trial  was 
granted ;  it  appearing  that  the  rent  of  the  land  had  been 
ascertained  by  the  evidence.  From  this  it  would  appear, 
that  the  value  of  the  rents  indicated  the  tntnifnum  of 
damages  to  be  found  by  the  jury,  in  all  cases,  without 
regard  to  the  question  whether  the  possession  bad  been 
culpable  or  excusable.  Taking  this  view  of  the  law,  a  ma- 
jority of  the  court  entertam  the  opinion,  that  the  evidence 
given  by  these  plaintiffs  on  a  former  trial,  was  immaterial, 
and  that  the  nonsuit  was  properly  ordered.  Motion  re- 
fused. 
O'Neall  and  Evans,  JJ.  concurred. 

Richardson,  J.  dissenting.  In  these  cases,  a  majority 
of  the  court  concur  with  the  presiding  Judge.  But  some 
of  us  think  the  evidence  ought  to  have  been  passed  upon 
by  the  jury.  Because  nonsuits  against  the  will  of  plain- 
tiffs, should  be  ordered  only  in  such  cases  as  are  evidently 
unsupported  by  the  evidence  under  any  construction  what- 
ever, or  clearly  without  foundation  in  legal  principles. 

In  South  Carolina,  where,  by  a  course  of  adjudication, 
the  court  are  at  liberty,  as  is  the  modem  and  approved 
practice  in  England,  to  give  their  expositions  and  opinions 
of  evidence  to  the  jury,  nonsuit^,  in  invitum,  ought,  em- 
phatically, to  be  restricted  to  such  cases  of  the  total  ab* 
sence  of  law  or  evidence.  It  is  a  most  important  conside- 
ration, in  all  cases,  to  render  the  judge  and  jury  homogene- 
ous, and  to  give  satisfaction  by  joint  character  and  perfect 
union  in  their  decisions.  But  nonsuits  war  against  this 
fundamental  policy.  Apply  this  general  object;  and  the 
principle  of  nonsuits  just  laid  down.  Is  it  evident,  that 
when  the  defendant  said  that  Wilson  lied,  in  swearing  that 
Hughes  had  left  three  bales  of  cotton  ungathered  in  John 
B.  Cloud's  field — Is  it  evident  that  such  evidence  was 
immaterial  and  unimportant  to  the  then  issue,  and,  there- 
fore, could  be  no  slander  in  law  1  Might  it  not  go,  as  evi- 
dently intended  to  lessen  the  verdict"?  This  is  now  the 
point.  When  one  charges  upon  his  neighbor,  at  least 
virtually  and  in  effect,  a  perjury,  prima  facie^  the  court 
will  not  search,  by  judicial  reasoning,  to  show  that  it  may, 
possibly,  have  been  less  than  a  legal  slander.    But  such 
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prima  facte  case  goes  to  the  jury,  with  the  opinion  of  the 
Judge,  because  there  may  be  two  opinions  upon  the  evi- 
dence. In  the  case  of  Duf  vs.  Uutson^  referred  to,  a 
most  respectable  court  has  said,  that  in  the  action  of  tres- 
pass to  try  title,  the  proper  measure  of  damages  is  the 
amount  of  rent ;  and  such  a  rule  carries  intrinsic  authority. 
But  it  was  laid  down  by  the  court  arguendo^  in  ordering  a 
new  trial,  in  a  case  where  the  Judge  below  had  advised 
the  smallest  verdict  that  could  carry  costs,  without  any 
notice  of  the  loss  of  rents  and  profits  to  the  plaintiff.  The 
question  turned  upon  the  charge  of  the  Judge.  It  was 
apparent,  say  the  court,  that  the  jury  acted  upon  it  as  a 
conclusion  of  law;  and  the  new  trial  is  ordered,  for 
error  in  such  judicial  instruction  to  the  jury.  The  rea- 
soning and  the  rule  were  incidental,  not  essential,  to  the 
appeal.  I  cannot  conceive,  therefore,  that  such  a  rule  has 
been  made  imperative  in  such  actions  for  damages,  and  in 
all  eases  as  if  they  were  bottomed  on  contract,  as  for  rent, 
profits  or  occupation.  The  precise  nature  of  the  action 
was  not  considered,  and  trespass  to  try  title,  is  still  an  ao- 
Uon  for  damages,  to  be  defined  by  the  circumstances  and 
injury  done,  as  well  as  by  the  annual  profits  of  the  land. 
Take  for  illustration,  the  well  known  case  against  Ma- 
dame  Tahand^  the  rent  probably  $1000  per  annum,  for 
some  ten  years,  the  freehold  clearly  in  another,  but  actu- 
ally purchased  by  her  own  hard  earnings.  Can  it  be  that 
the  circumstances  that  would  go  to  lessen  the  damages, 
(rents)  against  her,  would  be  rendered  immaterial,  nothing, 
in  virtue  of  a  very  just  general  observation,  made  in  Dvff 
vs.  HiUson;  and  that  her  witnesses  might  be  all  charged 
with  legal  impunity  with  lying  7  To  support  the  present 
nonsuit,  the  court  must  assume  all  this  to  be  law. 

If  my  exposition  of  the  decision  in  Duff  vs.  Butson  be 
correct,  then  the  evidence  of  the  Wilsons,  that  three  bales 
of  cotton  were  left  in  the  field,  could  not  be  immaterial  to 
the  issue  in  the  case  of  J.  B.  CUmd  vs.  George  Bitglies,  and 
may  be  the  predicate  of  the  charge  of  perjury. 

Under  no  possible  construction,  then,  of  the  supposed 
rule  in  Duff  vs.  Hutsmiy  can  the  evidence  of  the  Wilsons 
be  wholly  immaterial  to  the  issue.  It  was  at  least  calcu- 
lated, and  must  have  enured  to  diminish  the  verdict  down 
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to  the  mimmum  rents  and  profits.  This  was  part  of  the 
issue.  The  cotton  ungathered,  was  as  a  payment  or  dis- 
count in  kind  to  reduce  the  verdict 

But  returning  to  my  former  ai^ument,  suppose  the  slan- 
der bad  been  against  a  woman  for  sexual  incontinence  ? 
Would  the  court  be  authorized  to  nonsuit  the  case  upon  a 
balanced  critique,  that  the  slanderous  words  did  not 
amount,  beyond  dispute,  to  a  charge  of  lewd  cohabitation? 
Surely  not.  In  like  manner  in  the  case  before  us,  the 
charge  was,  of  telling  a  lie  on  oath ;  and  shall  the  case  go 
unconsidered  by  the  jury,  bv  reason  of  a  judicial  difference 
and  divided  opinion  upon  the  materiality  of  the  supposed 
evidence  1  Snould  not  the  converse  be  the  conclusion, 
and  the  case  left  to  the  jury,  with  just  expositions?  Con- 
sidering, as  I  do,  nonsuits,  when  not  unavoidable,  as  the- 
true  antagonists  of  trial  by  jury — ^viewing,  as  I  do,  the 
decision  about  to  be  made,  as  touching  upon  the  judicial 
department  of  the  court,  by  extending  nonsuits,  and, 
therefore,  important  as  a  precedent — I  would  order  a 
new  trial,  which  might  appear  very  different  under  a 
full  exposition,  and,  possibly,  justify  a  finding  for  the 
defendant,  or  small  damages  for  the  plaintiff;  and  would 
not  have  the  case  taken  from  the  final  adjudication  of  the 
jury,  but  would  send  it  back,  as  we  have  the  case  of 
Weed  A  Fanning  vs.  Evans^  upon  the  ground,  not  of  dis- 
satisfaction on  the  merits  of  the  decision,  but  because 
the  Judge  mistook  the  proper  province  of  the  jury,  even 
in  one  particular. 

Wardlaw,  J.  concurred  in  the  dissenting  opinion. 
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Gamer  Evans  vs.  James  If.  Bendy ^  Ordinary. 

1.  A  porchaser  of  land  sold  under  an  order  of  the  Ordinary  for  partition, 
paid  the  money,  and  received  a  deed  containing  no  warranty.  The  land 
was  recovered  from  the  purchaser  by  title  paraqiount,  the  money  still  re- 
maining in  the  hands  of  the  Ordinary  undistributed.  In  assumpsit  brought 
by  the  purchaser,  to  recover  it  back  from  the  Ordinary,  it  was  held  that  the 
action  could  not  be  maintained  againstthe  distributees,  founded  on  an  implied 
warranty  in  the  sale  by  the  Ordinary,  nor  against  him  as  their  agent 

2.  There  is  no  implied  warranty  in  a  sale  of  land  made  by  the  Ordinary 
for  partition. 

3.  Qiury. — Had  the  purchaser  been  sued  for  the  purchase  money,  could 

he  have  set  up  the  want  of  title  by  way  of  defence  ?     Stf.    I  ^%BS  tJ^  /f^S 

Before  O'Neall,  J.  Pickens^  Spring  Term^  1843. 

This  was  an  action  of  assumpsit  against  the  Ordinary  of 
Pickens  district,  brought  under  the  following  circum- 
stances : 

A  tract  of  land  was  sold  for  partition,  under  the  order 
of  the  Ordinary ;  the  proceeds  were  paid  to  the  Ordinary ; 
before  he  paid  them  over  to  the  heirs  at  law,  the  land  was 
recovered,  by  title  paramount,  from  the  piaintiiT,  the  pur- 
chaser. 

His  Honor  ruled  that  there  was  no  implied  warranty,  in 
a  sale  by  the  Ordinary,  on  which  an  action  could  be  sus- 
tained, and  therefore  nonsuited  the  plaintiff. 

The  plaintiff  appealed,  and  moved  to  set  aside  the  non- 
suit, upon  the  following  ground : 

Because  the  money  sued  for  having  been  paid  by  plain- 
tiff to  defendant,  for  the  purchase  of  a  tract  of  land  bous;ht 
at  a  sale  made  by  defendant,  as  Ordinary  for  Pickens  dis- 
trict, for  partition,  and  the  land  purchased  having  been  re- 
covered from  plaintiff  by  paramount  title,  before  the  pur- 
chase money  was  paid  over  by  defendant,  and  the  title  re- 
maining in  his  hands,  the  action  of  assumpsit  properly  lies 
to  recover  it  back,  and  his  Honor  erred  in  ordering  the  non- 
suit 

Youngj  for  the  motion.     Whitner  and  Hanison,  contra. 
2 
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Cfuria^  per  Evans,  J.  Where  the  purchaser  of  land  has 
been  deceived  by  misrepresentation,  whether  intentional  or 
not,  that  fact  may  be  set  up  by  way  of  defence  to  an  action 
for  the  purchase  money.  If  the  object  of  his  purchase  has 
been  defeated  by  reason  of  the  misreoresentation,  he  may, 
according  to  the  decided  cases,  be  wnoily  discharged  from 
the  debt,  if  oiily  partially  defeated,  he  may  be  allowed  an 
abatement  in  the  price.  The  case  of  the  SSMe  vs.  Gaillardj 
2d  Bay,  11,  is  an  instance  of  the  former,  and  Turmo  vs. 
Mud,  of  the  latter,  1st  McG.  121.  In  these,  and  the  kind- 
red cases  of  Gray  vs.  Hankirvson^  I  Bay,  278 ;  Barklay  vs. 
Jiarkley,  Harp.  441,  and  Means  vs.  Brickell,  2d  Hill,  657, 
thevei^waSieiHiar  no  warranty  in  the  deed,  or,  if  there  was, 
it  did  not  embrace  the  matter  set  up  as  ^defence.  In  all 
the  early  cases,  it  is  admitted  the  defence  could  not  be 
made  consistent  with  the  principles  of  the  common  law, 
but  was  allowed  on  equitable  principles  borrowed  from  the 
civil  law. 

By  the  common  law,  except  in  an  action  of  deceit,  yoo 
cannot  look  beyond  the  written  contract  to  know  what  the 
parties  intended,  and  if  there  be  no  warrantv  in  the  deed,  ex- 
trinsic evidence  is  not  allowed  to  establish  it.  If  I  under- 
stand the  principle  upon  which  the  cases  to  which  I  have 
referred  have  l^en  decided,  it  is  that  an  action  for  the 
price  is,  in  some  sort,  a  proceeding  to  enforce  the  execu- 
tion of  a  contract,  and  in  such  action  a  court  of  law  adopts 
the  equitable  principle  of  refusing  its  aid  to  enforce  a  con- 
tract obtained  by  fraud  or  misrepresentation,  except  in 
such  way  as  to  do  justice  between  the  parties.  All  the 
cases  from  Gray  vs.  Hawkins  down  to  Meatus  vs.  Brickdl^ 
were  cases  of  misrepresentation ;  whether  intentional  or 
not,  seems  to  have  been  regarded  as  wholly  immaterial.  I 
do  not  remember  a  single  case  where  a  failure  of  title,  with- 
out warranty  or  misrepresentation,  has  been  allowed  even 
by  way  of  defence.  In  the  case  of  the  State  vs.  GraUlardj 
Burke,  J.  put  the  defence  on  the  civil  law  principle,  that  a 
itound  price  requires  a  sound  commodity ;  and  said  when 
there  was  SifaUure  of  consideratum,  or  misrepresentation, 
or  concealment,  the  contract  was  vitiated. 

This  broad  proposition  has  never  been  carried  out  in 
practice,  and  was  unnecessary  to  be  affirmed  in  that  case, 
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which  was  one  of  clear  misrepreseDtation.  The  introduc- 
tion of  the  doctrine  of  implied  warranty,  from  a  sound 
price,  in  sales  of  personal  property,  has  been  the  subject  of 
frequent  r^ret  by  those  who  have  been  called  on  to  ap« 
ply  it,  as  the  source  of  much  unprofitable  litigation.  I,  for 
one,  am  not^disposed  to  extend  the  principle  to  sales  of 
land.  But  this  case  goes  a  step  farther,  and  asks  not  to  be 
permitted  to  set  up  the  failure  of  consideration  as  a  de- 
fence, but  to  recover  back  the  money  after  it  has  been  paid, 
in  a  case  where  there  is  no  warranty,  no  deceit,  and  no  mis- 
representation. The  action  is  assumpsit,  which  lies  only  on 
contracts,  express  or  implied;  and  in  this  case,  as  there  is 
no  warranty  in  the  deed,  if  the  action  can  be  maintained, 
it  must  be  on  the  implied  warranty  arising  in  these  sales 
for  partition,  which  does  not  apply  to  sales  made  by  bther 
public  officers.  It  is  now  more  than  half  a  century  since  | 
the  case  of  Gray  V8.  Harddmon  was  decided,  and  during  < 
all  that  time,  I  do  not  find  a  case  where  the  mere  failure 
of  consideration  without  warranty,  has  been  set  up  by  way 
of  defence,  or  any  action  brought  to  recover  back  the  mo- 
ney ;  a  circumstance  from  which  it  mav  be  fairly  inferred, 
that  it  has  never  been  supposed  such  defence  could  be 
made,  or  such  action  be  maintained.  So  far  as  there  has 
been  any  expression  of  opinion  or  decision,  it  is  unfavora- 
ble to  such  action  or  defence.  In  the  case  of  the  Comnm-' 
noner  in  Equity  vs.  IhompsoUj  4  McCord,  484,  Judge  Nott 
said,  "I  take  it  to  be  a  well  settled  rule,  that  the  law  never 
implies  a  warranty  on  the  part  of  any  one  acting  merely 
as  its  organ  for  the  purpose  of  transferring  property  from 
one  hand  to  another.'^  In  the  case  of  Means  ts.  Brickell^ 
which  was  a  case  of  misrepresentation.  Judge  Johnson 
said  ^^rellef  against  mistakes  in  fact  is  a  well  known  branch 
of  equity  jurisdiction,  and  where  the  contract  has  been 
folly  executed,  I  incline  to  think  relief  can  be  obtained 
on\j  in  equity."  In  the  case  of  Fulier  vs.  Fowler,  1  Bailey, 
95,  a  negro  had  been  sold  for  partition  by  order  of  the  - 
Court  of  Equity ;  Fuller  became  the  purchaser  and  paid  the 
money.  Fowler  was  one  of  the  distributees,  and  received 
bia  part  of  the  purchase  money.  Fuller  afterwards  sued 
Fowler,  to  recover  back  what  he  had  received ;  alledging 
that  tikenegiro  was  unsound.    It  was  held  he  could  not  re- 
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cover;  and  the  decision  was  put  on  the  ground  that  there 
was  no  privity  of  contract  between  them.  Now  it  cannot  be 
that  there  is  no  privity,  if  the  law  implied  a  warranty  in  the 
sale  by  the  commissioner.  I  do  not  mean  to  be  understood 
as  expressing  any  settled  opinion  that  a  purchaser,  v^hen 
sued,  could  not  set  up  the  want  of  title  by  way  of  defence. 
All  I  mean  to  say  is,  that  I  do  not  remember  any  case  in 
which  it  has  been  done ;  nor  do  I  now  see  any  principle 
on  which  it  could  be  allowed.  But  even  if  such  a  defence 
might  be  made,  it  does  not  follow,  by  any  means,  that  the 
present  action  can  be  maintained.  There  is  a  great  differ- 
ence between  enforcing  an  executory  contract,  and  giving 
relief  after  it  has  been  executed,  both  at  law  and  in  equity. 
This  distinction  is  recognized  in  the  case  of  the  Ornimis- 
9umer$  of  Roads  vs.  Macon  and  Foot^  2  Brevard  Rep.  105. 
The  action  was  by  summary  process  on  a  note  given  by 
the  defendants  to  the  plaintiffs,  for  a  mare  sold  as  an  es- 
tray.  On  the  circuit.  Bay,  J.  admitted  evidence  that  the 
mare  was  unsound,  and  decreed  for  the  defendants.  There 
was  an  appeal,  on  the  ground  that  the  plaintiffs  were  pub- 
lic agents,  and  there  was  no  implied  warranty.  Wilds,  J. 
in  delivering  the  opinion  of  tne  court,  said  ^'although  it 
might  be  held  that  the  plaintiffs,  acting  in  the  capacity  of 
public  officers,  are  not  bound  to  warrant  property  sold  by 
« them,  or  be  answerable  for  any  defects  or  deficiencies  in 
the  subject  of  sale ;  yet,  in  an  action  on  the  note,  such  a 
defence  might  be  set  up."  In  Herbemont  vs.  Sharp,  2 
McCord,  264,  it  was  decided  that  a  purchaser  at  sheriff's 
sale,  who  had  not  received  titles,  might  shew  that  the  ti- 
tle was  not  in  the  defendant,  and  that  he  had  represented 
to  the  sheriff  that  the  land  was  his,  and  had  induced  him 
to  sell  it.  The  same  distinction  is  recognized  in  the  case 
o(  Johnson  vs,  Johnson,  3  Bos.  and  Puller,  161,  which  was 
an  action  for  money  had  and  received,  to  recover  back  mo- 
ney paid  on  a  written  agreement  for  the  sale  of  land. 
/^  Mansfield,  C.  J.  said,  "we  do  not  mean  to  be  understood  to 
y  intimate  that  where,  under  a  contract  of  sale,  the  vendor 
does  legally  convey  all  the  title  that  is  in  him,  and  that  ti- 
tle turns  out  to  be  defective,  the  purchaser  can  sue  the 
vendor  in  an  action  for  money  had  and  received.  Every 
purchaser  may  protect  his  purchase  by  proper  covenants. 
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Where  the  vendor's  title  is  actually  conveyed  to  the  pur- 
chaser, the  rule  of  caveat  emptor  applies.  In  the  present 
case,  the  purchaser  never  had  any  title  conveyed  to  him." 
From  these  authorities,  and  especially  from  the  case  of 
FuUer  vs,  Ftnokr^  it  seems  to  me,  the  present  plaintiff  can 
maintain  no  action  against  the  distributees,  founded  on  an 
implied  warranty  in  the  sale  of  the  ordinary.  But,  in  this 
case,  the  money  is  in  the  hands  of  the  ordinary,  and  it  is 
supposed  that  may  make  a  difference.  I  apprehend  the 
ordinary  cannot  be  regarded  as  a  stake  holder  or  agent  of 
both  parties,  holding  the  money  for  whomsoever  the  law 
may  determine  it  to  belong  to. 

The  ordinary  received  the  money  as  the  agent  of  the  dis- 
tributees. It  is  their  money,  as  much  as  if  paid  to  them. 
If  he  cannot  sue  the  heirs  at  law,  I  do  not  see  how  he  can  j 
sue  their  agent.  The  contract,  when  this  money  was  paid,) 
was  fully  executed  on  both  sides,  and  the  purchaser  no  ^ 
longer  stands  on  the  vantage  ground  of  defendant,  even  if  | 
that  could  avail  him  in  the  present  case. 

The  motion  is  dismfssed. 

O'Nball,  Butlbr  and  Wardlaw,  JJ.  concurred. 

Richardson,  J.  dissenting.  That  there  is  no  warran- 
ty by  the  ordinary,  personally,  in  his  sales  of  lands  for  the 
distribution  of  the  estates  of  intestates,  may  be  considered 
good  law ;  but  that  there  are  cases  of  a  total  failure  of  title 
where  the  purchaser  nOay,  in  law  or  equity,  recover  back 
the  money  he  paid,  I  cannot  doubt 

The  sale  of  an  estate  by  the  ordinary,  can  be  no  more 
than  the  manner  of  selling  for  the  owners,  by  means  of  an 
agent  It  is  not  in  the  nature  of  a  forced  sale  made  under 
execution  by  the  sheriff,  or  by  a  commissioner,  but  in  that 
of  a  voluntary  sale,  made  by  public  outcry,  in  which  there 
may  be  a  warranty  or  not,  as  in  private  sales. 

Whether  such  a  recovery  over  would  be  by  an  action  on 
the  covenant  of  a  warranty,  express  or  implied,  or  by  the 
charge  of  a  fraud,  or  by  proceedings  in  equity,  forms  no  part 
of  the  case  now  before  the  court. 

The  only  legal  position  necessary  for  the  motion  to  set 
aside  the  nonsuit  is,  that  the  purchaser  might,  in  some 
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form  of  actioo,  where  the  tide  has  totally  faUed,  recover 
back  the  purchase  money  of  the  owner's  distribatees,  who 
sold  the  land  upon  their  own  assumption  that  they  were 
the  freeholders,  and  which  has  been  falsified. 

It  is  granted  that  such  a  recovery  could  not  be  had  upon 
an  involuntary  and  forced  sale,  made  by  the  sheriff  or  com- 
missioner, under  an  execution.  In  such  cases  the  law  com- 
pels the  sale,  the  proceeds  pass  to  creditors,  the  freeholder 
is  passive,  and  ^'caveat  emptor"  is  the  rule  of  law.  But 
that  very  rule  forms  the  exception  out  of  the  liability  of 
vendors  and  owners  generally. 

How  has  such  liability  been  lilled  in  the  case  of  vend- 
ors being  distributees,  and  chosing  or  happening  to  sell  the 
property  of  other  men  1 

In  the  case  before  the  court,  the  purchaser  lost  the  land 
bv  title  paramount ;  the  ordinary  has  detained  the  pur- 
chase money,  to  meet  the  event,  and  the  purchaser  has 
sued  him  as  a  stake  holder. 

The  ordinary  can  be  justified  for  the  detention  of  the 
money,  upon  no  other  principle,  and  in  no  other  character. 
Every  court  detaining  money  claimed  by  two  parties,  does 
so  upon  the  same  principle. 

The  question  or  issue  of  who  is  the  legal  owner,  is  made 
up  in  the  simplest  form,  as  by  a  general  assumpsit,  as  in 
this  case,  for  money  had  and  received,  or  in  the  form  of  a 
wager.  The  warranty  of  the  ordinary  is  no  more  than 
that  he  will  hold  the  money  until  the  legal  right  to  it  is  de- 
cided. But  this  is  implied  by  his  office  of  stake  holder, 
and  the  plaintiff's  action  bottomed  upon  no  other  warranty. 

The  case  should,  therefore,  have  gone  to  the  jury  upon 
the  liability  of  the  distributees  to  return  the  purchase 
money,  in  any  form  of  action,  in  law  or  equity,  and  not 
have  been  nonsuited  upon  the  ground  that  ordinaries  make 
no  implied  warranties  at  their  sales ;  that  might  be  as 
well  said  of  all  agents  who  sell  for  other  men. 
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John  W.  Poyne  vs.  John  VPilKams.      g 

1  A  teitator,  who  £»'  more  than  twenty  years  had  used  a  way  over  his 
own  land  by  which  a  highway  waa  reached,  except  for  a  ahort  distance 
ofer  a  neighbor's  land,  died  in  1831,  having  devised  his  land  to  his  three 
sooa,  C,  W  and  B,  equally  to  be  divided  between  them.  The  sons  made 
partitioa  between  themselves,  and  without  deeds  from  one  to  the  other,  sever- 
ally took  possession  of  their  parcels  under  a  bond  for  titles.  W.  acquired 
the  parcel  on  which  the  house  stood,  and  sold  to  the  plaintiff;  C.  that  next 
the  highway,  through  which  the  way  ran,  made  a  lane,*  and  sold  to  defend- 
ant, who^  afier  permitting  the  lane  to  remain  open  for  some  time,  closed  it 
up  entirely,  after  which  plaintiff  brought  case  for  the  obstruction. 

Held,  IsL  That  whilst  there  was  unity  of  possession  in  the  testator  no 
right  of  way  arose. 

2nd.  That  since  the  partition  the  time  had  been  too  short  to  confirm  any 
posaesaion  or  verbal  acknowledgment  that  had  occurred  in  that  time. 

Before  Wardlaw,  J.  at  Newberry^  Spring  Term^  1843. 

This  was  an  action  on  the  case  for  obstructing  a  way. 

There  was  some  testimony  as  to  the  nature  of  the  way, 
its  fireqaent  changes,  and  as  to  other  ways  more  conve- 
nient to  the  plaintiff:  but  to  understand  the  ground  of  the 
non-suit,  which  was  ordered,  all  this  is  now  unnecessary. 

David  Bozeman,  in  his  lifetime,  had  lived  near  the 
South-Eastern  comer  of  a  tract  of  land,  and  for  more  than 
twenty  years  used  a  way  from  his  house  along  the  Southern 
Une  of  his  land  to  a  corner,  and  thence  North-Westwardly 
thioogh  his  own  land  to  a  point  near  the  public  highwav, 
from  which  point,  through  some  neighbor's  land,  the  high- 
way was  reached.  He  died  in  1831,  having  by  his  will 
devised  his  land  equally  to  be  divided  between  his  three 
sons.  Cooper,  Whitfield  and  Bainbridge.  The  sons  made 
partition  between  themselves,  and  without  deeds  from  one 
to  the  other,  severally  took  possession  of  their  parcels  un- 
der a  bond  for  titles.  Whitfield  acquired  the  parcel  upon 
which  the  house  stood,  and  sold  it  to  the  plaintiff.  Cooper 
acquired  the  parcel  next  the  highway,  through  which  the 
way  ran,  made  a  lane,  and  sold  it  to  defendant  The 
other  parcel  belongs  to  the  heirs  of  Bainbridge,  now  de- 
ceased. 


16  Payne  vs.  Williams. 

The  defendant,  after  permitting  the  lane  to  remain  un- 
obstructed for  some  time^  no  dates  being  given^  besides 
those  here  mentioned,  shut  it  up  so  as  entirely  to  prevent 
the  plaintiff's  use  of  the  way  in  question. 

Upon  a  motion  for  non-suit  made,  his  Honor  held  that 
whilst  there  was  unity  of  possession  in  David  Bozeman, 
no  right  of  way  arose :  that  the  time  since  his  death  was 
insufficient  to  create  the  right;  and  that  no  expression  or 
necessary  implication  of  a  right  conveyed  by  Cooper  or 
the  defendant  to  Whitfield  or  the  plaintiff,  was  made  to 
appear.  The  proof  disposed  of  the  question  as  to  a  way 
by  necessity.     Non-suit  ordered. 

The  plaintiff  appealed,  on  the  following  grounds. 

1st.  That  the  lands  over  which  the  road  in  dispute 
runs,  having  been  devised  by  David  Bozeman  to  his  three 
sons,  David  G.  James  W.  and  Bainbridge,  and  the  road 
being  in  use  at  the  time,  and  having  been  used  long  be- 
fore the  partition  of  the  land,  each  of  the  sons  acquired 
by  the  partition  a  right  to  the  road  as  against  each  of  the 
others. 

2nd.  That  David  G.  Bozeman,  under  whom  the  defend- 
ant holds,  acknowledged  the  right  of  James  W.  Bozeman, 
and  of  the  plaintiff,  who  holds  under  bitn,  to  the  use  of 
the  road,  by  making  and  continuing,  as  long  as  he  held 
the  land,  a  lane  through  a  considerable  part  of  the  land. 

3d.  That  the  plaintiff  is  entitled  to  the  right  of  way  by 
necessary  implication  from  the  partition  of  the  land,  and 
his  right  was  tacitly  acknowledged  by  David  G.  Bozeman. 

4th.  That  the  plaintiff  is  entitled  to  the  right  of  way 
from  necessity. 

5th.  That,  as  it  is  respectfully  submitted,  bis  Honor 
ought  to  have  allowed  the  case  to  go  to  the  Jury. 

Pope  <fc  Pope,  for  the  motion. 
contra. 

Curia,  per  Wardlav/ ,  J;  This  Gourt  concurs  in  the 
views  taken  on  the  Gircuit. 

It  is  plain  that  David  Bozeman's  possession  established 
no  right  of  way  against  himself.    Even  deeds  of  partition 
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between  the  bods  would  not  have  subjected  the  sbare  of 
one  to  an  easement  in  favour  of  tbe  others,  without  some 
expression,  or  necessary  implication  from  expressions  used ; 
much  less  will  an  irregular  partition  shewn  by  a  mere 
bond  for  titles  containing  nothing  peculiar,  do  so.  The 
time  since  the  partition,  has  been  too  short  to  confirm  any 
possession  or  verbal  acknowledgments  that  have  occurred 
in  this  time.    The  motion  is  dismissed. 

Richardson,   O'Neall,  Evans  and  Butler,  J  J.  con- 
cuixed. 


JaTMB  EL  IEouIb  md  vsife  w.  Nathan  JEvans. 

I.  Prdiminary  to  Ihe  offer  of  an  ojffice  eopy  of*  doed  in  evideocei  and  to 
establish  its  loss,  the  plaintifis  called  tbe  Clerk  of  the  Courtp  who  said  that 
it  had  been  left  widi  i!^  to  be  recoided  and  afterwards  safely  kept ;  that  it 
was  reooided,  and  deposited  somewhere  amongst  his  papecs  ;  that  he  bsd 
not  been  aerved  with  a  sabf)oeBa  duces  tecum,  but  particularly  requested  to 
produce  it;  that  on  the  day  of  trial  and  daring  the  sitting  of  the  Court  be 
had  hastily  looked  for  the  deed  without  finding  it,  but  thought  upon  a  more 
careful  search  it  could  be  found.    Proof  of  loss  Acid  insufficient 

Afinx  Wardlaw,  J.  at  Mrnan,  Foil  Term,  1842. 

Trespass  to  try  titles. 

The  plaintiffs  endeavored  to  make  proof,  preliminary 
to  the  offer  of  an  office  copy  of  a  deed,  and  to  establish  the 
loss,  examined  the  Clerk  of  the  Court.  He  said  that  he 
was  Register  of  mesne  conveyances,  and  a  near  friend  of 
the  plaintiff;  that  the  deed  was  left  with  him  to  be  record- 
ed, and  afterwards  safely  kept ;  that  it  was  recorded,  and 
not  restored  to  the  owners,  but  deposited  somewhere 
3 
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amongst  his  papers ;  that  he  had  not  been  served  with  a 
supcena  duces  tecum^  but  had  been  particularly  requested 
to  produce  the  deed ;  and  that  on  the  day  of  trial,  during 
the  sitting  of  the  Court,  he  had  hastily  looked  for  it,  but 
had  Dot  found  it,  although  he  had  no  doubt  that  by  a 
more  careful  search  he  could  find  it. 
.  The  presiding  judge  held  the  proof  of  loss  insufficient. 
The  plaintiffs  submitted  to  a  non-suit,  reserving  the  right 
to  move  to  s^t  it  aside. 

The  plaintiffs  moved  to  set  aside  the  non->suit,  on  the 
ground  that  under  the  proof  made,  the  office  copy  of  the 
dead  ought  to  have  been  received  in  evidence, 

SiMSy  for  the  motion,  contended  that  an  office  copy  of 
the  deed  should  have  been  admitted ;  cited  the  Act  of  1731, 
3  Stot.  303,  sec.  30 ;  Harper,  76 ;  3  M'CJord,  318, 

Darqan,  contra,  cited  1  Bay,  493. 

Cfurh^  per  Wardlaw,  J.  Under  the  case  of  Purvis  vs. 
fio^nnson,  1st  Bav,  493,  and  other  cases  following  it,  proof 
of  the  loss  of  a  deed,  to  admit  an  office  copy,  need  not  be 
plenary ;  that  proper  search  has  been  made  in  the  place  to 
which  the  has  been  stowed,  without  finding  it,  will  gen^ 
erally  be  sufficient ;  but  a  hasty  search,  with  a  belief  that 
the  deed  could  be  found  if  well  looked  for,  cannot  justify 
the  introduction  of  a  copy :  unless  we  mean  to  leave  it 
discretionary  with  the  parties  or  their  agents  whether  to 
produce  the  original  or  a  copy. 

The  motion  is  dismissed. 

Richardson,  O'NkaI'I',  Evans  and  Putler,  J  J,  co|i« 
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&  Jammm  ts.  S.  Calhoun. 

i.  Land  was  rent^  for  one  year,  and  after  the  tenant  had  entered  on  the 
second  term)  the  rent  in  arrear  heing  paid,  the  landlord  iasned  a  distress 
warrant,  which,  after  his  death,  was  executed  by  the  plaintiff,  a  constable, 
at  the  instance  of  the  landlord's  admmistrator,  the  defendant,  who  verbally 
undertook  to  indemnify  him.  The  tenant  sued  the  officer  for  a  trespass, 
and  recovered,  the  administrator,  upon  notice,  defending  the  suit  In  an 
action  brought  against  the  administrator  on  his  promise  of  indemnity,  il 
Was  held  that  the  plaiiitifT  was  entitled  to  recover^  as  it  did  not  appear  from 
the  evidence  that  he  was  guilty  of  a  wilful  trespass-,  or  that  he  had  any 
other  design  than  to  levy  the  rent  due  to  the  landlord 

2.  The  hti  that  plaintiff  knew  that  some  of  the  goods  sold  were  exempt 
from  the  distress  warrant,  under  the  Act  of  1823,  (6  Stat  at  Large,  214,) 
not  material,  as  the  tenant  assented  to  the  sale,  and  did  not  claim  the  ex- 
emption. 

3.  It  seems  that  in  all  the  cases,  to  avoid  the  bbligation  of  indemnity,  the 
object  and  design  of  the  parties  must  be  to  commit  a  trespluss,  or  to  do  some 
other  unlawful  act 

Before  O'Nball,  J.  at  Lautens,  Extra  Term,  July,  1843. 

This  was  an  action  of  assumpsit,  on  a  vefbal  contract,  to 
indemnify  the  plaintiff  in  executing  a  landloird's  warrant, 
by  the  levy  and  sale  of  Berkley  Bagwell's  properly. 

It  appeared  that  Bagwell,  in  the  life  time  of  James  Kin- 
man,  had  rented  from  him  a  tract  of  land  for  one  year,  and 
had  entered  upon  the  second  term.  From  the  proof,  it 
seemed  that  the  rent  arrear  was  fully  paid.  Yet  Kinman, 
in  his  lifetime,  issued  his  warrant,  and  perhaps  placed  it 
in  the  plaintiff's  hands.  At  the  instance  of  the  defendant, 
who  was  Kinman's  administrator,  the  plaintiff  levied  oil 
Bagwell's  property.  The  defendant  wrote  the  advertise- 
ment, was  present  at  the  appraisement,  and  promised  the 
plaintiff  to  mdemnify  him  in  selling.  He  accordingly  sold. 
It  appeared  that  Jameison  kilew  it  was  illegal  to  sell.  Bag- 
well sued  him  ;  notice  of  the  suit  was  given  to  the  defend- 
ant, who  attended  to  the  case,  employed  counsel,  and  de- 
fended it.  It  was  held  that  the  whole  proceedings  under 
the  landlord's  warrant  were  illegal,  and  Bagwell  recovered 
against  this  plaintiff  $345  14,  damages  and  costs« 
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The  record  of  Bagwell  vs.  Jamewon  wa8  offered  and  re- 
ceived in  evidence.    The  jury  found  for  the  plaintiff. 

The  defendant  appealed,  and  moved  for  a  non-snit,  on 
the  following  ground : 

Because  the  promise  to  indemnify  was  founded  on  an  il- 
legal act,  and  was  void. 

There  were  several  other  grounds,  both  for  a  non-suit 
and  a  new  trial,  but  not  being  insisted  on  in  the  argument, 
nor  considered  by  the  court,  they  are  omitted. 

Sullivauy  for  the  motion,  contended  that  there  was  no  suffi- 
cient consideration  for  defendant's  undertaking.  Jameison  must 
be  presumed  to  have  known  the  law,  and  acted  under  what  was 
equivalent  to  void  process.  Cited  1  Bailey,  588 ;  1  Bacon  Ab. 
Assumpsit,  (E)  224  ;  3  Hill,  170. 

Irbf/i  contra. 

Curia,  per  Evans,  J.  If  one  man  promise  another  to 
indemnify  him  for  committing  a  crime,  a  misdemeanor,  or 
a  wilful  trespass,  such  promise  is  void ;  but  this  has  never 
been  supposed  to  extend  to  cases  where  the  alleged  tres- 
pass has  been  committed  in  the  prosecution  of  a  legal  right, 
unless  the  legal  right  be  merely  preteosive.  Thus  in  the 
tase  of  Davis  vs.  Arledge^  3  Hill»  170,  the  promise  was  to 
indemnify  the  plaintiff  for  levying  a  distress  warrant  on  a 
merchant's  books  of  account,  which  was  unlawful ;  yet  as 
there  was  no  wilful  trespass,  the  promise  was  held  good, 
although  the  act  was  unlawful.  If  a  sheriff  be  indemnified 
to  sell  the  goods  of  A,  under  dkji.fa.  against  B,  the  indem- 
nity would  be  good. 
j  But  if  this  was  a  corrupt  agreement  to  do  what  both 

I  parties  knew  to  be  a  trespass,  then,  I  apprehend,  the  pro- 

I  mise  would  be  void.    In  such  case,  both  parties  would  be 

equally  criminal,  and  the  law  will  not  lend  its  aid  to  en- 
force a  contract  in  favor  of  one  who  had  contracted  about 
a  violation  of  his  duty  to  society ;  and  hence  it  is  laid 
down  in  all  the  cases,  if  one  knows  the  act  to  be  unlawful, 
the  promise  of  indemnity  is  void.  It  is  said  this  case  comes 
within  that  principle,  as  tiie  presiding  Judge  reports  ''that 
Jameison  knew  it  was  illegal  to  sell."    This  knowledge,  I 
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aaderstand  from  hhn,  condisted  in  this,  that  some  of  tlie 
goods  sold  were  exempt  from  the  distress  warrant  by  the 
Act  of  1823,  6  Stat.  214. 

In  referring  to  the  case  of  Bagwell  V9.  Jammon^  report- 
ed in  Cheves  Rep.  250,  (which  was  defended  by  Calhoun,) 
it  appears  that  Bagwell  was  assenting  to  the  sale.  Now, 
by  the  Act  of  1823,  certain  articles  of  property  are  exempt 
from  levy  and  sale,  but  if  no  one  claims  the  exemption,  I 
do  not  see  why  they  may  not  be  sold.  It  is  very  difficult 
to  laj  down,  with  precision,  any  rule  to  govern  in  all  cases, 
but  I  am  inclined  to  think,  that  in  all,  to  avoid  the  obliga- 
tion of  indemnity,  the  object  and  design  of  the  parties 
must  be  to  commit  a  trespass,  or  to  do  some  other  unlaw- 
ful  act.  So  far  as  I  can  ascertain  from  the  evidence, 
Jameison  had  no  other  design  than  to  levy  the  rent  due  to 
Kinmao,  and  if  so,  Calhoun's  promise  of  indemnity  was 
not  void,  and  the  verdii-tof  the  jury  enforcing  his  promise 
must  stand.  The  other  grounds  were  hardly  insisted  on 
in  the  ai^ument.  I  do  not  think  the  questions  made  therein 
are  doubtful.  The  motion  is  dismissed. 
# 

RicaARDsoN,  O'Neall,  Butler    and    Wardlaw,   JJ. 
concurred. 
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Samuel  Hak^  and  three  oilier  children  of  William  &  Eliza 
Haley  V8.  Thomas  M.  Grier. 

1.  Defendant  and  his  co-obligor  executed  to  the  father  of  the  piaintiffi,  who 
were  minors,  three  joint  and  several  single  bills,  on  one  of  which  this  action 
was  brought.  At  the  request  of  the  &ther  the  bills  were  changed  and  made 
payable  to  plaintiffs.  Defence — that  they  were  given  to  secure  the  purchase 
money  of  a  tract  of  land  sold  by  the  father  of  plaintifis  to  the  obligors  of  the 
bills,  or  one  of  them ;  and  that  title  to  the  land  had  not  been  conveyed  to 
the  vendee.  On  the  same  day  the  bills  were  executed,  one  of  the  obligors 
passed  a  receipt  to  plaintifiVs  father,  acknowledging  a  full  compromise  and 
settlement  for  himself  and  others. — A  corresponding  receipt  was  given  by 
plaintiffs's  father,  which  was  nol  produced,  and  some  papers  delivered  up 
by  him  concerning  the  land.  But  whether  the  consideration  of  the  special- 
ty sued  on  was  a  compromise  of  the  right  of  the  &ther  in  the  land,  or  those 
of  his  children,  was  not  clear  from  the  testimony. 

2.  The  Ck>urt  were  of  opinion  that  as  it  did  not  appear  how  far  the  obli- 
gors might  have  been  benefited  by  the  transaction,  the  contract  not  appear- 
ing to  have  been  made  upon  any  mistake  of  law,  and  the  defendant  beings 
in  possession  without  shewing  any  subsisting  out-standing  title  that  could 
be  set  up  to  his  prejudice,  the  defence  could  not  prevail 

Before  Wardlaw,  J.  at  Georgetown^  Nov.  Term^  1843. 

Doctor  William  Hale,  the  father  of  the  plaintiffs,  in 
1838  took,  to  secure  the  payment  of  ^1,000,  in  three  equal 
annual  instalments,  three  joint  and  several  single  bills,  of 
Thomas  N.  Britton  and  Thomas  M.  Grier,  payable  "to  the 
children  of  William  and  Eliza  Hale."  Tnis  was  an  ac- 
tion of  debt  upon  one  of  these  single  bills,  against  one  of 
the  obligors. 

The  defence  stated  and  insisted  on  at  the  trial,  was 
that  the  single  bilte  were  given  in  payment  of  the  purchas<e 
money  of  a  tract  of  land  called  Petersfield,  which  Dr. 
Hale  had  sold  to  the  obligors  of  the  bills,  or  one  of  them  : 
and  that  title  of  the  land  had  not  been  conveyed  to  the 
vendee.  For  the  plaintifis,  in  reply,  it  was  said  that  a 
compromise  was  made  of  doubtful  rights,  and  mutual  dis- 
charges  were  thereon  founded,  and  that  the  single  bills  were 
part  of  the  adjustment  then  effected.    The  defendant  re- 
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joined  tbat  the  compromise  of  his  childrea's  rights  could 
not  be  made  by  Dr.  Hale. 

The  testimony  left  the  facts  of  the  case  in  great  uncer- 
tainty, and  directions  were  given  to  the  jury  according  to 
various  suppositions  of  fact. 

It  appeared  that  Mrs.  Eliza  Hale  was  the  half  sister  of 
James  M.  Grier,  dec'd— that  the  wife  of  T.  N.  Britton,  T, 
R.  Grier,  and  W.  G.  Grier,  were  children  of  James  M, 
Grier ;  and  that  there  had  been  some  disputed  sale  of  Dr. 
Hale's  property  to  Wm.  G.  Grier,  now  dec'd.,  and  some 
contest  between  Dr.  Hale  and  some  of  the  Griers  about 
negroes.  But  no  attempt  was  made  to  shew  in  whom  the 
title  of  Peters6eld  really  was,  and  no  explanation  was 
given  of  the  references  made  to  James  M.  Grier. 

Dr.  Hale  was  not  guardian  of  his  children,  but  an  in- 
temperate spendthrift.  He  visited  Britton,  saying  on  his 
way  that  he  was  going  to  sell  Petersfield,  and  on  his  re- 
turn that  be  had  sold  it.  The  land  was  well  worth 
$1,000 — but  not  much  more. 

Besides  Dr.  Hale  and  the  two  obligors,  the  only  persons 
present  at  the  bargaining  were  Samuel  Grier,  Senior,  and 
Samuel  Grier,  Junior,  of  whom  the  latter  heard  only  a 
part  Dr.  Hale  and  the  two  Samuel  Griers  were  ex- 
amined as  witnesses. 

At  first  notes  payable  to  Dr.  Hale  were  drawn,  but  at 
his  request  they  were  changed  for  the  single  bills  before 
mentioned,  that  the  money  might  be  saved  to  the  use  of 
his  family  against  his  improvidence.  On  the  same  day, 
and  soon  after  the  bills  were  executed,  a  receipt  was  sign- 
ed by  Britton,  and  handed  to  Dr.  Hale,  acknowledging 
that  "upon  ftill  settlement,"  Britton  had  received  "from 
Dr.  Hale  full  satisfaction  to  the  heifs  of  W.  G.  Grier,  de- 
ceased, for  myself  (himself )  and  Tho's.  R.  Grier — this  be- 
ing a  full  compromise."  Some  corresponding  receipt  was 
given  by  Hale  to  Britton — exactly  what  did  not  appear, 
as  it  was  not  produced,  but  was  said  to  be  lost. 

Dr.  Hale  testified  that  the  single  bills  were  given  for  a 
oompromise :  that  he  gave  up  all  the  title  he  had  to  the 
land :  that  all  parties  supposed  there  was  some  right  in 
his  children,  and  he  undertook  to  compromise  it :  that  the 
right  of  his  children,  be  thought,  arose  from  the  known  in*- 
tention  of  Jannes  M.  Grier  to  benefit  them  and  not  him  : 
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and  that  he  gave  up  interests  ia  exchange  for  what  he  re* 
ceived. 

The  testimony  of  Saml.  Grier,  Sen.  (confirmed  so  far 
as  he  heard  by  Saml.  Grier,  Jr.)  was  that  the  bills  were 
given  for  Petersfield,  although  there  was  talk  of  a  compro- 
mise, and  receipts  were  exchanged  after  the  bills  were  ex- 
ecuted :  that  Hale  did  not  agree  to  do  more  than  give  up 
all  the  papers  concerning  the  land,  which  James  M.  Grier 
had  held,  and  that  he  did  return  some  old  papers; 
that  at  the  time  of  the  contract  the  defendant,  Tbos.  M. 
Grier,  was  in  possession  of  the  land,  be  having  held  it 
from  the  expiration  of  the  year,  after  James  M.  Grier's 
death,  in  all  4  years,  sometimes  jointly  with  the  witness, 
and  sometimes  jointly  with  Tbos.  N.  Britton,  but  under 
what  right  he  held  did  not  appear:  that  the  opinion  of  all 
parties  seemed  to  be,  that  Dr.  Hale  could  not  make  good 
titles  to  the  land,  and  when  Britton  wished  him  to  make 
titles,  he  gave  up  the  old  papers,  but  would  do  nothing 
else. 

The  presiding  Judge  charged  the  jury  that  in  his  judg- 
ment it  was  fair  to  presume  that  when  the  specialty  su^ 
on  was  executed,  the  thing  for  which  it  was  given  was 
either  received  or  secured  by  some  sure  contract :  that  if 
the  consideration  was  a  compromise  of  Dr.  Hale's  rights, 
then  it  had  been  received  :  if  it  was  a  compromise  of  the 
rights  of  his  children,  then  they  should  not  be  deprived  of 
what  is  perhaps  an  advantageous  contract,  before,  by  pro- 
per proceedings  in  Equity,  they  had  an  opportunity  to  con- 
firm or  reject  the  bargain  :  and  if  the  consideration  was 
the  land,  then  Dr.  Hale's  agreement  concerning  it  should 
have  been  in  writing;  and  whether  he  undertook  only  to 
surrender  old  papers  or  to  make  sure  titles,  the  remedy  of 
the  vendee  was  in  Equity,  which  ak>ne  could  do  full  jus- 
tice. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  de- 
fendant appealed,  on  the  grounds  annexed. 

1.  Because  his  Honor  erred  in  charging  the  jury  that 
though  the  bill  sued  on  had  been  given  ibr  the  purchase 
money  of  land,  yet  the  obligees  might  recover  without  Jt 
ixmreyance  or  tender  of  title  oo  the  part  of  iJbe  vendor. 
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2d.  Because  his  Honor  erred  in  charging  the  jury  that 
the  possession  of  the  land  by  the  defendant  precluded 
him  from  setting  up  failure  of  consideration  in  not  having 
received  a  good  title  to  the  land  in  an  action  on  the  bill 
given  for  the  purchase  money — although  he  had  not  ob- 
tained possession  under  the  contract  of  sale,  but  had  been 
in  possession  for  years  before. 

3d.  Because  his  Honor  erred  in  not  charging  the  jury, 
that  if  the  bill  had  been  given  for  a  compromise  of  the  in- 
fants's  rights  by  a  father,  he  having  no  right  to  make  such 
compromise,  the  mistake,  whether  of  law  or  fact,  was  a 
good  defence  to  an  action  on  the  bill. 

Mitchell,  for  the  appellants. 
Harllee,  contra. 

Curia,  per  Butler,  J.  The  notes  or  single  bills  given 
by  the  defendant,  majf  have  been  founded  on  a  very  good 
consideration,  notwithstanding  Dr.  Hale  bad  no  good  title 
in  himself,  and  was  unable  to  convey  one  for  his  children 
of  the  Petersfield  tract  of  land  to  the  defendant  and  his 
co-obligor. 

It  may  have  been,  that  he  held  in  his  hands  papers  and 
muniments  of  title  that  were  of  great  importance  to  the 
obligors  on  this  bill  in  securing  and  establishing  their 
rights  to  the  land,  and  that  they  could  not  have  done  with- 
out such  papers.  How  far  they  have  been  benefitted  by 
the  transactions  with  Dr.  Hale,  does  not  appear ;  whilst 
Hale  may  have  lost  nothing,  they  may  have  gained  a 
great  deal  by  the  compromise. 

It  is  probable  they  gave  the  note  with  a  full  understand- 
ing of  their  rights.  At  least  it  does  not  appear  that  their 
contract  was  made  in  reference  to  any  mistake  of  the  law. 
It  seems  rather  to  have  been  made  to  buy  out  a  claim  that 
Hale  had  asserted  to  the  land,  than  with  any  view  of  ac- 
quiring a  full  legal  title  from  him.  It  was  certainly  com- 
petent for  them  to  make  such  a  contract ;  and,  as  yet,  I 
can  see  no  good  reason  why  they  should  not  abide  by  it 
The  defendant  is  yet  in  the  possession  of  the  land,  and 
for  aught  that  we  know  may  never  be  evicted  or  disturb- 
ed by  a  paramount  title.  He  did  not  shew  on  the  trial, 
4 
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that  there  was  a  sabsisting,  outetandiBg  title  that  oould 
be  set  up  to  his  prejudice.  Indeed,  from  what  has  yet  ap- 
peared be  may  have  a  perfect  title  in  himself,  perhaps  per- 
fected by  this  very  transaction  with  Dr.  Hale.  In  a  Court 
of  law,  all  seems  to  be  fair.  If  the  defendant  has  any  just 
cause  of  complaint,  he  must  apply  to  another  jurisdiction, 
where,  in  demanding  justice  from  others,  he  may  be  com- 
pelled to  do  justice  himself,  by  accounting  for  the  rents 
and  profits  of  the  land,  since  he  has  had  it  in  cultivation. 
Motion  refused, 

RicHARpsoN,  O'Neall,  Evans  and  Wabdlaw,  J  J.  <5on- 
curred. 


The  Slate  va.  Jeese  Wtlliams. 

1.  The  7th  and  8th  claiises  of  the  Act  of  1839,  m  relation  to  the  office 
of  Constable,  which  prescribe  the  proceeding  by  indictment,  in  cases  of 
official  misconduct,  do  not  supersede,  or  impair,  a  Judge's  common  law  ju^ 
risdiction  over  the  subordinate  officers  of  court,  so  as  to  deprive  him  of  the 
power,  without  indictment,  of  punishipg  a  constable  for  contempt,  or  of  or- 
dering him  to  be  put  upder  a  rule  to  shew  cause  why  he  should  not  be 
stricken  from  the  roll  for  official  misdemeanor,  coming  under  the  obserm* 
tion  of  the  Judge  himself  or  which  may  be  brought  to  his  knowledge 
through  official  channels. 

2.  The  remedy  prorided  by  this  Act,  is  rather  to,  be  regarded  as  cumtH 
Jative  than  exolusiva 

i3.  Removal  from  office  need  not  necessarily  follow  conviction,  nor  is  it 
to  be  inferred  that  a  Judge's  power  of  removal  is  to  be  confined  to  cases  ii\ 
which  the  officer  has  beeq  convicted 

Before  O'Neall,  J.  at  Lancaster,  Fail  Term,  1843. 

At  fall  tenn,  1842,  the  grand  jury  presented  the  defends 
nnti  4  ocHldtable,  as  unfit  for  his  office,  oq  Account  of  h^^r 
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tttd  intoxication.  He  was  put  under  a  rule  to  shew  cause 
why  he  should  not  be  struck  off  the  roll  of  constables. 

He  shewed  cause,  admitting  occasional  intoxication,  but 
denying  that  he  had  ever  been  drunk  in  the  execution  of 
his  offical  duties ;  and  that  he  bad  now  abandoned  drink 
and  would  ^'otn  the  Temperance  Society. 

The  solicitor  replied  to  this  shewing,  by  reading  the  af- 
fidavits of  Plylor  and  Ingrem,  stating  his  habitual  drunk- 
enness. Ingrem  did  not  know  of  defendant  being  drunk 
when  acting  as  constable.  Plylor  stated  he  had  lost  pa- 
pers by  his  drunkenness. 

The  defendant  was  allowed  to  cross  examine  both  wit- 
nesses. 

No  objection  was  urged  that  the  defendant  could  not  be 
struck  from  the  roll  without  a  trial  by  jury ;  had  there  been, 
the  presiding  Judge  reported  that  he  would  have  overruled 
it,  supposing  the  practice  was  as  old  as  the  existence  of  the 
courts,  to  proceed  in  this  summary  way  against  a  consta- 
ble. He  was  of  opinion  ttiat  a  constable,  as  well  as  an  at- 
torney at  law,  were  the  mere  appointees  of  the  court,  and 
might  be  removed  on  rule. 

The  defendant  was  struck  from  the  roll,  and  appealed, 
on  the  following  ground : 

Because,  it  is  respectfully  submitted,  no  officer  can 
be  deprived  of  his  office  otherwise  than  by  bill  of  indict- 
ment and  trial  before  a  jury  of  the  country » 

Wright  4*  McMuUan^  for  the  motion. 
Dawkinsj  Solicitor,  contrai 

Ouria^  per  Butler,  J.  It  has  been  contended  that  the 
7th  and  8th  clauses  of  the  Act  Of  1839,  in  relation  to  the 
office  of  constable,  prescribe  the  exclusive  mod(^  of  proceed- 
ing against  constables  for  all  offences. 

These  provisions  vrill,  in  general,  be  sufficient  to  sub- 
serve the  ends  of  public  justice,  and  to  protect  private 
right  from  official  misconduct.  But  we  do  not  think  they 
were  ever  intended  to  deprive  the  Judges  of  the  Superior 
Courts  of  some  of  the  powers  inseparably  incident  to  their 
office,  such  as  punishing  for  contempt,  or  ordering  a  con- 
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stable  to  be  put  under  a  rule  to  shew  cause  why  he  should 
not  be  struck  from  the  roll  for  official  misdemeanor,  coming 
under  the  observation  of  the  Judge  himself,  or  which  may 
be  brought  to  his  notice  through  official  channels.  The 
7th  clause  of  the  Act  contains  the  following  words :  ''For 
oppression  in  office,  whether  by  undue  personal  violence, 
cruelty,  taking  an  amount  of  property  in  unreasonable  pro- 
portion to  the  sum  collected,  or  for  any  wilful  misconduct, 
nabitual  negligence,  habitual  drunkenness,  or  fraud,  when 
established  to  the  satisfaction  of  a  jury,  on  indictment,  a 
constable  shall  be  punished  by  imprisonment,"  &c.  And 
the  8th  clause  is  as  follows :  '^Upon  the  conviction  of  any 
constable,  by  indictment,  the  Judge  before  whom  the  case 
may  be  tried,  shcUl  have  power  to  order  and  declare  the  con- 
vict to  be  removed  from  office,  whereupon  his  office  shall 
be  deemed  vacant,"  <&c.  It  is  not  made  imperative  on  the 
Judge,  in  all  cases  of  conviction,  to  remove  the  constable ; 
he  has  the  power  to  do  so,,  and,  in  general,  it  is  a  power 
which  would  be  exercised.  Removal  from  office  need  not 
necessarily  follow  conviction.  This  is  a  punishment  to  be 
superadded,  at  the  discretion  of  the  presiding  Judge.  Nor 
should  it  be  concluded  or  necessarily  inferred  that  a  Judge's 
power  of  removal  is  confined  to  cases  in  which  the  officer 
has  been  convicted.  Cases  may  be  supposed  in  which  a 
constable  should  be  promptly  arrested  in  the  execution  of 
the  functions  of  his  office^  The  tardy  proceeding  by  in- 
dictment might  be  sufficient  to  punish  past  offences,  but 
not  to  prevent  future  mischief;  for  during  the  pending  of 
the  indictment,  the  officer  might  still  go  on  ill  repeating 
acts  of  official  misconduct  His  official  functions  are  not 
ipso  facto  suspended  by  his  arrest  or  the  preferment  of  the 
indictment  It  is  sometimes  thought  odious  for  an  indivi- 
dual to  give  information  against  a  public  officer ;  and  for 
many  reasons  he  might  escape  a  public  prosecution,  when 
his  offences  ought  not  to  escape  the  official  cognizance  of 
a  Judge.  Suppose  a  constable  should  be  detected  in  tam- 
pering with  a  jury  that  had  been  committed  to  his  chairo, 
under  an  oath  to  keep  them  in  some  secret  place.  The 
Judge,  in  such  case,  should  not  be  compelled  to  order  an 
indictment  before  he  could  inflict  punishment,  or  make  an 
order  of  removal  from  office.    The  dignity  and  decency  of 
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justice  would  dictate  a  more  summary  viodication.  Be- 
sides the  instances  enumerated  in  the  Act,  a  constable 
might  commit  many  offences  calculated  to  degrade  his  of- 
fice, and  for  which  he  should  justly  forfeit  it.  These  will 
depend  upon  circumstances  that  cannot  be  indicated  with 
the  precision  of  previous  definition  or  enumeration,  but 
must  be  left  to  the  discretion  of  the  Judge.  For  these  rea- 
sons, I  have  come  to  the  conclusion  that  the  remedy  pro- 
vided by  the  Act  is  to  be  regarded  rather  as  cumulative 
than  exclusive.  A  Judge  will  not  be  indifferent  to  its  pro- 
visions, and  in  general  will  leave  the  officer  to  be  tried  by 
indictment,  when  that  mode  of  proceeding  would  be  ade- 
quate to  the  object  But  we  thinly  these  provisions  do  not 
supercede  or  impair  a  Judge's  common  law  jurisdiction 
over  the  subordinate  officers  of  court.  That  jurisdiction 
must  frequently  be  directed  so  as  to  prevent  rather  than 
remedy  the  mischief,  by  promptly  depriving  such  officer  of 
all  power  of  doing  wrong.  This  power  of  a  Judge,  to  strike 
from  the  roll  an  offending  constable,  has  been  too  often  and 
too  long  exercised  in  this  State  as  a  common  law  right,  to 
be  now  questioned,  and  until  it  is  taken  away  by  statute, 
may  be  wholesomely  exercised. 

The  decision  of  the  Judge  below  was,  no  doubt,  regu- 
lated by  a  sound  discretion,  and  we  are  not  disposed  to  in- 
terfere with  it.  The  motion  to  reverse  it  is,  therefore,  re- 
fused.   Motion  dismissed. 

O'Neall,  Evans  and  Wardlaw,  J  J.  concurred. 

Richardson,  J.  dissenting.  I  dissent,  and  considering 
the  principle  involved  practical  and  important,  offer  the 
following  reasons : 

The  mode  of  proceeding  in  criminal  cases,  is  often  cu- 
mulative by  construction,  but  the  punishment  never.  If 
the  defendant  should  be  now  indicted  for  the  same  offence, 
bis  former  punishment  could  not  arrest  the  indictment,  un- 
less the  order  of  court  can  suspend  the  legislative  Act,  and 
the  defendant  might  be  thus  twice  punished.  Again — the 
Act  has  given  the  punishment  of  constables  to  the  court,  in 
a  named  way,  i.  e.  after  conviction  by  a  jury. 
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The  latter  is  a  guard  thrown  around  them,  and  there  is 
danger  in  dispensing  witii  it  But  over  and  above  the  pos- 
sible accumulation  of  punishment,  the  double  proceeding  is 
inconsistent  with  the  spirit  of  the  Act 

The  object  of  the  Act  of  '39  was,  evidently,  to  elevate 
the  office  of  constables.  It  had  been  held  too  low,  and 
to  place  constables  in  the  rank  of  officers,  it  defines  theijr 
duties,  requires  bond  and  securities,  raises  their  costs,  and 
orders  investigation  by  proceeding  before  a  grand  jury. 
Such  an  object  should  be  preserved,  and  does  not  admit  the 
implication  that  they  may  be  still  proceeded  against  in  the 
former  summary  way,  unless  in  cases  of  contempt,  in  the 
view,  <fec.  of  the  court* 


Amon  Lindsey^  administrator^  vs.  Avery  Mand. 

1.  Defendant  purchased  two  negroes  at  the  estate  sale  of  plaintiff's  intes- 
tate. The  contract,  as  proved,  was  that  a  note  was  to  be  given  for  the  price, 
payable  at  a  future  time  The  property  went  into  defendant's  possession 
immediately,  but  the  note  was  not  given ;  and  a  few  months  after  the  sale, 
when  it  was  applied  for  by  the  administrator,  the  defendant  refused  it,  alleging 
that  the  negroes  were  unsound.  In  an  action  brought  for  the  price,  the  de- 
fence, as  to  one  of  the  negroes,  failed  entirely,  and  upon  the  testimony  ad- 
duced, the  jury  found  a  verdict  for  the  whole  amount  of  the  sale  with  inter- 
est The  declaration  contained  nothing  more  than  a  count  for  negroes  sold 
and  delivered,  there  being  no  count  for  interest,  nor  any  setting  out  the  pro* 
mise  and  refusal  to  give  the  note.  Plaintiff  entitled  to  retain  his  verdict  as 
well  for  the  interest  {*)  as  the  price.  See  Marshall  vs.  Pooh^  13  East,  97 ; 
Stack  vs.  Lowellj  3  Taunton,  157. 

Before  Evans,  J,  at  Edgejield,  Fall  Term,  1843. 

The  defendant  purchased,  at  the  sale  of  Lindsey's  estate, 
of  which  the  plaintiff  was  administrator,  two  negroes, 

•  S.  P.  Porter  vs.  Palsgrove,  3  Camp.  472. 
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John,  at  the  price  of  610  dollars,  Allen,  for  780  dollars,  and 
three  peacocks,  for  one  dollar  and  fifty  cents,  making  in  all 
$1391  50.  The  terms  were,  twelve  months  credit,  the 
purchaser  to  give  note ;  the  sale  was  made  about  the  15th 
of  December,  1841.  The  negroes  went  into  defendant's 
possession  immediatdy,  but  from  some  cause  he  did  not 
give  a  note.  In  March,  the  plaintiff  applied  for  a  note, 
which  defendant  refused  to  give,  alleging  that  both  of  the 
negroes  were  unsound.  This  action  was  brought  to  reco- 
ver the  price.  Defendant  set  up  as  a  defence,  that  John 
had  hernia,  and  Allen,  liver  disease.  In  relation  to  the  lat- 
jter,  the  defence  wholly  failed,  and  the  evidence  in  relation 
to  him  is  omitted,  as  nothing  is  said  about  him  in  the  no- 
tice. It  was  clearly  proved  that  John  has  now  what  is 
called  an  irreducible  hernia.  Dr.  Burt  examined  him  a 
month  or  two  before  the  trial ;  he  described  him  as  a  likely 
and  vigorous  man,  whose  general  health  is  unaffected  by 
the  disease.  He  thought  it  existed  prior  to  the  sale.  One 
afflicted  with  this  disease,  is  considerably  lessened  in  value ; 
he  cannot  do  very  heavy  work,  or  take  rough  exercise ; 
would  think  the  value  diminished  one  half;  if  a  truss  be 
early  applied,  the  disease  does  but  little  injury.  A  great 
many  witnesses  were  examined,  who  knew  John  well  for 
many  years ;  had  seen  him  at  work  on  the  road  and  at  log 
loiiings,  who  spoke  of  him  as  a  very  strong  able  bodied 
and  willing  hand ;  and  who  were  entirely  ignorant  that 
he  had  such  disease.  Other  witnesses  had  heard  of  it, 
and  some  had  observed  an  apparent  enlargement  before 
the  sale.  One  Colvin,  who  was  the  defendant's  overseer, 
said  he  looked  large  beforey  when  he  first  came  home ;  he 
examined  him  not  long  after,  and  found  he  was  ruptured ; 
it  was  as  large  as  Dr.  Burt  described  it  to  be  now.  Ac- 
cording to  this  man's  evidence,  John  had  been  complaining 
ever  since  defendant  got  him,  and  he  had  not  been  put 
to  hard  labor,  because  he  considered  him  unable  to  per- 
form it 

On  Che  26th  o^  27th  December,,  about  ten  or  twelve  days 
after  Lindsey's  sale,  the  n^;roes  of  Weaver's  estate  were 
sold ;  they  brought,  in  general,  higher  prices  than  at  Lind^ 
sey's  sale.  C!olvin  said  Bland  knew  of  the  disease  Jack 
haul  before  the  sale.    On  th«t  day  of  Weaver's  sale,  one 
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Cogburn  offered  to  buy  Jack  at  an  advance  of  thirty  dol- 
lars, to  be  paid  in  two  notes  of  one  Rinehart,  a  solvent 
man.  Bland  refused  to  take  less  than  $700,  and  said  be 
could  get  it  in  two  hours.  Cogburn  said  be  had  heard,  after 
Lindsey's  sale,  that  Jack  was  ruptured,  and  he  had  exam- 
ined Jack  about  it,  and  was  so  satisfied  that  it  did  not  les- 
sen his  value,  that  he  was  willing  to  give  Rinehart's  note 
for  740  dollars,  and  would  as  soon  have  given  bis  own 
note.  After  Bland  refused,  Cogburn  told  him  he  had  heard 
John  was  ruptured,  to  which  no  reply  was  made.  The 
witness  thought  John  could  do  as.much  now  as  before  the 
sale. 

Another  witness,  David  Crane,  said  that  in  February, 
1842,  he  had  a  conversation  with  Bland,  in  which  Bland 
said  he  was  sorry  he  had  gone  to  any  of  the  sales,  as  he 
could  now  buy  three  negroes  for  the  price  he  was  to  give 
for  these  two.  He  complained  of  Allen's  having  gone  from 
his  plantation  in  bad  weather  without  leave,  but  said  no- 
thing of  any  other  objection  to  them.  He  regretted  that 
he  had  bought  them  on  account  of  the  price.  Between 
January  and  March,  there  had  been  a  great  falling  off  in 
the  price  of  n^oes. 

The  case  was  submitted  to  the  jury,  on  the  questions 
whether  John  was  diseased  at  the  sale,  and  if  so^  how 
much  was  his  value  diminished.  They  found  a  verdict 
for  the  plaintiff,  for  the  jvhole  amount  of  the  sale,  with  in* 
terest,  although  there  was  no  count  for  interest.  The 
presiding  Judge  was  of  opinion  that  the  negro  was  ruptur- 
ed at  the  (imeof  sale,  but  it  was  probably  so  slightly,  that 
if  attention  had  been  paid  to  it  immediately  after  it  was 
known,  his  value  would  have  been  but  very  little  impair- 
ed, if  any.  No  means  of  cure  were  used,  and  no  physician 
consulted  about  it,  until  a  month  or  two  before  the  trial. 

The  defendant  appealed  from  the  verdict  of  the  jury, 
and  moved  for  a  new  trial,  on  the  grounds : 

1.  Because  the  negro  John^  being  afflicted  at  and  before 
the  sale,  with  incurable  hernia,  which  materially  impaired 
his  value,  and  that  being  unknown  to  the  purchaser  at  the 
time  of  the  sale,  the  jury  erred  in  not  allowing  a  reasona- 
ble abatement  of  the  price  bid  for  him. 
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2.  Because  the  jury  erred  in  giving  interest 

Bauskett,  for  the  motion,  insisted  that  a  reduction  should  hare 
been  allowed  by  the  jury  under  the  proof,  and  that  interest 
should  not  have  been  given.  Cited,  on  the  second  ground  of 
appeal,  Knight  vs.  Mitekell,  2  Trcadway's  Con.  Rep.  668 ;  Far- 
rand  vs.  Btmchellej  Harp.  83 ;  Oeddard  vs.  Buhw,  1  Nott  and 
McCord,  45  ;  3  McCoid,  499 ;  Harp.  393;  Id.  219. 

Ghriffin^  contra,  stopped  by  the  court,  on  the  first  ground.  On 
the  second,  ^e  cited  Chifty  on  Contracts,  605:  13  East,  498;  4 
Taunton,  298;  ChevesRep.  61. 

Curia^  per  Evans,  J.  As  to  the  questions  arising  out  of 
the  facts  of  this  case,  this  court  does  not  perceive  any  rea- 
son for  departing  from  its  established  rule  of  leaving  un- 
disturbed  the  decision  of  the  jury.  Whether  the  plaintiff 
is  entitled  to  retain  his  verdict  for  the  interest,  being  a 
question  at  law,  it  is  necessary  to  consider.  The  contract 
as  proved  was,  that  a  note  was  to  be  given  for  the  price  of 
the  n^roes,  payable  at  a  future  time.  If  the  note  had  been 
given,  the  plaintiff  would  clearly  have  been  entitled  to  re- 
cover the  interest  which  the  verdict  allows  him.  So,  also, 
if  there  had  been  a  count  for  interest,  or  if  the  declaration 
had  been  specially  on  the  contract  to  pay  for  the  negroes 
with  a  security  which  would  bear  interest.  My  under- 
standing of  the  law,  when  the  case  was  tried,  was,  that 
interest  was  not  recoverable,  unless  the  contract  set  out 
was  one  which  bore  interest,  or  there  was  a  count  on  the 
promise  to  pay  interest.  The  argument  in  this  court,  and 
Uie  authorities  cited,  have  satisfied  me  that  this  impression 
was  wron^.  As  I  have  before  said,  if  there  had  been  a 
coimt  in  the  declaration  settine  out  the  promise  and  refu- 
sal to  give  the  note,  all  the  authorities  are  that  interest  is 
recoverable,  because,  otherwise,  the  defendant  would  de- 
rive an  actual  benefit  from  his  refusal  to  perform  his  con- 
tract 

But  I  do  not  understand  the  declaration  in  this  case  to 
contain  any  thing  more  than  a  count  for  negroes  sold  and 
delivered,  and  the  question  is,  whether  on  such  a  count 
interest  is  recoverable.  In  the  case  of  Marshall  vs.  Poole^ 
13  East  97,  Lord  EUenborough  seemed  to  think  that  the 
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interest  was  a  part  of  the  price  agreed  to  be  paid,  and  was, 
therefore,  recoverable  on  tiie  common  count  for  goods  sold ; 
and  in  the  case  of  Stock  vs  Lowell,  3d  Taunton,  157,  where, 
on  the  common  count,  the  jury  allowed  the  interest,  the 
court  refused  to  grant  a  new  trial.  Both  these  cases  are 
like  the  present,  a  sale  of  goods,  to  be  paid  for  in  a  secu- 
rity which,  when  due,  would^bear  interest.  They  arede^ 
cisive  of  this  case,  and  the  motion  for  a  new  trial  is  re- 
fused. 

O'Neall,  Butler,  Wardlaw  and  Richardsojn,  JJ.  con- 
curred. 


John  J.  Blair f  assignee^  t».  John  Cantey,  tssecvior  9f  H.  T. 

Cantey. 

1.  Money  levied  in  execution  by  the  Sberifi^  upon  fieri  facias^  and  in  his 
^ds,  is  not  the  subject  of  attachipeiit.  (*) 

Before  Wardlaw,  J.  at  KerAow^  Spring  Term,  1843. 

This  was  a  rule  upon  the  sheriff. 

Benj.  Gass,  late  sheriff  of  Kershaw  district,  upon  whom 
a  rule  in  this  case  bad  been  served,  requiring  him  to  shew 
cause  why  he  had  not  paid  over  to  plaintiff,  or  his  attor* 
ney,  the  money  raised  under  the  said  caae,  for  cause,  shew- 
ed as  follows : 

1.  That  the  judgment  in  the  case  stated,  has  been  as- 
signed and  transferred  by  the  plaintiff^  to  Mis.  Catharine 
McKinnon,  on  the  23d  October,  1837,  for  eighteen  hun- 

(*)  Videos.  P.  Da/w$ou  vs.  Holcomb,  1  Haxnmond,  (Ohio)  Rep,  275 ; 
AUsionvs.  Clark,  2  Haywood  (N.  C.)  Bep  171 ;  1  Aflk  Coot  Uw,  578. 
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dred  and  fifty-nine  dollars  and  seventy-five  cents,  and  the 
same  is  guarantied  by  the  plaintiff  to  her ;  which  sum  is 
considerably  more  than  the  amount  received  by  this  re- 
spondent ;  that  the  sum  collected  by  him  has  been  de- 
manded by  Mrs.  McKinnon,  or,  in  her  behalf,  by  her  attor- 
ney, and  the  payment  thereof  has  been  refused,  on  account 
of  the  cause  hereinafter  shewn. 

2.  This  respondent  shews  for  further  cause,  that  on  the 
17th  February,  1842,  a  writ  in  foreign  attachment  was 
served  on  this  respondent,  by  the  sheriff  of  Kershaw  dis- 
trict, wherein  the  president  and  directors  of  the  bank  of 
the  State  of  South  Carolina  are  plaintiffs,  and  John  J. 
Blair,  defendant,  by  virtue  of  which  the  fund  in  question, 
being  thirteen  hundred  and  thirty-five  dollars  and  forty 
cents,  ($1335  40,)  is  attached  in  respondent's  hands,  as 
garnishee,  and  he  has  made  his  return  accordingly ;  that 
plaintiffs  in  said  writ  filed  their  declaration  and  posted 
their  rale  on  the  29th  September,  1842,  and  the  case  is 
yet  pending. 

Upon  thi»  return  the  presiding  Judge  discharged  the 
rule  without  prejudice  to  the  parties. 

The  plaintiff  appealed,  on  the  ground  annexed. 

Because  the  money  in  the  hands  of  the  late  sheriff, 
raised  under  the  said  execution,  was  not  subject  to  the  at- 
tachment under  which  the  sheriff  claimed  to  hold  as  gar- 
nishee. 

Mos^j  for  the  motion.      Withers^  dontra; 

Ckiriaj  per  Butler,  J.  The  fund  in  controversy,  in  this 
case,  was  collected  undetji,  fa.  for  the  plaintiff.  There 
seems  to  be  no  contest  between  the  plaintiff  and  his  as- 
signee ;  and  the  only  question  is,  whether  money  levied  in 
execution,  bv  the  sheriff,  upon  Ji.  facias,  and  in  his  hands, 
can  be  attached.  For  if  the  attachment  will  not  lie,  the 
rate  should  have  been  made  absolute.  The  circuit  Judge 
discharged  the  rule,  which,  in  effect,  left  the  attachment  to 
operate  on  the  money.  The  argument  in  favor  of  this  con- 
clusion, to  wit,  that  money  thus  collected  may  be  attach- 
ed, rests  on  th^  comprehensive  language  of  our  Attachment 


dd  Blair  ts.  Gantet. 

Act  That  Act>  by  its  own  provisions,  prescribes  the  mode 
of  proceeding  under  it ;  but  so  far  as  it  regards  the  class  of 
persons,  and,  in  general,  the  subjects,  coming  within  its 
scope,  it  must  be  construed  according  to  English  decisions, 
in  reference  to  the  custom  of  London,  from  which  it  is 
derived. 

The  object  oi  all  writs  of  foreign  attachment,  is  to  attach 
the  defendant,  by  all  and  singular  his  goods  and  chattels, 
in  whose  hands  or  possession  soever  the  same  may  be 
found.  This  seems  to  be  the  language  of  such  a  writ  is- 
suing from  the  inferior  courts  of  London,  and  in  Pennsylva- 
nia, as  noticed  by  Mr.  Sergeant,  in  his  volume  on  Attach- 
ment The  writ,  under  our  Act,  is  of  the  same  tenor,  and 
is  in  conformity  with  the  terms  of  the  Act,  which  is  as  fol- 
lows :  "To  attach  the  monies,  goods,  chattels,  debts,  and 
books  of  account,  belonging  to  the  absent  debtor,  in  the 
hands  ofanypeis&n  or  persons  whaUoever."  The  persons 
here  referred  to,  are  such  as  by  their  voluntary  agency, 
bave  taken  possession  of  the  goods  of  the  absent  debtor,  or 
who,  by  their  contract,  have  become  indebted  to  him. 
This  character  of  them,  seems  to  be  clearly  indicated  by 
the  preamble  of  the  Act  itself  In  speaking  of  the  resi- 
dence of  the  absent  debtors,  it  recites  that  "such  absent 
debtor  often  at  the  same  time  carrying  on  trade  or  com- 
merce, or  other  business  in  thisprovince^  hy /actors^  agents^ 
or  attorneys^  and  having  considerable  monies^  goods,  chattels, 
and  debts  belonging  and  due  and  owing  to  him."  It  never 
could  have  been  the  intention  of  the  Act  to  bring  within 
its  provisions  monies  in  the  custody  of  the  laWj  or  such  as 
have  been  officially  collected  by  courts  and  their  responsi- 
ble officers,  such  as  ordinaries,  commissioners  in  equity,  or 
sheriffs.  To  say  nothing  more,  it  would  be  a  great  incon- 
venience and  source  of  vexation,  if  these  officers  were  sub- 
jected to  the  litigation  incident  to  the  garnishment  of  funds 
in  their  hands.  In  this  way  liabilities  and  expense  far  be- 
yond their  official  duties,  might  be  incurred.  It  has  been 
decided  by  our  courts,  that  monies  in  the  official  custody 
of  an  ordinary  or  commissioner  in  equity,  are  not  the  sub- 
ject of  attachment;  and  for  the  same  reasons,  should  mo- 
ney collected  by  the  sheriff  be  exempt  from  such  process. 
He  is  an  officer  of  the  law,  and  acts  under  an  official  au- 
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thority  to  obey  the  directions  of  the^.^.  placed  in  his 
hands  by  the  order  of  the  court.  This  general  proposition 
is  stated  by  Sir  John  Comynsj  in  the  Ist  vol.  of  his  Digest, 
p.  600,  ''that  by  the  custom  of  London,  money  levied  in 
execution,  by  the  sheriff,  upon  the  fieri  fatiaSj  cannot  be 
attached."  He  quotes  1  Leonard's  Reports,  for  his  authori- 
ty. As  I  have  not  been  able  to  refer  to  that  reporter,  I 
cannot  give  his  reasons.  But  it  seems  to  me  that  they  are 
obvious.  Afi.fa.  contains  peremptory  directions  from  the 
court,  to  the  sheriff,  to  collect  the  money  of  defendant,  and 
have  it  at  the  next  court,  subject  to  the  order  of  the  court. 
An  attachment  sued  out  by  a  third  party,  would  have  the 
effect  of  arresting  the  operation  of  the  writ,  and  enjoining 
Its  execution,  as  it  would  be  to  require  the  sheriff  to  hold 
the  money  subject  to  the  attachment,  instead  of  having  it 
at  court,  according  to  the  exigency  of  the  execution.  The 
business  of  a  ministerial  officer  like  the  sheriff,  is  to  obey 
the  directions  of  the  process  placed  in  his  hands,  and  in 
doing  so,  he  should  have  the  money  levied  under  a  jS.^a.  at 
court,  to  be  paid  over  to  the  plaintiff,  without  let  or  hind- 
rance from  any  source  except  that  of  a  court  of  competent 
jurisdiction.  For  further  authority  on  this  point,  see  the 
case  oiRo9s  ts.  Oark^  1  Dallas,  354. 

We  think  the  rule  below  should  have  been  made  abso- 
lute, and  the  motion  to  reverse  the  circuit  decision  refusing 
to  make  such  order,  is  granted. 

Richardson,  O'Neall,  Evans,  and  Wardlaw,  JJ. 
ooncunred. 
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James  Rogers  vs.  Thomas  RandaU. 

1.  Testator  died  leaviaf  three  sodb^  John,  William  and  James,  and  ond 
daughter.  By  his  will,  he  gave  legacies  to  each  of  his  other  children,  and 
to  William^  ten  negroes,  including  all  their  fnlore  increase,  to  him  and  his 
heirs  forevor.  In  a  succeeding  clause,  he  declares,  "'  It  is  my  will  and 
desire,  that  if  any  of  my  said  four  children  should  die  before  marriage, 
without  leaving  lawful  issue,  then,  and  in  that  case,  the  share  of  property 
which  I  have  given  to  them,  or  either  of  them,  with  all  their  future  increase^ 
is  to  be  equally  divided  among  the  surviving  part  of  them,  and  their  heirs 
forever."  The  several  legacies  were  delivered  to  the  children  by  the  execu- 
tors. William  sold  a  girl  to  the  defendant,  who  had  no  notice  of  the  limi- 
tations in  the  will,  and  made  an  absolute  title  with  warranty.  John  and 
Mary  died,  and  aflev wards,  William,  before  marriage  and  without  lawful 
issue,  leaving  James  sole  survivor  of  the  four  children.  In  an  action  of 
trover  brought  by  him  to  recover  the  value  of  the  property,  it  was  held 
that  the  limitation  over  to  the  surviving  children,  was  good. 

2.'  The  jury  were  bound  to  find  the  value  and  hire  \  they  bad'a  discre- 
tion between  the  highest  and  lowest  estimates. 

Btfore  Wardlaw,  J.  at  Horry ^  Nofoemher  Term^  1842. 

Trover  for  a  Degro  woman,  Lydia,  and  her  children. 

John  Rogers  died,  leaving  three  sons,  John,  William  and 
James,  and  one  daughter,  Mary.  By  his  will,  dated  in 
1826,  he  gave  legacies  to  each  of  his  other  children,  and  to 
William,  ten  negroes,  including  Lydia,  and  all  their  future 
increase,  to  him  and  his  heirs  forever.  A  succeeding 
clause  18  in  the  following  words :  "  Item — It  is  my  will 
and  desire,  that  if  any  of  my  said  four  children  should  die 
before  marriage,  without  leaving  lawful  issue,  then,  and  in 
that  case,  the  share  of  property  which  I  have  given  to 
them,  or  either  of  them,  with  all  their  future  increase,  is  to 
be  equally  divided  among  the  surviving  part  of  them  and 
their  heirs  forever."  The  executors  delivered  their  several 
legacies  to  the  children.  On  the  23d.August,  1832,  Wil- 
liam, in  consideration  of  $300,  executed  an  absolute  title 
of  Lvdia,  then  ten  or  eleven  years  old,  with  warranty,  to 
the  defendant,  who  had  no  notice  of  the  limitations  in  the 
Will.  John  and  Mary  died,  and  en  the  first  of  March, 
1838,  William  died,  before  marriage,  and  without  lat^ful 
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issue,  leaving  the  plaintiff,  James,  sole  surrivor  of  the  four 
children.  In  September,  1841,  the  plaintiff  demanded 
Lydia  and  her  children  from  the  defendant,  who  refused 
to  deliver  them.  Lydia  had  then  two  children,  the  oldest 
of  which  is  now  about  four  years  old,  and  the  other  about 
two ;  a  third  has  been  bom  since  the  commencement  of 
this  suit  The  estimates  of  value  varied,  the  woman's,  at 
the  trial,  from  $350  to  $500 ;  in  1838,  from  $400  to  $600; 
the  two  children,  from  $200  to  $400.  The  hire  of  the 
whole  was  estimated  by  some,  at  $30  a  year,  and  by 
others,  at  not  more  than  the  cost  of  good  treatment.  The 
presiding  Judge  overruled  a  motion  for  a  nonsuit,  and  in- 
structed the  jury,  in  their  estimate  of  damages,  to  consi- 
der the  circumstances  which  should  lead  to  the  adoption 
of  the  lowest  estimate  within  the  discretion  of  the  jury. 
Tb^  verdict  was  for  plaintiffy  $800. 

Defendant  appealed,  on  the  following  gioanda. 

PirU. — ^That  by  the  true  legal  construction  of  the  vrill 
of  John  Ri^^rs,  William  Rogers  took  an  absolute  estate  in 
the  davea  in  questiqp,  and  that  Uie  limitation  over,  to  tl>e 
testator's  surviving  children,  was  void. 

And  for  a  new  trial,  on  the  following  ground. 

Second. — ^That  as  defendant  was  a  bona  fide  purchaser 
from  William  Rogers,  of  the  slave  Lydia,  and  as  there  was 
no  evidence  of  a  wrongful  conversion,  nor  of  a  demand, 
nntil  1841,  the  measure  of  damages  should  have  been  the 
amount  of  his  said  purchase,  with  interest  from  the  time 
of  the  demand. 

Bfanro^  for  the  motion,,  cited,  on  the  first  ground,  Bailey  Eq. 
544;  Id.  390;  2  Hill,  291. 

As  to  the  question  of  damages,  he  contended  that  the  jury 
should  be  limited  to  the  smallest  sum. 

Harllee^  contra,  cited  Fearne,  698;  1  Hill,  164;  Bailey's 
Eq.  42. 

On  the  second  ground,  2  Hill,  697. 


LJChunc 


ta,  per  Wardlaw,  J.  By  the  will  of  his  father, 
William  Rogers  took,  in  the  negroes  bequeathed  to  him,  a 
fise  simple,  subject  to  ^  limitation,  by  way  of  executory 
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bequest,  to  such  of  bis  brothers  and  sisters  as  might  sur- 
vive him,  upon  the  contingency  of  his  dying  without  hav- 
ing been  married,  and  without  leaving  lawful  issue ;  the 
contingency  is,  in  effect,  the  same  as  if  it  had  been  only, 
^'  before  marriage."  If  it  had  been  '^  before  marriage  and 
without  issue,^^  as  it  must  necessarily  have  happened,  if  at 
all,  within  the  lawful  period  of  limitations,  the  generality 
of  the  expression  "  without  issue,"  would  have  been  re- 
strained by  the  superaddition  of  ''  before  marriage,"  which 
necessarily  confined  the  event  to  his  lifetime,  or  the  instant 
of  his  death.  In  the  case  before  us,  even  if  the  ^^and," 
which  is  omitted  by  ellipsis,  had  been  supplied  by  ''or," 
so  that  the  contingency  should  read,  ''die  before  marriage 
or  without  leaving  lawful  issue,"  it  would,  in  effect,  have 
been  the  same  as  if  it  had  been  merely,  "die  without  leav- 
ing lawful  issue,"  and  so,  would  not  have  been  too  remote 
in  reference  to  personalty. 

The  jury  were  bound  to  find  the  value  and  hire ;  they 
had  a  discretion  between  the  highest  and  lowest  estimates. 
I  have,  perhaps,  too  little  regarded  the  circumstances 
which  should  have  inclined  them  to  the  latter,  but  there  is 
no  departure  from  the  prescribed  bounds,  which  would 
authorize  the  interference  of  this  court. 

The  motions  are  dismissed. 

O'Nball,  Evans,  Richardson,  and  Botler,  JX  con** 
curred. 
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Oliver  Simpson  ads.   Ifie  President  and  Directors  of  the 
Bank  of  the  State  of  South  Carolina. 

1.  In  an  action  against  bail,  it  appeared  that  in  the  original  action  against 
the  principal  and  others,  the  verdict  was  for  a  gross  sum,  nothing  being 
ssid  about  interest;  but  the  execution  directed  the  sheriff  to  collect  interest 
In  the  declaration  against  the  bail,  the  attorney  was  led  into  an  error  by  the 
execution,  in  reciting  the  judgment.  At  an  early  period  of  the  term,  and 
some  days  before  the  case  was  called  for  trial,  a  motion  was  made  for  leave 
10  amend,  so  as  to  describe  the  record  correctly,  and  opposed ;  not  on  the 
ground  that  it  would  delay  the  trial,  but  that  the  effect  of  the  amendment 
would  be  to  deprive  the  defendant  of  an  opportunity  of  nonsuiting  the  plain- 
tiflg,  and  of  driving  them  to  a  new  action,  which  would  have  given  further 
time  to  surrender  the  principal.    Motion  granted. 

Before  Evans,  J.  at  Edgefield,  Fall  Term,  1843. 

This  was  an  action  against  Simpson,  as  the  bail  of  one 
Wiley  Milton.  In  the  original  action  against  Milton  and 
others,  the  verdict  was  for  a  gross  sum,  without  any  thing 
said  about  interest.  In  the  execution,  the  sheriff  was  di- 
rected to  collect  interest  In  the  declaration  in  this  case, 
against  Simpson,  the  attorney,  Mr.  Griffin,  stated  that  he 
had  been  misled  by  the  execution,  into  a  misrecital  of  the 
jodgment.  At  an  early  day  in  the  term,  and  before  the  case 
was  called  for  trial,  a  motion  was  made  for  leave  to  amend, 
by  adding  a  count,  so  as  to  describe  the  record  correctly. 
This  was  objected  to,  and  both  parties  submitted  the  sub- 
joined affidavits.  After  some  days  consideration,  the  pre- 
siding Judge  granted  the  motion.  The  question  of  costs 
was  not  mentioned,  or  thought  of,  and  his  Honor  after- 
wards offered  to  amend  the  order,  that  the  plaintiff  pay  all 
costB  up  to  the  amendment. 

South-Carolina — Edgefield  District. 

Lewis  Ellzey  makes  oath  before  me,  that  Wiley  Milton,  at  the 

time  he  became  one  of  the  securities  of  George  W.  Mayson,  to 

the  Bank  of  the  State  of  South  Carolina,  was  in  possession,  as 

owner,  of  a  very  considerable  estate,  and  was  believed  to  be  en- 
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tirely  solvent;  that  said  Milton  retained  possession  of  his  estate 
until  after  the  recovery  in  the  case  of  the  said  Bank  against  him ; 
that  in  May,  1840,  his  lands  and  mills,  and  some  personal  pro- 
perty, were  sold  by  the  sheriff,  under  liens  older  than  that^.  fa. 
of  the  Bank.  That  the  said  Milton  lived  from  the  time  of  the 
recovery  of  the  Bank  against  him,  within  three  miles  or  there- 
abouts of  Oliver  Simpson,  and  remained  in  the  State,  and  at  the 
same  place,  for  about  one  year  after  the  Bank  had  I'ecovered 
judgment  against  him. 

The  deponent  swears  that  Eli  Milton,  and  John  B.  Coving* 
ton,  two  other  of  said  Mayson's  securities,  are  believed  to  have 
been  insolvent  at  the  time  that  the  Bank  recovered  judgments 
against  the  said  securities.  This  deponent  further  swears,  that 
the  said  Wiley  Milton  had  other  property  besides  that  vhich 
was  sold  as  above  stated,  which  was  supposed  to  be  removed 
privately  from  the  State.  That  the  said  Wiley  Milton  was  on 
terms  of  confidence  and  intimacy  with  the  said  Oliver  Simpson. 

LEWIS  ELLZEY, 

Sworn  to  before  me,  9th  October,  1843. 
N.  L.  GRIFFIN,  N.  P. 

The  President  and  Directors  of  the  Bank  of  the  State  of  South 
Carolina  vs.  Oliver  Simpson^ 

The  defendant,  Oliver  Simpson,  being  sworn,  on  oath  says, 
that  the  writ  in  the  above  case  was  served  upon  him,  by  leav- 
ing a  copy  at  his  residence  when  this  defendant  was  absent  from 
this  State  in  North  Carolina,  and  that  he  did  not  return  home 
until  a  short  time  before  the  sitting,  and  after  the  return  day,  of 
the  court  to  which  the  writ  was  returnable,  that  is  to  say,  about 
one  week  before  court. 

That  Wiley  Milton,  for  whom  it  is  alleged  this  defendant  stood 
bail,  remained  in  this  district  a  considerable  length  of  time,  say 
about  ten  or  twelve  months  after  the  judgment  was  recovered 
against  him  by  the  Bank ;  that  his  property  was  sold  off  by  the 
sheriff' of  this  district,  and  he  left  here  largely  indebted  upon  older 
judgments  than  the  said  Bank's  judgment,  and  was  regarded  and 
estimated  as  being  totally  insolvent,  and  removed  to  Alabama, 
where  he  wajs  residing  at  the  time  the  writ  in  the  above  case 
was  served  on  this  defendant. 

The  deponent,  upon  returning  home  from  North  Carolina,  did 
»pt  know  where  the  residence  of  the  s^d  Wiley  Milton  was,  bjif 
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dpon  ascertaining  it,  he  went  on  to  Alabama,  brought  hitn  here 
and  offered  to  deliver  him  to  the  sheriff,  who,  after  receiving,  re- 
fused to  detain  him,  as  the  court  had  passed  to  which  the  writ 
was  returnable. 

OLIVEE  SIMPSON. 
Sworn  to  before  me,  8th  October,  1843. 
GEO.  POPE,  C.  C.  P. 

T%e  President  and  Directors  of  the  Bank  of  the  State^  ae- 
signeesj  v».  Oliver  Simpson, 

Personally  appeared  before  me,  J.  D.  Nance,  who  being  first 
duly  sworn,  deposes,  that  Wiley  Milton  carried  off  from  this 
State  no  property  or  effects  of  his  own,  as  this  deponent  verily 
and  confidently  believes,  except  about  twenty  or  twenty-five  dol- 
lars, nearly  the  whole  of  which  was  given  him  in  charity,  by  G. 
H.  Taylor,  James  Purvis,  and  Calvin  Willey,  to  enable  him  to 
pay  his  travelling  expences  to  Alabama ;  that  the  sum  of  ten  dol- 
lars was  given  by  the  said  G.  H.  Taylor  to  this  deponent  to  be 
handed  to  the  said  Milton,  and  this  deponent  is  informed  and  be- 
lieves that  similar  but  smaller  contributions  were  made  to  the 
said  Milton,  by  the  said  Purvis  WiHey;  that  this  deponent 
was  familiarly  and  intimately  connected  with  the  business  of  the 
said  Milton,  having  been  employed  by  him  as  his  agent,  for  seve- 
ral years ;  that  the  said  Milton  and  his  family  resided  with  this 
deponent  for  more  than  six  months,  immediately  preceding  his 
departure  from  the  State ;  and  that  during  all  this  lime,  the  ne- 
cessaries of  their  food  and  clothing  were  furnished  and  provided 
them  by  this  deponent ;  and  that  previously  to  this  time,  every 
article  of  visible  property  belonging  to  the  said  Milton,  except 
one  bed  and  its  furniture,  was  sold  under  executions  and  mort- 
gages against  said  Milton ;  that  no  property  or  effects  of  the  said 
Milton  were  ever  removed  to  Union  district,  except  a  wagon  and 
mules,  which  were  sold  and  applied  to  his,  Milton's,  debts ;  and 
that  the  other  property  there  carried  and  charged  to  be  Milton's, 
consisting  of  a  lot  of  cotton  gins,  were,  in  truth,  the  property  of 
this  deponent,  and  were  recovered  by  this  deponent  in  an  aotion 
against  Major  B.  Johnson^  the  sheriff  of  that  district,  who  had 
levied  upon  and  sold  them,  by  virtue  of  an  execution  against 
the  said  Milton  and  Robert  Mathis,  at  the  suit  of  John  S.  Jeter, 
Esq.  of  this  (Edgefield)  district ;  and  that  the  said  Milton  could 


44  Simpson  ads.  Bank. 

not  have  removed  from  this  State  any  property  or  effects  of  a 
visible  nature,  without  its  being  known  to  this  deponent. 

This  deponent  further  swears,  that  within  less  than  ten  days 
immediately  preceding  the  departure  of  the  said  Milton  from  this 
State,  he,  the  said  deponent,  saw  in  the  possession  of  the  said  Mil- 
ton, a  letter  purporting  to  be  from  Charles  Lamar,  one  of  the  se- 
curities of  G.  W.  Mayson,  in  his  bond^  to  the  Bank  of  the  State, 
forewarning  the  said  Milton,  that  if  within  ten  days  from  the  date 
of  said  letter,  he  (the  said  Milton,)  did  not  pay  a  certain  debt, 
for  which  the  said  Lamar  was  his  surety,  he,  Lamar,  would 
kill  him,  (the  said  Milton  ;)  that  the  said  Milton  did  leave  the 
State  upon  the  expiration  of  the  ten  days  assigned  to  him  by  La- 
mar, and  that  without  his  (Milton's)  family,  and  that  this  depo- 
nent believes  that  the  departure  of  the  said  Milton  from  the  State 
was  hastened  by  the  said  threat  of  Lamar. 

J.  D.  NANCE. 
Si^^orn  to  before  me,  this  10th  Oct.  1843. 
GEO.  POPE,  C.  C.  P. 

Oliver  Simpson  ads.  The  President  and  Directors  of  the  Bank 
of  the  /State  of  South-Carolina. 

Oliver  Simpson,  being  duly  sworn,  deposes  further,  that  he  had 
ho  knowledge  or  intimation  of  the  existence  of  the  ca.  sa.  issued 
agauist  Wiley  Milton,  in  the  case  of  the  President  and  Di- 
rectors of  the  Bank  of  the  State  of  South  Carolina  against  said 
Milton,  until  the  copy  of  the  writ  of  capias  ad  respondetidum^ 
in  the  first  above  stated  case  was  handed  to  him  (Simpson)  by  a 
negro  slave  of  his,  after  his  return  from  North  Carolina ;  and  that 
during  his  absence  from  the  State,  in  North  Carolina,  this  depo- 
nent had  left  no  agent  to  represent  him  or  attend  to  such  matters 
of  business  in  his  behalf. 

OLIVER  SIMPSON. 

Sworn  to  before  me>  this  10th  October,  1843, 
GEO.  POPE,  C.  C.  P. 

iThe  defeildlstat  appealed  from  the  decisioki  of  his  Honor 
Judge  EvaUs,  granting  to  the  plaintiffs  leave  to  amend 
their  declaration,  upon  the  grounds : 

1.  That  it  is  contrary  to  law,  and  the  practice  of  this  court, 
after  a  cause  had  been  three  times  dii  the  docket,  and  upon 
being  called  for  trial,  as  Was  the  case  here,  to  grant  leave 
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to  the  plaintiffs  to  amend  their  declaration,  so  as  to  avoid 
the  effect  of  a  plea  in  bar,  viz :  "nul  tiel  record^^  whereon 
issue  had  been  formally  joined,  when  the  result  of  such 
ameadment  may,  and  will,  be  to  fix  the  defendant's  liabili- 
ty as  bail,  and  deprive  him  of  the  right  of  surrendering  his 
principal,  which  ne  would  have  upon  the  commencement 
of  a  second  action,  and  which  right  of  surrender  he  had 
had  no  fair  opportunity  of  exercising,  between  the  issuing 
of  the  capias  a^i  respondendum^  and  the  last  day  of  the 
tenn  to  which  the  same  was  returnable,  in  consequence 
of  his  temporary  absence  from  the  State. 

2.  That  such  an  order,  at  such  a  stage  of  the  proceed- 
ings, ought  not  to  have  been  granted  in  any  event,  even 
upon  a  meritorious  application,  except  upon  condition  of 
payment  of  the  costs  by  the  plaintiffs. 

Battskett  and  Carroll^  for  the  motion,  cited  2  Burrows,  756 ; 
also,  Collins  vs.  Gibbes,  8  Mass.  Rep. 

Griffin  and  Burt,  contra,  cited  2  Hill  Rep.  626 ;  Harper's  Rep. 
400  ;  4  McCord,  175 ;  2  Mills'  Con.  Rep.  261. 

Ciiria,  jier  Evans,  J.  Until  judgment  is  rendered,  it  is 
usual  to  allow  either  party  to  amend,  and  the  propriety  of 
allowing  amendments  must,  in  general,  be  confided  to 
the  discretion  of  the  circuit  Judge.  The  onfy  limitation 
to  his  authority,  if  it  can  be  called  a  limitation,  seems  to 
be,  that  he  shall  not  allow  amendments,  when  they  operate 
to  delay  or  surprize  the  other  party.  If  this  case  had  been 
continued  before  the  leave  to  amend  was  granted,  then  it 
is  not  pretended  that  the  court  ought  not  to  have  allowed 
the  amendment,  because  then  the  defendant  would  hav^ 
been  neither  delayed  nor  surprized.  It  would  have  been 
exactly  the  case  of  Jenkins  vs.  Hutchinson,  2  Hill,  626.  In 
the  case  before  us,  the  motion  to  amend  was  made  some 
days  before  the  case  was  called  for  trial.  It  was  not  op- 
posed OD  the  ground  that  the  defendant  would  be  delayed 
in  the  trial  of  the  case.  The  amendment  allowed  was 
not  intended  to  operate  as  a  delay  of  the  trial  of  the  case, 
and  could  only  have  that  effect  by  the  refusal  of  the  de^ 
fendant  to  plead  to  the  amended  declaration.  The  only 
gfound  of  opposition  to  the  motion  was,  that  it  would  have 
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the  effect  of  curing  an  accidental  variance  between  the 
judgment  and  the  declaration,  and  thus  deprive  the  defend- 
ant of  the  opportunity  of  nonsuiting  the  plaintiff  and  driv- 
ing him  to  a  new  action,  which  would  give  the  defendant 
further  time  to  aurrender  Milton,  for  whom  he  was  bail. 

The  object  of  every  application  to  amend,  is  to  supply 
some  defect  in  the  pleading,  and  if  it  were  a  sufficient  rea* 
son  to  refuse  the  application,  that  the  adverse  party  would 
be  deprived  of  the  benefit  of  this  error,  no  amendment 
would  ever  be  allowed.    The  motion  is  dismissed. 

O'Neall,  Butler  and  Wardlaw,  J  J.  concurred. 
Richardson,  J.  concurred  in  the  opinion,  but  was  indifr* 
posed  when  it  was  signed. 


Martin  Bull  vs.   WiMison  Franklin. 

1.  Defendant  was  sued  by  the  name  of  Willison  Franklin,  and  pleaded 
ia  abatement,  that  his  true  name  was  Williston  W.  Franklin.  Plea  siis- 
lained. 

Before  Butler,  J,  Abbemlle,  October  Term^  1843, 

The  defendant  was  sued  by  the  name  of  Willison  Fran* 
iin,  and  it  appeared,  by  his  affidavit,  made  to  sustain  bia 
plea  of  abatement,  that  his  true  name  was  Williston  W. 
Franklin — whereupon^  the  court  sustained  the  plea  of 
abatement 

The  plaintiff  appeal^,  and  moved  the  Court  of  Appeals 
to  reverse  the  decision  of  the  presidmg  Judge, 

Because  the  names  "  Willison  FranMin,"  anid ''  Williston 
W.  Franklin,"  are  ideni  sonam,  and  the  proof  was,  that 
he  was  usually  called  "Willison  Frankhn,"  though  be 
feigned  his  name  ''Williston  W.  Franklin." 
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Ihomas  Ihamun^  for  the  motion. 
Jones,  contra. 

Ouria^  per  Botler,  J.  The  ftict  that  the  defendant  has 
a  double  name,  will  avail  him  nothing,  and  the  question  is, 
whether  Willison  and  Williston  have  so  nearly  the  same 
sound  as  to  be  essentially,  for  legal  purposes,  the  same 
name.  The  terminations  are  very  different,  and  when 
pronounced,  are  not  idetn  smarts.  It  is  out  of  the  question 
to  lay  down  any  rule  for  deciding  when  names  sound  alike. 
A  person's  true  name,  is  such  as  he  usually  signs  to  notes 
and  other  written  instruments,  and  is  not  to  be  changed  by 
vulgar  corruption.  Names  of  the  same  origin  are,  some- 
times, intentionally  changed  to  make  a  convenient  distinc- 
tion, and  with  a  view  to  acquire  something  like  an 
identification  by  name — as  in  the  names  of  Johnson  and 
Johnston. 

The  fact  that  a  change  in  spelling  has  taken  pl^ce, 
would  shew  the  propriety  of  keeping  them  separate; 
and  where  one  has  been  used  for  the  other,  I  think  a  de- 
fendant should  have  a  right  to  have  it  corrected,  so  as  to 
avoid  confusion.  In  these  names,  the  T  makes  Willis- 
ton  a  different  name  from  Willison.  And  the  defendant 
has  a  right  to  suggest  his  true  name  and  be  sued  by  it ; 
otherwi*^,  he  may  think  he  stands  in  danger  of  losing  it. 

In  10  East  83,  this  subject  has  received  more  than 
usual  attention.  A  man,  whose  real  name  was  Shake- 
spear,  was  sued  by  the  name  of  Shakepear,  the  s  being 
left  out ;  the  court  held  this  a  material  variance.  Though 
not  so  illQstrious,  the  name  of  Williston  may  be  regarded 
with  as  much  pride  by  its  owner,  as  Shakespear  held  his ; 
at  least,  for  legal  purposes,  we  will  give  it  to  him,  or  rather 
not  let  it  be  taken  away  by  the  present  plaintiff.  We  may 
not  be  able  to  prevent,  the  plaintiff  from  recovering  the 
defendant's  money,  but  we  will  not  suffer  him  to  rob  him 
of  his  ^ood  name. 

Motion  dismissed. 

Richardson,  O'Nrall  aud  Evans^  JJ.  concurred. 

Wardlaw,  J.  dissenting.  I  dissent*  If  the  names  are 
not  exactly  of  the  same  sound,  the  differeope  is  too  trifling 
to  deserve  exception. 
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77ie  Treasurers  vs.  Temples  and  Adams. 

1.  A  judgment  was  recovered  against  the  defendants,  principal  and 
surety  in  a  constable's  bond.  The  action  against  the  constable,  to  which 
he  made  no  defence,  was  brought  on  a  receipt  for  several  notes  to  collect, 
and  which  he  signed  as  constable.  From  the  record  of  the  recovery  against 
him,  which  was  in  evidence  on  the  trial  of  this  action,  it  appeared  that  there 
were  three  counts  in  the  declaration  \  the  first  and  second  charged  no  more 
than  that  certain  notes  were  deposited  with  defendant,  who  was  an  acting 
constable,  and  that  he  promised  to  collect  them  according  to  law,  and  pay 
over  the  amount  to  the  plaintiS!  The  third  count  charged  no  more  than 
that  defendant  was  indebted  for  money  had  and  received,  on  sundry  notes 
left  with  him  for  collection,  as  constable,  the  notes  being  set  out  in  the  bill 
of  particulars. 

2.  The  first  and  second  counts,  held  not  to  charge  the  non-performance 
of  official  duty ;  also,  that  under  the  third  count,  neither  the  receipt  of  the 
notes,  nor  the  collection  of  the  money,  were  ofilcial  acts,  to  bind  the  security. 

3.  Had  it  been  alleged  in  the  third  count,  that  the  constable  had  collected 
the  money  on  executions,  and  had  refused  to  pay  it  over,  it  would  have  been 
sufficient 

Befiyre  O'Neall,  J.  at  Lancaster,  Fall  Term,  1842. 

This  was  an  action  of  debt  on  a  constable's  bond,  which 
was  executed  by  the  defendants.  The  plaintiffs  gave  ia 
evidence  a  recovery,  Howard  vs.  Temples,  as  constable, 
for  $213  44 ;  judgment  was  signed  the  10th  of  March,  1841 ; 
execution  was  issued  the  same  day,  and  was  afterwards 
returned  "  nulla  b&na.^^ 

The  action  in  the  case  of  Howard  vs.  Temples,  was 
brought  on  a  receipt  for  several  notes  to  collect;  it  was 
signed  by  Temples,  as  constable. 

All  the  notes  which  the  security  could  show  had  been 
paid  to  the  plaintiff's  agent,  by  Temples,  and  all  which 
were  beyond  the  jurisdiction  of  a  Justice  of  the  peace, 
were  ruled  not  to  be  recoverable  on  the  bond,  notwith- 
standing the  recovery  against  Temples  by  Howard.  But 
as  to  all  the  rest,  notwithstanding  some  of  the  makers 
lived  in  North  Carolina  and  York,  the  judgment  furnish- 
ed prima  facie  evidence  that  they  had  been,  in  some 
way,  collected  by  Temples,  as  constable. 
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This  prima  Jacie  proof  not  being  rebutted,  in  the  opin- 
ion of  the  presiding  Judge,  entitled  the  plaintiff  to  recover, 
and,  accordingly,  he  bad  a  verdict. 

The  defendant,  Adams,  moved  for  a  new  trial,  on  the 
following  grounds. 

1.  Because  the  proof  was,  that  the  notes  put  in  the 
hands  of  the  constable  for  collection,  were  on  persons  who 
resided  in  the  State  of  North  Carolina,  and  in  the  district 
of  York.  This  proof  was  sufficient  to  rebut  the  presump- 
tion, that  the  constable  had  collected  on  process,  arising 
from  the  judgment  against  him ;  and  his  Honor  should 
so  have  charged  the  jury,  iu  favor  of  Adams,  the  security. 

2.  Because  his  Honor  charged,  that  after  a  judgment 
against  the  constable,  the  jury  might  presume,  in  an  action 
on  the  bond  against  his  security,  that  all  those  persons 
residing  in  York  district  and  in  North  Carolina,  were 
caught  in  Lancaster  district,  served  with  processes  from 
a  Magistrate,  judgments  obtained  against  them,  and  that 
the  constable  collected  on  final  process. 

3.  Because  there  was  no  proof  that  the  constable  col- 
lected more  money  on  the  notes  than  he  subsequently  ac- 
counted for  and  paid  over  to  the  plaintiff,  (Howard,)  ex- 
cept the  proof  arising  from  the  judgment  against  him, 
which,  it  IS  submitted,  was  amply  rebutted,  by  shewing 
that  the  persons  on  whom  the  notes  were,  resided  without 
tlie  constable's  district,  many  of  them  insolvent ;  and  that 
the  constable  afterwards  accounted  for,  and  paid  over  to 
Howard,  and  his  agent,  (Higgins)  all  that  he  collected. 

4.  Because  the  verdict  is  against  the  weight  of  evidence. 

Clinton^  for  the  motion,  cited  2  Hill,  519 ;  Id.  409. 
WHght  ^  McMtillan,  contra,  cited  2  Hill,  213;  1  McMul- 
Ian,  380;  1  Bailey,  461 ;  2  Id.  199;  1  McCord,  184, 

Ckuiay  per  Evans,  J.  Adams,  as  the  security  of  Tem- 
ples, is  bound  for  any  breach  of  the  official  duty  of  Tem- 
ples, as  a  constable.  The  only  evidence  offered  on  the 
trial  was  the  recovery  in  the  case  of  Howard  vs.  Temples. 
There  is  no  doubt  this  was  admissible  in  an  action  on  the 
oflkial  bond,  and  if  it  appears  from  that,  that  Temples  did 
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collect  Howard's  money  as  constable,  it  is  a  sufficient 
prima  facie  shewing,  to  cast  the  burden  of  proof  on  the 
other  side.  The  inquiry  then  is,  whether  the  record  in 
the  case  of  Howard  vs.  Temples^  does  establish  any  official 
default.  To  that  action,  Temples,  it  is  said,  made  no  ap* 
pearance  or  defence ;  every  allegation,  therefore,  necessary 
to  maintain  that  action,  is  to  be  considered  as  admitted ; 
and  if,  from  that  record,  it  appears  that  Temples  received 
Howard's  money  in  the  course  of  his  official  duty  as  con- 
stable, then  there  is  no  ground  to  disturb  the  verdict.  By 
official  acts,  I  understand  those  which  none  but  an  officer 
can  perform ;  any  one  may  collect  money  on  notes,  as  well 
as  a  constable  or  a  sherifT 

In  the  action  of  Howard  vs.  Temples,  there  are  three 
counts  in  the  declaration.  The  first  count  is  in  these 
words.  ''  The  said  John  Temples,  being  then  and  there 
an  acting  constable  for  the  said  district,  received  from  the 
said  William  H.  Howard  sundry  notes  for  the  payment  of 
money,  on  various  individuals,  viz : — Whose  names,  with 
the  amounts  due  by  each,  respectively,  appear  on  the  an« 
nexed  bill  of  particulars ;  which  said  notes  the  said  John 
agreed  to  collect  according  to  law ;  by  means  whereof,  the 
said  John  became  liable  to  pay  over  the  said  several  sums 
of  money  in  the  said  notes  mentioned,  when  requested." 

The  second  count  states,  "that  the  said  John,  being  an 
acting  constable,  in  consideration  that  he  had  received 
from  the  said  William  sundry  notes  for  the  payment  of 
money  due  by  sundry  individuals,  the  names  of  whom,  and 
the  amounts  due  and  owing  by  each,  will  appear  in  the 
annexed  bill  of  particulars,  &c.,  the  said  Jonn  agreed  to 
collect  the  said  notes  according  to  law;  by  reason  whereof, 
the  said  John  became  liable  to  collect  and  pay  over,"  and 
in  consideration  thereof,  undertook  and  promised  to  collect 
and  pay  over  when  requested. 

In  the  third  count  it  is  alleged  that  "  the  said  John,  as 
constable)  heretofore,  to  wit,  <&c.,  was  indebted  to  the  said 
William  in  the  sum  of  $213  44,  and  interest,  money  had 
and  received  by  the  said  John,  as  constable,  to  the  use  of 
the  said  William,  on  sundry  notes  for  the  payment  of  mo- 
ney, by  the  bill  of  particulars  annexed,  left  with  the  said 
John  for  collection,  as  constable; "  and  being  so  indebted. 
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promised  to  pay  on  request.  The  breach  allies  the  non 
payment  of  the  money.  With  the  declaration,  is  filed  the 
bill  of  particulars,  which  contains  a  description  of  many 
notes  of  hand,  some  of  which  exceed  the  magistrate's  ju- 
risdiction. The  first  and  second  counts  charge  nothing 
more  than  that  certain  notes  were  deposited  with  Tem- 
ples, who  was  an  acting  constable,  and  that  he  promised 
to  collect  them  according  to  law,  and  pay  over  the  amount 
to  Howard.  By  the  promise  to  collect  according  to  law, 
nothing  more,  I  presume,  is  meant,  than  that  he  would 
cause  them  to  be  sued  on  and  collected  by  a  lawful  collect- 
ing officer.  The  acts  here  stipulated  to  be  performed,  are 
not  official  acts.  They  might  as  well  be  performed  by 
another  as  by  a  constable.  These  counts,  therefore,  do 
not  charge  the  non  performance  of  official  duty,  without 
which,  his  security,  Adams,  is  not  liable. 

The  third  count  charges  nothing  more  than  that  Tem- 
ples was  indebted  for  money  had  and  received,  on  sundry 
notes  led  with  him  for  collection,  as  constable ;  which  notes 
are  set  out  in  the  bill  of  particulars.  This  allegation 
amounts  to  nothing  more  than  that  the  notes  were  depo- 
sited with  him  as  a  constable,  and  upon  these  notes,  he 
bad  collected  a  certain  sum  of  money ;  neither  the  receipt 
of  the  notes,  nor  the  collection  of  the  money,  are  official 
acts,  to  bind  his  security.  Both  could  as  well  have 
been  performed  by  any  other  person,  as  by  the  consta- 
ble. Adams's  undertaking  was  for  the  faithful  perform- 
ance of  Temples's  duty  as  constable.  A  constable's  duty 
is  to  execute  such  legal  process  as  may  be  delivered  to 
him  to  be  executed.  If  it  had  been  alleged  in  the  third 
count,  that  Temples  had  collected  the  money  on  execu- 
tions, and  had  refused  to  pay  it  over,  that  would  have 
been  sufficient,  because  it  was  a  breach  of  official  duty. 
As  it  was,  I  think  the  record  did  not  establish  any  liability 
on  the  part  of  the  defendant,  Adams.  The  broad  ground 
on  which  this  case  is  decided,  is  not  expressly  made  by 
any  one  of  the  grounds,  but  it  was  the  principal  question 
argued  in  this  court.  And  the  grounds  made  in  the  brief, 
cannot  be  decided  without  deciding  this  also.  The  motion 
for  a  new  trial  is  granted. 

BvTLBR  and  Warplaw,  JJ.  concurred. 
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O'Neall,  J.  dissenting.  In  this  case,  I  am  constrained 
to  differ  from  the  majority  of  the  court.  Their  view,  it 
seems  to  me,  is  directly  at  war  with  the  cases  of  the 
Treasurers  vs.  Bates^  2  Bail.  380;  and  the  Treasurers  vs. 
Burch,  2  Hill,  519. 

Both  maintain  that  a  recovery  against  a  sheriff  as  such, 
is  prima  fade  evidence  to  charge  the  securities. 

The  recovery  against  Temples,  was  as  constable.  It 
cast  upon  the  defendant,  his  security,  the  burden  of  shew- 
ing that  that  recovery  was  not  for  an  official  default. 

On  looking  into  it,  it  sets  out  that  it  was  money  collect- 
ed by  the  defendant,  on  notes,  as  constable,  for  Howard, 
the  plaintiff.  Is  the  legal  intendment  from  that  statement 
on  the  record,  that  the  money  was  collected  unofficially  1 
Surely  not.  It  is  to  be  understood,  after  judgment,  that 
upon  notes  belonging  to  Howard,  and  placed  in  Temples's 
hands,  as  constable,  for  collection,  summonses  had  been 
issued,  magistrate's  judgments  had  been  obtained,  and  the 
money  collected  officially;  for  th^t  satisfies  the  obligation 
of  the  record.  Any  thing  short  of  this,  will  place  the 
official  character  wholly  beyond  the  effect  of  the  recovery. 

Richardson,  J.  concurred  in  the  dissenting  opinion. 
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Edmimd  ffaddle  vs.  Oureton  and  Joyce. 

1.  L  purchased  from  R,  a  lot  of  land,  with  a  Hotel  thereon,  and  to  se- 
cure the  payment  of  the  purchase  money,  executed  to  the  latter,  a  note  and 
a  mortgage  of  the  premises,  of  the  same  date.  R  transferred  the  note  and 
security  to  C,  with  credits  on  the  note,  but  still  leaving  a  balance,  unpaid, 
of  aboaC  one  thousand  dollars.  The  purchaser,  being  largely  indebted  to 
various  persons,  proposed  to  the  attomies,  in  whose  hands  the  demands 
against  him  had  been  placed,  to  make  satisfactory  arrangements  with  his 
creditors  before  return-day,  which  was  about  ten  days  after  his  proposition 
was  made ;  but,  in  the  mean  time,  sold  a  famify  of  negroes  to  the  defendants, 
with  an  understanding  that  the  sale  was  to  be  kept  secret  until  after  r^um- 
day.  Immediately  after  this  transaction,  L, under  pretext  of  a  shortejccursion, 
left  the  State  finally.  Attachments  were  taken  out  by  his  creditors,  judg- 
ments obtained,  and  executions  issued,  under  which  the  lot  of  land  in  ques- 
tion was  sold  by  the  sheriff,  plaintiff,  W,  being  the  highest  bidder.  W 
made  an  arrangement  with  certain  persons,  by  which  they  took  the  title 
upon  his  bid,  with  an  understanding  that  he  was  to  satisfy  the  mortgage 
held  by  C;  he  paid  the  balance  of  the  note  held  by  O,  and  took  a  trans- 
fer of  the  same,  an  entry  being  made  on  the  mortgage  that  it  was  satisfied. 
Plaintifif  issued  an  attachment  on  the  note,  making  defendants  ganushees, 
who  retnmed  that  they  had  nothing  liable  to  its  operation,  upon  which  he 
fikd  s  suggestion  fidmfying  their  return.     . 

2.  It  was  held  that  no  more  was  sold  at  the  sheriff's  sale,  than  Us  equity 
of  redemption,  and  that  the  purchaser  was  under  an  obligation  to  pay  off 
the  amount  due  on  the  mortgage,  in  addition  to  the  amount  of  the  purchase, 
to  be  applied  to  the  junior  executions. 

3.  The  land  being  offered  for  sale,  with  public  notice  of  a  subsisting  mort* 
gage,  the  bidders  were  to  be  regarded  as  having  reference  to  their  legal 
hahility  to  take  the  land  subject  to  the  debt ;  and  whether  plaintiff  be  regard- 
ed as  the  purchaser,  or  as  a  bidder  refusing  to  comply  with  the  terms  of 
sale,  or  as  one  sufiering  title  to  be  made  to  others  on  his  bid,  with  an  obli«- 
gatkm  on  his  part  to  discharge  the  lien  of  the  mortgage,  the  consequences 
would  be  the  sama 

4.  As  to  the  question,  whether  plaintiff  and  C  had  a  right  to  cancel  the 
security,  and  leave  the  demand  still  subsisting  against  the  mortgagor,  it 

if  the  mortgagor  had  been  present  and  consented  to  such  arrange- 
t  for  his  own  benefit,  it  might  have  been  effected;  or  if  it  could  be  made 
to  result  to  his  advantage,  the  court  might  presume  his  assent-^but  where, 
as  ID  this  casC)  it  must  be  regarded  as  a  mere  device  to  relieve  the  plaintiff^ 
and  would  have  operated  to  the  prejudice  of  the  absent  debtor,  no  such 
i  could  be  presumed. 
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5.  The  plaintiff  having  no  foundation  for  his  attachment,  could  not 
acquire  any  right  under  a  judgment  referrible  to  it 

6.  If  a  mortgagee  ahottld  elect  to  proceed  against  his  original  debtor  at 
law,  after  the  equity  of  redemption  in  the  mortgaged  premises  has  been  sold 
under  fi.  fas.  and  should  attempt  to  collect  his  debt  out  of  other  property  of 
the  mortgagor,  the  Court  of  Equity  would  either  stay  such  proceeding,  or 
compel  him,  upon  payment  of  the  debt^  to  assign  over  his  debt  and  security 
to  his  debtor,  so  as  to  enable  the  debtor  to  indemnify  himself  out  of  the 
mortgaged  premises  in  the  possession  of  the  purchaser.  Vide  2  J.  C. 
R  128. 

7.  Whether  the  purchaser  might  have  avoided  an  obligation  to  pay  the 
mortgage  debt  by  giving  up  the  land,  not  considered. 

8.  It  was  as  competent  for  defendants  to  inquire  into  the  validity  of  pktiii* 
tiff's  demand,  as  it  was  for  him  to  impugn  their  sale. 

Before  Butler,  J.  at  Greenville,  FaU  Term,  1843. 

This  was  a  suggestion  filed  by  the  plaintiff,  Waddle,  for 
the  purpose  of  falsifying  a  return  which  the  defendants 
bad  made,  as  garnishees  in  an  attachment  taken  out  by 
him  against  one  Blackman  Ligon. 

The  merits  of  the  case  will  be  fully  understood  from  the 
special  verdict  found  by  the  jury,  and  the  facts  as  stated 
in  the  opinion  of  the  presiding  Judge. 

Spedal  Verdict. 

We  find  that  the  plaintiff,  Edmund  Waddle,  was  the 
highest  bidder  for  a  lot  of  land  in  the  town  of  Greenville, 
sold  by  the  sheriff,  under  executions  junior  to  a  mortgage 
executed  by  Blackman  Ligon  to  Emily  Rowland,  to  secure 
the  purchase  money  of  said  lot  of  land,  to  wit,  $3000 ;  that 
said  mortgage,  and  note  of  same  date  and  amount,  are  duly 
transferred  to  Peter  Cauble,  with  some  credits  on  the  note, 
and  that  at  the  time  of  the  sale  of  said  lot  there  was  still 
due  on  said  note  to  Cauble,  about  one  thousand  dollars. 
We  further  find,  that  the  sum  bid  by  Edmund  Waddle, 
for  the  lot  of  land,  was  forty-one  hundred  and  fifty  dollars, 
which,  by  an  arrangement  and  understanding  entered 
into  between  E.  Waddle,  R.  Cox,  J.  Moore,  and  J.  Farr, 
was  paid  by  the  said  Cox,  Moore  and  Farr,  and,  therefore, 
the  sheriff  made  titles  to  them ;  and  that  E.  Waddle  did 
pay  to  P.  Cauble  about  one  thousand  dollars  still  due  on 
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his  note,  and  took  a  transfer  of  the  same,  with  an  entry 
fiimultaneously  made  by  Gauble,  that  the  mortgage  was 
satisfied.  We  further  find,  that  Edmund  Waddle  has  re- 
covered judgment  for  balance  on  said  note,  say  about  one 
thousand  dollars  and  interest.  We  further  find  that  the 
Bale  of  negroes  now  in  controversy,  from  Blackman  Ligon 
to  the  defendants,  was  fraudulent. 

If,  upon  the  foregoing  statement  of  facts,  the  plaintiff 
has  a  legal  right  to  establish  the  affirmative  of  this  issue, 
then  we  find  for  the  plaintiff.  But  if  otherwise,  we  then 
find  for  the  defendant 

Opinion  of  the  presiding  Judge. 

The  distinct  purport  of  the  above  special  verdict,  will 
appear  from  the  following  statement  of  facts. 

Blackman  Ligon  was  largely  indebted  to  different  credi- 
tors, about  thirty  in  number,  who  had  placed  their  de- 
mands in  the  bands  of  Messrs.  Townes  and  Choice,  for 
collection.  These  attorneys  had  informed  Ligon  that  thev 
had  these  demands,  and  were  authorized  to  make  such 
arrangements  with  him  as  would  secure  them.  To  a 
proposition  that  he  should  confess  judgment,  Ligon  had 
made  objections,  saying  that  he  would  make  satisfactory 
arrangements  with  bis  creditors  before  return-day,  which 
was  about  ten  days  after  these  propositions  were*  made. 
Ligon  went  to  the  defendants,  who  were  trading  in  ne- 
groes, and  proposed  to  sell  them  Hester  and  her  children, 
the  same  that  are  in  controversy  in  this  case.  Joyce,  one 
of  the  parties,  came  up  to  Greenville,  where  Ligon  resided, 
and  bought  the  negroes  for  one  thousand  dollars,  with  the 
understanding  that  he  should  keep  the  sale  a  secret  till 
after  return-day — this  being  on  Saturday.  On  Sunday, 
Ligon  went  off,  under  pretext  of  visiting  Glenn  Springs. 
On  the  Wednesday  ensuing,  it  was  pretty  well  ascertained 
he  had  left  the  country  for  Texas.  A  number  of  attach- 
ments were  on  that  day  taken  out  by  his  creditors.  In 
due  time,  judgments  were  recovered,  and  executions  issu- 
ed. Under  these  executions,  a  lot  of  land  in  Greenville, 
with  a  valuable  Hotel  situated  thereon,  was  sold  by  the 
sheriff,  at  which  sale  E.  Waddle  was  declared  to  be  the 
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highest  bidder.  Ascertaining  that  he  would  have  to  pay 
ofi*  the  mortgage,  referred  to  in  the  above  verdict,  he  entered 
into  some  arrangements  with,  and  obligations  to,  the  other 
persons  named,  to  let  them  take  the  title,  upon  his  bid,  to 
themselves,  with  an  understanding  that  he  was  to  pay  off 
and  satisfy  the  mortgage  held  by  Cauble ;  and  with  a  view 
of  accomplishing  this  end,  and  of  extricating  himself  from 
the  difficulty  in  which  he  had  involved  himself,  he  paid  off 
the  balance  of  the  note  held  by  Cauble,  and  took  a  transfer 
of  it  to  himself,  with  an  entry  on  the  mortgage  itself,  that 
it  was  satisfied.  The  word  ^^satisjied^^^  is  written  across 
the  mortgage.  As  the  indorsee  or  bearer  of  the  note  thus 
transferred  to  him,  he  issued  an  attachment,  and  made  the 
defendants  in  this  issue  garnishees.  They  returned  that 
they  had  nothing  in  their  hands  liable  to  the  operation  of 
the  attachment;  whereupon,  Waddle  filed  his  suggestion^ 
falsifying  the  return. 

Under  this  statement  of  facts,  with  those  found  by  the 
special  verdict,  the  question  arises,  has  Waddle  any  of  the 
rights  of  a  creditor?  In  other  words,  could 'Waddle  ac- 
quire any  demand  against  Ligon,  by  the  transfer  of  the 
note  secured  by  mortgage?  The  purchase  money  of  the 
lot  of  land  was,  no  doubt,  payable  to  the  junior  executions, 
under  which  the  sale  was  effected.  Was  not  the  bid  on 
the  junior  executions,  ipso  facto  a  satisfaction  of  the  mort- 
gage ?  This  involves  the  proposition,  was  not  the  purcha- 
ser, or  purchasers,  under  an  obligation  to  pay  off  the 
amount  due  on  the  mortgage,  in  addition  to  the  amount  of 
the  purchase,  to  be  applied  to  junior  executions?  If  Li- 
gon had  been  present,  ne  could  have  required  the  money 
paid  into  the  sheriff's  office,  to  be  applied  most  for  bis 
benefit ;  and,  as  a  consequence,  could  have  objected  to  anjr 
arrangements  in  relation  to  the  mgrtgage,  that  might  be 
made  to  his  prejudice.  He  might  well  have  objected  to 
the  mortgage  being  satisfied,  without  including  the  note 
secured  by  it  It  would  have  been  in  his  power  to  compel 
the  purchasers  at  sheriff's  sale  to  pay  the  mortgage  in  ad- 
dition to  the  amount  of  their  bid.  And  have  not  the 
E resent  defendants  the  same  rights  that  their  vendor  would 
ave  bad,  had  he  been  present,  and  been  a  party  in  the 
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controversy  1    Such  is  my  judgmeot — and  the  postea  is 
accordingly  ordered  to  be  delivered  to  the  defendants. 

The  plaintiff  appealed,  on  the  following  grounds. 

1.  Because  his  Honor  erred  in  deciding  that  Waddle  bad 
none  of  the  rights  of  a  creditor  of  Ligon,  by  the  purchase 
of  Ligon's  note  from  Gauble. 

2.  Because  his  Honor  erred  in  deciding  that  the  bid  of 
Waddle  was,  ipso  facto,  an  extinguishment  of  the  mort- 
gage, although  he  never  received  titles,  or  complied  with 
the  terms  of  the  sale. 

3.  Because  the  judgment  of  Waddle  against  Ligon, 
r^ularly  entered  up,  and  unsatisfied,  was  proof  conclusive 
that  Waddle  was  a  creditor  of  Ligon's. 

4.  Because  the  garnishee  in  attachment  can  take  no  ex- 
ceptions to  the  regularity  of  the  proceedings  in  attachmenti 
and  the  defendants  had  no  right  to  contest  Waddle's  reco- 
very against  Ligon. 

5.  Because  the  assignee  of  the  mortgage  was  not  bound 
to  make  his  demand  out  of  the  house  and  lot,  but  had  a 
right,  even  after  the  sheriff's  sale,  to  pursue  any  other  pro- 
perty which  belonged  to  Ligon,  the  mortgagor. 

6.'  Because  a  mortgage  may  be  released  by  a  mortgagee, 
without  destroying  the  debt  secured  by  the  mortgage. 

7.  Because  the  mere  bidding  off  lands  at  sheriff's  sale, 
vests  no  legal  right  in  the  purchaser,  until  titles  are  exe* 
cuted. 

8.  Because  the  decision  of  his  Honor,  in  ordering  the 
foOea  to  be  delivered  to  the  defendants,  was^  in  other  re- 
ipects,  contrary  to  law  and  evidence. 

Should  the  judgment  of  the  Circuit  Court,  awarding  the 
po^ea  to  the  defendants  in  this  case,  be  reversed,  the  de- 
fendants gave  notice  that  they  would  move  the  Court  of 
Appeals  for  a  new  trial,  upon  the  following  grounds. 

1.  Because  his  Honor,  the  presiding  Judge,  refused  to 
admit  in  evidence  the  record  in  the  case  of  Wm.  A.  Cure" 
ton  and  others  vs.  Robert  Cox  and  others,  attaching  credi- 
tors of  B.  Ligon,  which  was  an  issue  to  try  the  title  to  the 
same  negroes,  and  a  verdict  found  for  the  plaintiffs  in  that 
issue,  who  are  the  defendants  in  this. 
8 
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2.  Because  Edmund  Waddle,  the  plaintiff,  having  volun- 
tarily made  himself  a  creditor  of  B.  Ligon,  long  after,  and 
v^rith  a  full  knowledge  of,  the  purchase  of  the  negroes  by 
the  defendants,  there  could  be  no  fraud  as  to  him. 

3.  Because  there  was  not  sufficient  proof  of  fraud  to  au- 
thorize the  verdict  of  the  jury. 

Perry ^  for  the  plaintiff.  The  defendants  stand  convicted  of 
fraud.  The  jury  have  found  the  sale  of  the  slaves  fraudu- 
lent. They  still  belong  to  Ligon.  The  defendants  have  no 
right  to  them.     They  are  not  even  creditors  of  Ligon. 

The  defendants,  as  garnishees,  have  no  right  to  question  the 
regularity  of  the  proceedings  against  the  absent  debtor,  Ligon. 
See  Foster  vs.  Jones^  1  McCord,  116;  Chambers  and  Sadler 
vs.  McKee^  1  Hill,  229;  Kincaid  vs.  Neall,  3  McCord,  201; 
Camberjbrd  vs.  Holly  3  Id.  345 ;  McBryde  vs.  Fleyd^  2  Bail. 
209. 

The  judgment  in  this  case  is  conclusive,  until  reversed ;  8 
McCord,  346;  2  Dane's  Am.  Dig.  635;  Kemp^s  Lessee  vs. 
Kennedy^  5  Cranch^  173. 

N6  title  passes,  or  estate  vests,  by  the  merely  bidding  oK 
lands  at  sheriff's  sale.  This  was  all  that  Waddle  did.  The 
land  \^as  resold  by  the  sheriff  at  his  risk,  and  purchased,  by 
another.  See  Herbemont  vS»  Sharp,  2  McCord,  264 ;  Minter 
vs.  Dent^  2  Bail.  291. 

The  mortgagee  is  not  bound  to  look  to  the  mortgaged  pro- 
perty for  the  payment  of  his  debt,  but  may  sue  on  the  bond 
and  proceed  against  any  other  property  belonging  to  the  mort- 
gagor. Burnett  Vs.  Martin^  Doug.  Rep.  401 ;  Booth  vs.  Booths 
2  Atk.  343  ;  3  Johnson's  Ch.  Rep.  330  ;  Hughes  vs.  Edwards, 
9  Wheat,  489;  4  Kent,  174;    6  Johnson's  Ch.  Rep.  77. 

A  moHgage  is  not  the  debt^  but  the  mere  security  of  thd 
debt.  So  declared  by  the  Act  of  1791,  (5  Stat,  at  Large, 
169)  Wilson  Vs.  Troup^  3  Cowen>  195 ;  Hawkins  vs.  King", 
2  A.  K>  Marshall's  Rep.  109 ;  Barnes  vs,  Lee,  1  Bibb,  666 ; 
Drayton  vs.  Marshall,  Bice's  Eq.  Rep.  378 ;  Green  vs.  Hart, 
I  Johnson,  680;  4  Kent,  186. 

A  release  of  the  mortgage  does  not  extinguish  the  debt  se-. 
cured  by  the  mairtgage.  2  N-  Hampshire  Rep.  13 ;  6  Am.  Dig', 
!297;  Hampton  Vs.  Levjf,  1  McCord  Ch.  Rep.  116;  2  Galli- 
son^  162;  8  Ccmdensed  U.  S.  Rep.  657. 


Columbia^  Dbcbmber^  1843.  59 

SuUioan^  contra.  Waddle  waa  no  creditor  of  Ligon.  The 
morl^age  debt  was  extinguished  by  hi3  purchase.  Could  he 
haFC  foreclosed  against  the  persons  who  took  the  titles?  In 
matters  of  substance,  the  garnishee  may  cputest.  Cited  4  Kent, 
162;  Exparte  City  Sheriff,  1  McCord,  399. 

The  plaintiff  is  a  mere  volunteer. 

Ymingj  same  side.  The  purchaser  of  the  equity  of  redemp- 
tion made  himself  liable  for  the  debt,  Cited  2  Johnson's  Ch. 
125. 

Henry  J  argued  the  case   in  reply. 

Curia^  per  Butler,  J.  The  sale  from  Ligon  to  defend* 
ants,  was  valid  as  between  themselves,  and  must  be  regard- 
ed good  as  to  all  the  world,  except  the  unsatisfied  creditors 
of  Ligon.  It  becomes  important,  therefore,  to  inquire  whe- 
ther Waddle  occupies  such  a  position  as  to  entitle  him  to 
the  rights  either  of  an  attachment  or  judgment  creditor. 
To  approach  this  question,  we  must  have  refarwce  to  the 
state  of  things  that  existed  at  the  time  the  attachment 
issued.  It  is  as  much  oorapetent  for  the  defendants  to  in- 
quire into  the  validity  of  plaintiff's  demand,  as  it  is  for 
him  to  impugn  their  sale.  In  this  respect,  their  rights  are 
mntual ;  and  if  Waddle  had  no  legal  demand  against  Li- 
gon when  he  sued  out  his  attachment,  the  judgment  found- 
ed upon  it  will  afford  bin)  no  protection.  It  is  a  contest 
between  one  assuming  to  be  a  creditor,  and  a  purchaser 
for  valuable  consideration,  so  far  as  it  regards  the  vendor. 

All  that  was  sole)  at  sheriff's  sale,  was  Ligon's  equity 
of  redemption ;  and  that  sale  was  effected  by  judgment 
creditors  other  than  the  mortgagee ;  the  land  was  offered 
for  sale,  with  public  notice  of  a  subsistiog  mortgage^  to 
secure  the  payment  of  about  one  thousand  dollars.  All 
bidders  must  be  regarded  as  having  reference  to  their  legal 
liability  to  take  the  land  subject  to  the  debt ;  whether 
Waddle  is  to  be  rc^rded  as  the  purchaser,  or  as  a  bidder 
who  refused  to  comply  with  the  terms  of  sale,  or  as  one 
who  suffered  title  to  be  made  to  others  on  his  bid,  with  an 
obligation  on  his  part  to  discharge  the  lien  of  the  mort- 
gage, the  consequences  will  be  the  same. 

In  the  first  point  of  view,  he  could  not  get  a  perfect  title 
to  Ui9  land,  without  paying  the  mortgagee  the  amount  pf 
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his  debt.    In  the  second  case  supposed,  he  would  be 
obliged  to  suffer  the  land  to  be  resold  at  his  risk  and  loss; 
and  that  loss,  it  seems  to  be  admitted,  would  be  the  amount 
of  the  mortgage  debt.    Upon  a  resale,  with  an  understand- 
ing that  the  mortgage   was  to  be  paid  off  l)esides  the 
amount  of  the  sum  bid  for  the  land,  the  price  would  have 
been  ^141,  instead  of  $4,141.    And  in  the  third  case, 
the  obligation  to  discharge  that  mortgage,  did,  in  fact,  sub- 
ject Waddle  to  a  liability  to  pay  about  $1000.     It  seems 
he  paid  the  sum  to  the  mortgagee,  and  took  an  assignment 
of  the  note,  and  had  the  mortgage  marked  satisfied.    Was 
not  this  money  paid  in  extinguishment  of  a  demand  against 
Ligoo,  and  which  Waddle  was  under  a  legal  obligation  to 
pay  for  the  benefit  of  Ligon  1    It  is  said  that  he  and  Gau- 
ble  had  a  right  to  cancel  the  security,  and  leave  the  de- 
mand still  subsisting  against  the  mortgagor.     If  the  mort- 
gagor bad  been  present,  and  consented  to  the  arrangement 
for  his  own  benefit,  it  might,  perhaps,  have  been  effected. 
And  if  it  could  be  made  to  result  to  his  advantage,  the 
'  court  might  presume  his  assent.    But  where  this  must  be 
regarded  as  a  mere  device  to  relieve  Waddle,  and  will  cer- 
tainly operate  to  the  prejudice  of  the  absent  debtor,  by  de- 
priving him  of  $1000  towards  the  payment  of  his  debts, 
no  such  assent  should  be  presumed  ;  such  a  presumption 
would  not  comport  "Viith  the  legal  rights  of  the  parties,  or 
the  moral  justice  of  the  case.     When  Waddle  took  up  the 
note  and  bad  the  mortgage  marked  satisfied,  he  not  only 
extinguished  the  demand  of  the  mortgagee,  but  discharged 
himself  from  a  legal  liability  for  the  same  amount    The 
debt  and  mortgage  became  thereby  paid.     This  is  a  sim- 
pie,  and,  perhaps,  )satisfactory  view  of  the  case,  and  from 
which  it  would  follow  that  Waddie,  having  no  foundation 
for  his  attachment,  cannot  acquire  any  right  under  a  judg<> 
ment  referrible  to  it.     He  is  like  one  occupying  the  posi- 
tion of  a  purchaser  of  the  equity  of  redemption,  who  baa 
paid  off  tne  mortgage  debt,  and  has  the  evidence  and  sectH 
rity  of  the  debt  in  his  own  hands.    In  such  a  case,  as  is 
well  said  in  the  case  of  Tice  vs.  Annin,  2  J.  C.  R.  129, 
^'there  seems  to  be  no  other  alternative,  but  to  consider  the 
debt  as  extinguished  in  the  hands  of  the  purchaser.     He 
purchased  nothing  but  the  equity  of  redemption,  and,  of 
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course,  subject  to  the  mortage  debt,  and  bis  purchase  of 
that  debt  was  nothing  more  than  an  extinguishment  of  the 
incumbrance  on  his  own  land.''  The  result  would  be, 
that  the  purchaser  of  Ligon's  Hotel,  and  Waddle,  together, 
gave,  in  fact,  over  and  above  the  mortgage  debt,  $4141, 
with  an  additional  obligation  to  discharge  that  debt.  That 
must  be  the  consequence  in  all  such  cases,  or  the  purcha- 
ser must  hold  the  land  subject  to  the  mortgage. 

It  is  said,  however,  that  the  mortgagee  is  not  compelled 
to  resort  to  the  mortgaged  property  of  his  debtor,  but  may 
resort  to  any  other  property  for  the  satisfaction  of  his  debt. 
If  the  mortgagee,  in  such  a  case,  shall  elect  to  proceed 
against  his  original  debtor  at  law,  after  the  equity  of  re- 
demption in  the  mortgaged  premises  has  been  sold  under 
ji.  fas.  and  should  attempt  to  collect  his  debt  out  of  other 
property  of  the  mortgagor,  the  Court  of  Equity  would 
either  stay  such  proceeding,  or  compel  him,  upon  payment 
of  the  debtj  to  assign  over  his  debt  and  security  to  his 
debtor,  so  as  to  enable  the  debtor  to  indemnify  himself  out 
of  the  mortgaged  premises  in  the  possession  of  the  purcha- 
ser;  2  J.  C.  R.  128.  In  no  point  of  view,  therefore,  could 
the  purchaser  avoid  an  obligation  to  pay  the  mortgage  debt 
whilst  he  held  the  land.  He  might  avoid  this  obligation, 
perhaps,  by  giving  up  the  land.  That  is  a  point  not  in- 
volved in  this  case,  and,  of  course,  I  give  no  opinion  upon 
it.    Judgment  below  affirmed,  and  this  motion  dismissed. 

CNeall,  Evans,  Wardlaw,  and  Richardson,  JJ. 
concurred. 
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E.  Birchfield  and  others  t».  E.  Bonham. 

1.  The  description  of  a  tract  of  land  in  a  deed  ander  which  defendant  claim- 
ed was,  "a  tract  or  parcel  of  land  where  he  ( Wm.  BuUein)  now  lives,  contain- 
ing fifty  acres,  bounded  by  lands  belonging  to  Win,  Bonham  on  one  side, 
and  Fall  Branch  on  the  other."  The  tract  on  which  B  lived  was  known 
as  the  Clayton  grant,  and  supposed  to  contain  the  number  of  acres  mention- 
ed in  the  deed,  but  all  the  land  which  the  grantor  owned  lying  on  Fall 
Branch  had  been  conveyed  before  the  execution  of  the  deed  to  B,  leaving 
Bonham*s  land  as  the  only  boundary  for  the  latter  deed. 

2.  Held  that  the  limits  of  the  tract  on  which  B  lived  might  be  ascertain- 
ed by  parol  evidence,  and  that  if  the  jury  were  satisfied  that  the  land  refer- 
red to  in  the  deed  was  the  Clayton  grant,  the  verdict  was  conclusive. 

3.  Where  a  deed  was  searched  for  in  the  clerk's  office  and  not  found, 
which  defendant  proposed  to  pfier  in  evidence,  and  one  of  the  plaintiffs,  not 
entitled  to  the  possession  of  it,  said  that  he  had  taken  it  out  of  the  clerk's 
ofiice,  an  office  copy  was  properly  admitted 

Be/ore  O'Neall,  J.  Spartanburg^  Spring  Term^  1843. 

This  was  an  action  of  trespass  to  try  titles  to  a  small 
piece  of  land,  about  50  acres,  part  of  a  larger  tract,  which 

nad  once  been  the  property  of Birchfield,  the  father  of 

the  plaintiffs.  The  description  in  the  deed  executed  by 
Birchfield  to  Bullein,  under  whom  the  defendant  claims,  is 
fifty  acres  of  laud  on  Fall  Branch,  and  adjoining  Bonham's 
land.  The  grantee  BuUein  was  living  on  the  land  in  dis- 
pute called  the  Clayton  land :  it  was  the  intention  of  Birch- 
held  to  give  him  50  acres,  where  he  lived.  BuUein  told 
one  of  the  witnesses  that  his  line  ran  on  his  fence,  N.  of 
bis  bouse,  about  150  yards.  The  witness  Hunt,  who 
drew  this  deed,  proved  that  on  the  same  day,  and  before 
it  was  executed,  he  drew  a  deed  and  witnessed  its  execu- 
tion from  Birchfield  to  a  woman  of  the  name  of- , 

which  covered  all  the  land  on  which  the  plaintiffs  insisted 
the  defendant's  deed  should  be  located. — The  grantee  had 
left  the  State,  the  deed  was  searched  for  in  the  Clerk's 
office,  where  it  had  been  placed  to  be  recordeed,  and  it 
could  not  be  found.  On  tnis  proof  coming  out,  one  of  the 
plaintiffs,  who  was  not  entitled  to  the  possession  of  the 
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deed,  said  he  had  taken  it  out  of  the  Clerk's  office.  On 
this  proof  I  admitted  the  office  copy,  which  shewed  very 
clearly  that  Birchfield,  had  coqveyed  previously  all  the 
land  which  he  owned  lying  on  Fall  Branch.  The  only 
boundary  left  for  the  defendant's  deed  was  on  Bonham's 
land,  which  constituted  the  entire  eastern  boundary  of  the 
Clayton  land. 

The  case  was  submitted  to  the  jury,  who  did  the  best 
they  could,  on  such  a  blind  question  of  location,  by  finding 
for  the  defendant. 

The  plaintifls  appealed,  on  the  following  grounds. 

1st.  Because  the  deed  under  which  the  defendant  claims 
calls  for  the  Fall  Branch  on  one  side,,  and  Bonham's  land 
on  the  other,  no  other  boundaries  being  called  for,  yet  the 
location  established  by  the  verdict  missed  the  Fall  Branch 
near  a  quarter  of  a  mile,  and  locates  it  on  Motley's  Creek. 

2nd.  Because  the  deed  of  defendant  calls  for  Jifty  acres, 
and  if  the  defendant  is  allowed  that  quantity  of  land  as 
he  claims  it,  he  would  still  be  a  trespasser. 

3d.  Because  Bullein,  under  whom  the  defendant  claims, 
pointed  out  his  boundary  so  as  to  run  to  the  Fall  Branch, 
to  get  his  fifty  acres,  which  was  conclusive  of  the  defend- 
ant's claim  to  the  land  in  dispute. 

4th.  Because  his  Honor  the  presiding  Judge  erred  in 
allowing  the  defendant  to  give  in  evidence  a  copy  deed, 
without  either  searching  where  it  would  likely  be  found, 
or  giving  the  plaintiffs  notice  to  produce  it. 

5th.  Because  the  verdict  wsts  against  law  and  evidence. 

Hmry,  for  the  motion.     Lisitner,  contra,  cited  1  M'Cord,  232. 

Ckaria,  per  Butlbr,  J.  It  would  seem  that  the  plain- 
tiffs's  right  to  recover  the  land  in  this  case  depends  alto- 
gether upon  the  question  whether  the  location  of  defend- 
ant's land  can  be  maintained  under  the  description  of  the 
deed  to  William  Bullein. 

The  description  in  that  deed  is  as  follows,  ''a  tract  or 
parcel  of  land  where  he  ( Wm.  Bullein,)  now  lives,  contain- 
ing 50  ftcresi  bounded  by  lands  belonging  to  Wm.  Bonbam 
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on  one  side,  and  Fall  Branch  on  the  other."  It  is  certain 
from  this  description  that  the  land  must  be  that  whereon 
BuUein  lived  at  the  time.  Particular  boundaries  are  re* 
ferred  to,  rather  as  a  general  description,  than  as  fixed  and 
uncontrolable  limits.  For  in  going  to  these  boundaries 
more  than  the  tract  whereon  BuUein  lived,  which  was  in- 
tended to  have  been  conveyed,  might  have  been  embraced. 

The  tract  spoken  of  in  the  deed  may  have  been  erroni- 
ously  described,  by  assigning  to  it  conjectural  boundaries, 
and  such,  in  one  particular  at  least,  seems  to  be  the  case ; 
for  it  is  certain  the  land  located  for  the  defendant  did  not 
extend  to  Fall  Branch.  And  it  is  probable  that  the  deed 
would  not  have  operated  as  a  conveyance  of  any  land  to 
Bullein,  if  it  had  been  located  on  Fall  Branch.  What  were, 
therefore,  the  true  limits  of  the  tract  whereon  he  levied, 
depended  on  evidence.  Had  that  tract  any  particular  name? 
if  so,  it  indicated  its  identity.  As  when  the  Home  tract, 
the  Upper  tract,  or  the  Lower  tract,  are  spoken  of.  The 
limits  of  these  must  be  ascertained  by  parol  evidence, 
otherwise  such  deeds  would  be  ambiguous  and  inopera- 
tive. The  tract  where  BuUin  lived  was  on  the  Clayton 
grant,  supposed  to  contain  50  acres.  That  grant  may  have 
called  for  boundaries  to  which  it  could  not  extend,  or 
which  did  not  correspond  with  its  actual  lines;  and  so  it 
may  have  contained  more  or  less  acres  than  it  called  for  ; 
where  it  should  be  located,  would,  in  many  cases,  depend 
on  extraneous  circumstances  and  explanations  not  afforded 
by  the  paper  itself.  One  oak  tree  might  have  been  called 
for,  when  another  was  meant,  or  one  of  entirely  a  diffef- 
ent  description.  So  in  the  case  under  consideration.  If 
the  jury  were  satisfied  from  the  evidence  before  them,  that 
the  tract  actually  referred  to  in  the  deed  was  the  Clayton 
grant,  they  were  authorized  to  locate  it  as  they  have  done, 
and,  in  so  doing,  we  do  not  perceive  that  they  have  violated 
any  rule  of  law. 

We  think  the  circuit  judge  acted  properly  in  allowing 
an  office  copy  of  the  deed,  referred  to  in  the  4th  ground  of 
appeal,  to  be  given  in  evidence. 

It  would  not  do  to  allow  a  plaintiff  to  gain  any  advan- 
tage, or  subject  a  defendant  to  any  prejudicei  by  a  dedar- 
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ation  of  his  own  made  during  the  trial.  And  the  declartion 
made  by  one  of  the  plaintiffs,  was  by  a  party  interested, 
under  circumstances  well  calculated  to  surprise  the  de- 
fendant    Motion  refused. 

O'Neall,    Evans,    Wardlaw,   and    Richardson,    JJ. 
concurred. 


C  P.  Stribling  ads.  Martin  &  Walker. 

1.  A  defendant  being  arrested  under  a  ca.  so.  filed  a  schedule,  and  at  the 
expiration  of  the  rule,  demanded  his  discharge,  which  was  opposed  by  the 
plaintiff  on  the  ground,  that  certain  efiects  embraced  in  it,  and  stated  to  be  in 
another  State,  should  be  delivered  previous  to  his  discharge ;  but  the  Com- 
missioner of  Special  Bail  being  of  opinion  that  the  prisoner  had  assigned 
and  sarrendered  to  plaintiffs  as  &r  as  was  in  his  power,  the  effects  of  his 
schedule,  and  there  was  no  proof  that  the  property  in  question  had  been  re- 
moved with  a  fraudulent  intent,  made  an  order  directing  his  discharge. 
Motion  to  reverse  the  order  refused. 

2.  There  is  no  statute  giving  to  this  Court  appellate  jurisdiction  from  the 
decision  of  the  Commissioner  of  Special  Bail,  except  in  certain  cases,  in 
which  a  jury  has  been  impannelled  and  verdicts  rendered,  to  which  its  ju* 
lisdidion  is  expressly  extended  by  the  Act  of  1833,  (6  Stat  491.) 

3.  Appeals  from  inferior  tribunals  do  not  follow  of  course ;  although  re- 
lief may  be  found  in  the  supervisory  powers  of  a  Circuit  Court  Vide  Ca/r- 
MMdvs,  Wall^  1  Bailey,  209. 

This  was  an  application  made  before  a  Commissioner  of 
Special  Bail,  for  Union  district,  for  a  discbarge  under  tbe 
Prison  Bounds  Act. 

In  this  case  tbe  defendant  was  delivered  up  by  bis  bail 
to  the  sheriff,  after  judgment  was  obtained,  but  before  an 
execution  was  issued,  filed  bis  schedule  with  bis  petition, 
9 
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claiming  the  benefit  of  the  Prison  Bounds  Act.  The  usu- 
al notice  was  given,  at  the  expiration  of  which,  he  demand- 
ed his  discharge,  which  was  opposed  by  plaintiff's  attor- 
ney, vvho  had  put  him  upon  his  oath,  and  nothing  appear- 
ing from  the  admissions  of  the  defendant  to  exclude  him 
from  his  discharge,  the  commissioner  ordered  him  to  be 
discharged,  having  assigned  the  contents  of  his  schedule, 
and  delivered  the  same,  so  far  as  it  was  in  his  power,  to 
the  plaintiffs,  upon  which  the  plaintiffs  issued  a  ca.  sa,  and 
had  the  defendant  re-arrested.  He  filed  the  same  schedule, 
and  at  the  expiration  of  the  rule  demanded  his  discharge, 
which  was  opposed  by  the  plaintiffs  upon  the  ground  that 
he  had  not  delivered  the  contents  of  his  schedule  fully,  as 
there  was  certain  property,  which  the  defendant  had  filed 
as  being  in  Mississippi,  and  the  plaintiffs  contended  that  the 
defendant  should  deliver  it  before  he  be  discharged.  It 
seems  to  be  a  matter  left  to  the  discretion  of  the  commis- 
sioner, how  far  it  is  in  the  power  of  a  prisoner  applying  for 
a  discbarge  under  the  Prison  Bounds  Act,  to  deliver  his 
property,  and  as  the  defendant  was  confined  to  the  limits 
of  the  district,  the  commissioner  thought  he  could  not  re- 
quire him  to  deliver  the  property  which  he  had  filed  in  his 
schedule  as  being  in  the  State  of  Missisf^ippi,  unless  there 
bad  been  some  evidence  of  the  defendant's  having  removed 
it  with  a  fraudulent  intention — of  this  there  was  no  evi- 
dence ;  the  only  ground  taken  by  the  plaintiffs  was,  that  the 
defendant  had  not  delivered  the  said  effects.  It  is  very 
true  that  this  action  was  pending  at  the  time  he  removed  the 
property  ;  but  at  the  October  term,  of  1842,  there  had  been 
a  verdict  rendered  in  favor  of  the  defendant.  In  a  very 
short  time  after  this  he  removed,  taking  one  note  with 
him  of  the  amount  of  $68,  on  a  man  who  it  seems  had  run 
away.  Under  the  above  circumstances,  the  commissioner 
ordered  the  defendant  to  be  discharged,  he  having  previ- 
ously assigned  and  surrendered,  so  far  as  he  thought  it  in 
his  power,  the  effects  of  his  schedule  to  these  plaintiffs. 

From  which  order  the  plaintiffs  appealed,  and  moved  for 
a  new  trial,  upon  the  following  ground : 

Because  the  property  embraced  in  the  schedule  which 
has  been  removed  to  Mississippi,  since  the  commencement 
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of  this  action,  should  have  been  delivered  previous  to  his 
being  discharged,  a  part  of  which  consists  of  notes  and  ac- 
counts. 

DawkinSj  for  the  motion,  cited  3  Hill,  294. 

HemdoHj  contra,  contended  that  under  the  Act  of  1833,  the 
Comniissioner  of  Special  Bail  had  the  discretion  which  he  had 
exercised  m  this  case. 

Who  is  to  determine,  under  the  last  section  of  this  Act,  wheth- 
er, siace  the  party's  arrest,  it  has  beeu  in  his  power  to  deliver 
the  property  contained  in  his  schedule  ? 

This  case  was  not  before  a  jury.  No  appeal  is  given  under 
the  last  section  of  the  Act,  and  otherwise,  none  lies  from  a  court 
of  this  kind. 

Caria^  per  Richardson,  J.  The  appellant  is  met  in  /i- 
fmnCj  by  the  question,  why  does  he  appeal  to  this  court'? 

The  constitutional  jurisdiction  of  this  court,  is  confined 
to  motions  for  new  trials,  motions  in  arrest  of  judgment, 
and  such  points  of  law,  as  have  been  decided  by  a  cir- 
cuit Judge's  jurisdiction  in  any  other  case,  must  have  been 
first  conferred  by  legislative  Act;  as,  for  instance,  in  cases 
decided  by  the  Inferior  City  Court  of  Charleston,  from  cer- 
tain decisions  of  a  Judge,  in  vacation,  <&c.  But  the  appeals 
in  all  these  and  many  such  cases,  are  conferred  by  statutes ; 
and  appeals  from  inferior  tribunals  do  not  follow  of  course. 
Although  relief  may  be  found  in  the  supervising  powers 
of  a  Circuit  Court.  See  the  case  of  Caimand  vs.  Wall,  1 
Bailey,  209. 

It  is,  therefore,  enough  to  say,  that  there  is  no  statute 
giving  to  this  court  appellate  jurisdiction,  from  the  decision 
of  the  Commissioner  of  Special  Bail.  But  in  certain  cases, 
in  which  a  jury  has  been  impannelied,  and  verdicts  ren- 
dered, and  to  which  the  jurisdiction  of  this  court  is  ex- 
pressly extended  by  the  Act  of  1833.  But  we  cannot  ex- 
tend its  provisions  by  implication.  The  motion  is  there- 
/ore  dismissed. 

O'Neall,  Evans,  Butler  and  Wardlaw,  JJ.  concurred. 
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John  Bauskett,  Ihistee^  ads.  John  Jones. 

1.  Defendant  sold  to  plaintiff  a  tract  of  land,  in  gross,  for  a  round  sum, 
described  as  containing  1328  acres,  more  or  less,  contained  within  lines 
whose  course,  distance  and  termini  or  comers,  were  given  severally,  and 
bounded  by  Savannah  River,  and  certain  lands,  for  all  which,  reference  was 
made  to  a  plat  annexed.  Upon  a  re-«urvey,  some  of  the  lines  were  found 
to  be  shorter  than  their  distance  set  down  in  the  deed  and  plat,  the  quantity, 
from  this  cause,  or  from  an  inaccurate  delineation  of  the  river  by  the  sur- 
veyor who  made  the  plat  annexed  to  the  deed,  being  less  than  1328  acres. 

2.  In  an  action  of  covenant  on  the  usual  general  warranty  of  the  premises^ 
it  was  contended  that  although  the  number  of  acres  mentioned  were  bat 
part  of  the  description,  not  itself  sufficient  to  raise  a  warranty  of  quantity,  or 
to  control  what  without  it  was  certain,  yet  as  the  lines  specified  wouJd,  if  run 
from  the  beginning  corner,  according  to  the  courses  and  distances  given, 
enclose  the  quantity  mentioned,  and  so  include  fragments  outside  of  the  ac- 
tual line^  of  the  tract  as  enjoyed,  that,  therefore,  to  the  extent  of  the  defi- 
ciency thus  made,  there  was  a  breach  of  the  warranty.  Held  to  be  still  a 
question  of  description,  and  that  plaintiff  was  not  entitled  to  recover. 

3.  Where  nothing  besides  course  and  distance  are  given,  they  fix  the  lines. 
But  where  the  termini  of  the  lines  ascertained  by  natural  or  artificial  marks 
are  given,  the  course  and  distance  are  controlled,  and  lines  ascertained  by- 
known  boundaries,  or  other  descriptive  circumstances,  are  preferred  to  those 
which  can  be  found  only  by  the  compass  and  chain, 

4.  On  a  mere  question  of  construction,  it  cannot  be  said  that  a  line  found  is 
not  the  line  described,  because  the  course  or  distance  varies,  when  the  mark^- 
ed  trees,  the  roads,  the  river,  the  boundaries  or  other  characteristic,  x^ore 
certain  than  course  and  distance  establish  it 

5.  Cases  as  to  warranty  collected  and  considered  as  to  the  particulars  in 
which  they  differ  from  this  case. 

Be/ore  Evans,  J.  at  Edgefield,  FaU  Term,  ^843. 

The  defendant,  under  an  order  of  the  Court  of  Equity, 
sold  a  tract  of  land  to  the  plaintiff.  The  land  was  offered 
at  public  sale,  but  withdrawn  for  want  of  bidders.  After-* 
wards,  a  private  sale  was  effected  to  the  plaintiff,  Jones,  at 
the  gross  sum  of  $13,000.  The  defendant  was  the  trustee 
of  Mrs.  Wightman,  to  whom  the  land  belonged.  At  the 
time  of  the  sale,  a  plat  of  the  land,  made  by  one  Buckhalt^ 
er,  was  exhibited.    This  contained  1374  acres,  but  there 
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were  some  parts  not  included  in  the  sale.  These  were 
taken  off,  and  a  new  plat  made  of  what  was  sold  to  Jones. 
The  quantity  taken  off  was  estimated  at  46  acres,  and  the 
quantity  setdown  as  within  the  land  sold  was  1328.  The 
deed  described  the  land  as  containing  1328,  more  or  less, 
and  bounded  by  certain  lines,  whose  course  and  disiauces 
were  particularly  set  down.  The  plat  was  annexed  to  the 
deed,  and  referred  to  as  part  of  the  description  of  the  land. 
Upon  resurvey,  the  land  was  found  to  contain  less,  by  about 
100  acres,  than  the  quantity  called  for.  The  deficiency, 
the  surveyors  thought,  arose  from  the  fact,  that  the  dis- 
tances set  down  in  the  plat,  and  the  description  in  the  deed, 
were  found  to  be  less  than  represented;  by  reason  where- 
of, there  was  a  less  area  within  the  actual  lines  than  as 
represented  on  the  plat.  If  the  lines  had  been  correctly 
represented  on  the  plat,  it  would  be  no  breach  of  the  cove- 
nant, that  the  area  was  less  than  the  number  of  acres  call- 
ed for,  but  as  this  was  not  the  case,  and  in  consequence 
thereof,  there  was  a  deficiency  in  the  number  of  acres,  the 
presiding  Judge  thought,  and  so  charged  the  jury,  that  the 
plaintiff  was  entitled  to  recover,  to  the  extent  of  the  defi- 
ciency. What  that  was,  was  not  so  clear.  Mr.  White,  who 
seemed  to  be  an  accurate  surveyor,  made  the  deficiency  98 
acres.  Jones,  who  measured  White's  plat  by  triangles, 
made  it  14  acres  less.  Branson  made  ttie  loss  128  acres 
by  triangular  measurement.  The  jury  found  for  the 
plaintiff. 

The  deed  was  made  by  the  defendant,  as  trastee  of  Mrs. 
Wightman,  and  he  was  sued  as  such. 

The  defendant  gave  notice,  that  he  would  move  in  the 
Court  of  Appeals  for  a  new  trial : 

1.  Because  the  deed  of  conveyance  contained  no  war- 
ranty of  the  number  of  acres. 

2.  Because  the  defendant  cannot  be  made  liable,  under 
the  circumstances,  as  a  trustee  in  this  court. 

3.  Because  there  was  no  satisfactory  proof  of  the  extent 
of  the  deficiency  in  the  contents  of  the  land,  or  that  defend- 
ant was  deceived  or  defeated  in  the  object  of  his  purchase. 

Curia,  per  Wardlaw,  J.  This  is  an  action  of  covenant 
on  the  usual  general  warranty  of  the  premises.    The  de- 
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Wardlaw,  for  the  motion.      Chriffiin  <^  Burty  contra. 

scription  is  of  a  tract  of  land,  sold  in  gross  for  a  round  sum, 
containing  1328  acres,  more  or  less,  contained  within  lines 
whose  course,  distance  and  termini  or  comers^  are  given  se- 
verally, and  bounded  by  Savannah  River  and  certain 
lands,  for  all  which,  reference  is  made  to  a  plat  annexed. 
Some  of  the  lines  upon  re-survey,  have  been  found  shorter 
than  their  distance  set  down  in  the  deed  and  plat,  and  the 
quantity  from  that  cause,  (or  more  probably  from  an  inac- 
curate delineation  of  the  river,  by  the  surveyor  who  made 
the  plat  annexed  to  the  deed,)  has  been  found  to  be  128, 
98  or  84  acres,  according  to  the  various  calculations  which 
have  been  made,  less  than  1328.  Assuming,  however, 
that  by  the  verdict  it  is  established  that  there  is  a  quanti- 
ty 90  acres  short  of  that  mentioned  in  the  deed,  and  that 
the  deficiency  has  resulted  from  the  lines,  after  measure- 
ment, having  been  found  shorter  than  they  are  represented 
in  the  deed  and  plat  annexed,  as  there  is  no  special  war- 
ranty of  quantity,  the  question  is,  whether  the  deed  war- 
ranting the  premises  by  its  descripton,  covers  more  than  has 
been  enjoyed  under  it. 

This  case  differs  from  Gray  vs.  Hand^inson,  1  Bay,  278  ; 
Sumter  vs.  Welch,  2  Bay,  558 ;  Tunno  vs.  Mud,  1  McC, 
121 ;  Barksdale  vs.  Toomer,  Harper  290 ;  Commissioner  vs. 
Thompson,  4  McC.  434 ;  Crawford  vs.  Crauford,  1  Bail. 
128  ;  Barkky  vs.  Barkley,  Harp.  441,  and  Means  vs.  Btick- 
eU^  2  Hill,  267,  in  this,  that  here  the  deficiency  is  alleged 
by  the  plaintiff,  and  in  all  of  those  cases  it  was  set  up  as 
matter  of  defence.  This  is  not  mentioned  to  shew  tliat 
such  deficiency  presents  an  instance  in  which  a  defendant 
may  resist  payment  upon  principles  which  would  not  sus- 
tain an  action  to  recover  back  the  money  if  paid,  but  to  sug- 
gest that  the  purchaser  in  such  cases  has  an  advantage  in 
being  defendant  rather  than  plaintiff,  inasmuch  as  he  can, 
as  defendant,  avail  himself  of  either  the  warranty  or  mis- 
representation of  the  vendor,  in  like  manner,  as  if  in  a 
cross  action  he  had  joined  counts  in  covenant^  assumpsit 
and  case,  whilst  as  plaintiff,  he  is  confined  to  the  particu- 
lar allegation  made  according  to  the  form  of  his  action,  and 
in  covenant  is  held  to  the  terms  of  the  deed. 
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The  case  of  Crawford  and  Crawford,  was  decided  upon 
circuit  by  the  peculiar  terms  of  the  warranty,  and  the  de* 
cision,  upon  appeal,  was  sustained  upon  that  ground,  and 
strengtbed  by  a  suggestion  of  misrepresentation. 

The  case  of  Barksdale  and  Toomer,  shews  that  Tunno 
and  Fiud  was  decided  upon  the  ground  of  misrepresentation, 
by  fraud  or  mistake,  and  settles  that  in  construing  a  war- 
ranty, we  must  look  to  the  whole  description  and  allow 
that  part  which  is  most  certain  to  prevail,  and  that  where, 
by  named  boundaries  or  other  distinguishing  characteris- 
tics, a  tract  of  land,  as  a  whole,  is  described,  the  mention 
of  an  inaccurate  quantity  shall  not  control  what  without  it 
was  certain,  or  be  considered  of  itself  as  any  warranty  of 
quantity.  In  that  case,  however,  there  was  neither  plat 
annexed,  nor  lines  of  specified  course  and  distance  men- 
tionftd  in  the  deed,  and  these  might  there  have  produced  a 
different  result  in  reference  to  the  question  of  misrepresen- 
tation. 

Here  these  particulars  enter  into  the  description,  and  it 
is  contended  that  although  the  number  of  acres  mentioned, 
be  but  part  o(  the  description,  not  itself  sufficient  to  raise  a 
warranty  of  quantity,  or  to  control  what  without  it  is  cer- 
tain, yet  as  the  lines  specified  would,  if  run  from  the  be- 
ginning corner,  according  to  the  courses  and  distances 
given,  enclose  the  quantity  mentioned,  and  so  include  frag- 
ments outside  of  the  actual  lines  of  the  tract  as  enjoyed,  in 
the  whole  amounting  to  the  deficiency  of  90  acres,  there  is, 
therefore,  to  that  extent,  a  breach  of  the  warranty.  It  is 
still  a  question  of  description.  The  allegation  is,  in  effect, 
that  these  fragments  have  been  conveyed  and  not  enjoyed. 

If  these  fragments  were  conveyed  and  warranted  by  the 
deed,  then  by  the  saifle  construction  they  would  have  been 
covered  by  a  grant  from  the  State,  with  like  description ; 
or  in  a  mere  question  of  location  between  the  purchaser 
and  adjoining  land  owners,  they  would  have  been  adjudg- 
ed to  the  purchaser. 

Where  nothing  besides  course  and  distance  are  given, 
they  fix  the  lines.  A  grant  or  conveyance  of  a  square, 
commencing  at  a  given  point,  and  running  thence  upon  a 
given  course,  so  that  each  side  should  be  80  chains  long, 
would,  in  the  absence  of  all  other  description,  be  a  convey- 
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ance  of  640  acres ;  and,  that,  even  if  the  quantity  should, 
by  miscalculation,  be  called  600  or  700  acres,  and  any  di- 
minution of  the  quantity,  either  by  the  variation  of  any  an- 
gle from  a  right  angle,  or  the  short  coming  of  any  lines, 
would  be  a  departure  from  the  description. 

But  where  the  termini  of  the  lines  ascertained  by  natu- 
ral or  artificial  marks  are  given,  the  course  and  distance 
are  controlled ;  and  lines  ascertained  by  known  boundaries, 
or  other  descriptive  circumstances,  are  preferred  to  those 
,  which  can  be  found  only  by  the  compass  and  chain,  it 
cannot  be  said,  in  reference  to  a  mere  question  of  construc- 
tion, that  a  line  found,  is  not  the  line  described,  because 
the  course  or  distance  varies,  when  the  marked  trees,  the 
roads,  the  river,  the  boundaries,  or  other  characteristic, 
more  certain  than  course  and  distance  establish  it 

This  rule  is  of  every  days  application  in  questions  of  lo- 
cation, and  it  would  be  mischievous  to  disregard  it  in  re- 
ference to  descriptions  as  applicable  to  warranties.  When  the 
quantity  is  a  material  consideration  in  a  purchase  of  a  tract 
in  gross,  the  purchaser  will  either  have  it  expressly  war- 
ranted, or  take  care  that  a  surveyor  be  employed,  upon 
whose  skill  and  integrity  he  can  rely.  A  description  by 
plat,  is  so  much  more  easy  and  certain  than  any  other 
which  can  be  employed,  that  its  use  should  not  be  dis- 
couraged. It  would  then  be  unwise  to  compel  the  vendor, 
without  his  agreement,  to  insure  the  skill  of  the  surveyor, 
and  the  accuracy  of  the  instruments  used  against  subse- 
quent discoveries  which  may  shew  a  deficiency  of  the 
quantity  represented  by  a  plat;  and  unfair,  if  he  can  gain 
nothing  from  discoveries  which  may  shew  an  increase. 

It  is  unnecessary  to   consider  the  second  ground  of 
appeal. 

A  new  trial  is  ordered, 

Richardson,  O'Neall,  Evans  and  Butler,  JJ.  con- 
curred. 
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Cambyses  Hunter  vs.  W.  G,  Andreics. 
C.  B.  Brofwn  vs.  27tc  same. 

1.  A  rerdict  having  been  obtained  against  an  absent  debtor,  in  assumpsit, 
by  foreign  attachment,  a  motion  was  made  for  leave  to  enter  up  judgment, 
and  have  execi.tion  against  the  garnishee,  who  had  failed  to  make  any  re- 
turn. It  was  resisted  upon  an  affidavit,  submitted  by  the  garnishee,  and 
also  by  the  sherifi^  by  which  it  appeared  that  when  the  attachments  were 
lodged,  a  negro  woman  was  the  only  property  in  possession  of  the  garni- 
shee, that  had  belonged  to  the  absent  debtor ;  that  this  property  was  sub- 
ject to  the  lien  of  executions  against  him,  and  was  levied  on  and  sold  by 
the  sherifi*,  and  that  both  the  sheriflfand  the  garnishee  understood  that  by 
an  arrangement  between  the  latter  and  the  creditors,  he  was  not  to  be  fur- 
ther troubled  after  giving  up  the  negro.  By  the  sheriff's  return,  it  appeared 
that  a  copy  had  been  delivered  to  the  garnishee  by  a  deputy,  which  not 
having  been  sworn  to  by  him,  was  sworn  to  by  the  sherifi)  at  the  triaL 
The  garnishee  swore  that  he  did  not  remember  ever  having  received  a  copy 
writ     The  writ  in  attachment  was  returnable  to  October  term,  1841. 

2.  Motion  refused  by  the  presiding  Judge,  and  leave  granted  the  garni- 
shee to  make  a  return  nunc  pro  tunc ;  and  held,  under  the  circumstances, 
that  the  discretion  of  the  Circuit  Court  was  properly  exercised. 

3.  The  case  of  Green  vs.  McDonnell^  1  Bailey,  304,  cited  and  approved. 

Before  Wardlaw,  J.  Fall  Term,  1843. 

These  were  actions  of  Assumpsit  by  Foreign  Attach- 
ment. 

In  each  of  these  cases,  the  writ  was  returnable  to  Octo- 
ber term,  1841.  The  sheriff's  return  stated  that,  by  a  deputy, 
a  copy  had  been  delivered  to  John  Mace,  a  garnishee, 
which  return  had  never  been  sworn  to  by  the  deputy,  but 
at  this  trial  was  sworn  to  by  the  sheriff.  Verdict  having 
been  obtained  against  the  absent  debtor,  a  motion  was  made 
by  the  plaintiff's  attorney  for  leave  to  enter  judgment  and 
have  execution  against  John  Mace,  as  garnishee.  This  was 
resisted  by  Mace,  and  his  affidavit  and  the  affidavit  of  the 
sheriff*  produced,  from  which  it  appeared  that  at  the  lodg- 
ment of  the  attachments,  a  negro  woman  that  had  belong- 
ed to  the  absent  debtor,  and  was  subject  to  the  lien  of  exe- 
eutioas  against  him,  was  in  possession  of  Mace,  and  was 
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levied  on  and  sold  by  the  sheriff;  that  nothing  else  belong- 
ing to  the  absent  debtor  was,  or  was  suspected  to  be,  in 
the  hands  of  Mace;  and  that  by  the  understanding  which 
the  sheriff  and  Mace  had  of  the  arrangements  made  be- 
tween Mace  and  the  creditors,  Mace  was  not  to  be  further 
troubled  after  giving  up  the  negro.  Mace  also  swore  that 
he  had  no  remembrance  of  ever  having  received  a  copy 
writ 

Upon  these  affidavits,  the  presiding  Judge  refused  the 
motion  of  the  plaintiff's  attorney,  and  granted  leave  for 
Mace  to  make  a  return  nmicpw  tunc. 

The  plaintiffs  gave  notice  that  they  would  move  the 
Court  of  Appeals  to  set  aside  the  order  allowing  the  gar- 
nishee, John  Mace,  to  make  his  return,  and  for  leave  to  en- 
ter up  judgment  against  the  said  garnishee  by  default,  on 
the  following  grounds : 

1.  Because  the  defendant  had  no  right,  after  four  terms 
of  the  court  to  which  the  writ  was  returnable,  to  make  his 
return. 

2.  Because  the  cause  shewn  was  not  sufficient  to  allow 
the  garnishee  to  make  his  return,  when  the  plaintiffs  claim- 
ed judgment  against  him. 

Bailey  ^  Harllee^  for  the  motion.     ,  contra. 

Owrta,  per  Wardlaw,  J.     This  court  is  satisfied  with 
the  view  taken  by  Judge  Colcock,  in  the  case  of  Green  vs. 
McDonnell^  1  Bail.  304,  of  the  obligation  imposed  by  the 
Attachment  Act,  upon  the  garnishee  to  make  his  return, 
and  of  the  discretion  of  the  court,  upon  strong  circumstan- 
ces shewn  by  him,  to  excuse  his  neglect  of  complying,  lite- 
rally, with  the  requisitions  of  the  Act.     The  circumstan- 
ces shewn  by  the  garnishee.   Mace,   in  these  cases,  are 
strong ;  and  after  the  security  into  which  he  was  beguiled 
when  he  gave  up  the  only  property  of  the  absent  debtor, 
ever  alleged  to  be  in  his  hands,  to  subject  him  to  the  se- 
vere penalty  of  paying  the  whole  debt  recovered  against 
the  absent  debtor,  because  he  neglected  to  make  the  re- 
turn of  nothing  in  his  hands,  would  be  injustice  and  op-, 
pression.    The  disc;retion  of  the  circuit  court,  has  beeix 
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properly  exercised,  and  this  court  percei^s  no  reason  for 
interference.     The  motions  are  disniisse(y 

Richardson,  O'Neall,  Evans   and  Butler,  JJ.  con- 
curred. 
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L  Where  matter  of  defence  is  something  distinct  from  a  contradiction  of 
the  case  first  proved  by  the  plaintiff,  the  plaintiff's  reply  must  be  confined 
to  this  matter,  and  not  be  extended  to  a  confirmation  of  the  case  he  has 
made,  much  less  to  the  making  of  a  new  case.  But  when  the  defence  is 
wholly  or  in  part  made  by  an  attempt  to  disprove  what  the  plaintiff  has  en- 
deavored to  establish,  if  the  evidence  in  reply  meets  the  matters  ofiered  in 
defence,  or  any  of  them,  it  is  not  under  our  practice  objectionable,  because  it 
also  furnishes,  incidentally,  cumulative  proof  of  what  the  plaintiff  first  un- 
dertook to  prove. 

2.  Where,  in  an  action  of  trover,  the  plaintiff  first  undertook  to  prove  a 
gift  of  the  property  in  dispute,  by  the  declarations  of  the  donor,  and  by  proof 
of  other  circumstances  from  which  the  giA  was  to  be  presumed,  and  the 
defendant  endeavored  to  resist  this,  by  proof  of  the  plaintiff's  declarations, 
and  of  other  declarations  of  the  donor,  shewing  either  that  there  had  been 
no  gift  made,  or  that  there  had  been  subsequent  adverse  possession,  the 
plaintiff,  in  reply,  was  permitted  to  offer  declarations  of  the  donor,  that  he 
had  given  prior  to  any  before  shewn,  which  he  insisted  seemed  to  shew  a 
long  cherished  purpose  to  give,  and  thus  to  remove  the  inferences  which 
might  have  resulted  from  the  equivocal  declarations  of  the  donor,  which  the 
defendant  had  proved. 

3.  The  testimimy  thus  offered  in  reply  by  plaintiff,  held  admissible. 

4.  Evidence  in  reply  considered,  and  the  English  practice  on  this  subject 
as  distinguished  from  ours. 

5.  Delivery  is  a  transfer  of  possession,  either  by  actual  tradition  from 
hand  to  hand,  or  by  an  expression  of  the  donor's  willingness,  that  tiie  do- 
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nee  should  take  wh^n  the  chattel  was  present,  and  in  a  situation  to  be  taken 
by  either  party. 

6.  Where  a  party  (Jaimed  a  chattel  under  an  alleged  gift  from  an  intes- 
tate, in  whose  hands  it  had  remained  till  his  death,  the  gift  may  be  proved 
by  acknowledgements  of  the  donor,  if  the  jury  be  satisfied  that  it  was  at- 
tended with  all  necessary  formalities. 

7.  Whether  a  chattel  has  been  given,  and  afterwards  held  by  the  donor, 
not  as  his  own,  but  by  permission  of  the  person  claiming,  is  a  question  for 
the  jury. 

Before  Wardlaw,  J.  at  Newberry^  Fall  Term^  1843. 

Trover  for  six  slaves,  Lucy  and  her  children. 

The  plaintiff's  wife  and  the  defendant,  were  of  the  child- 
ren of  James  Wilson,  senior,  now  deceased,  of  whose  es- 
tate the  defendant  is  administrator. 

James  Wilson,  senior,  died  about  Christmas,  1841,  hav- 
ing until  his  death,  had  possession  of  Lucy,  from  her  birth, 
and  of  all  her  descendants.  The  plain tiif  alleged  that  many 
years  before  his  death,  fifteen  or  twenty,  James  Wilson 
gave  Lucy  and  her  children,  (if  any  she  had  at  the  time  of 
the  gift,)  to  his  daughter,  Mrs,  Caldwell,  then,  and  now, 
the  wife  of  the  plaintiff;  and  that  the  subsequent  posses- 
sion of  James  Wilson,  was,  by  the  permission  of  the  plain- 
tiff, and  accompanied  with  constant  acknowledgement,  that 
the  property  was  th^ plaintiff's.  There  was  much  testi- 
mony on  both  sides,  t\e  recital  of  which  is  unnecessary  to 
the  consideration  of  trra  grounds  of  appeal. 

On  the  part  of  the  plajntiff,  by  the  testimony  in  chiefs  it 
appeared  that  about  1825,  or  1826,  James  Wilson,  senior, 
and  his  son,  the  defendant,  came  to  the  plaintiff's,  (living 
in  the  same  neighborhood,)  and  after  expressions  of  the 
father's  intention  to  give  Lucy  and  the  two  children  she 
then  had,  to  his  daughter,  the  plaintiff's  wife,  the  father 
and  daughter,  son  and  son-in-law,  were  together  when  no 
witness  or  negro  was  present,  and  afterwards,  on  the  same 
day,  the  father  said  that  he  had  given  Lucy  and  her  child- 
ren to  his  daughter,  and  that  the  plaintiff  was  to  come  for 
them  the  next  day ;  that  the  next  day,  the  plaintiff  and  his 
wife  did  go  to  her  father's,  and  left  there  without  any  ne- 
gro, when  no  witness  was  present ;  that  in  many  conver- 
sations continued  from  that  time  until  a  short  time  before 
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bis  death,  the  father,  who  was  more  than  ninety  years  old 
when  he  died,  said  that  he  had  given  Lucy  and  her  child- 
ren to  Mrs.  Caldwell,  and  that  the  day  she  came  for  them, 
when  she  was  about  starting  home,  the  negroes  made  such 
Si  fuss,  that  he  got  her  to  leave  them  ;  that  they  were  her's, 
and  that  he  was  raising  them  for  her,  with  much  more  to 
the  same  effect. 

In  defence,  testimony  was  offered  of  conversations  of  the 
plaintiff,  which  were  construed  to  mean  that,  on  the  day 
he  went  for  the  negroes,  they  were  not  given,  and  conver- 
sations of  James  Wilson,  senior,  within  four  years  of  his 
death,  implying  that  the  negroes  were  his,  aud  had  never 
been  given. 

In  reply,  the  plaintiff  called  Mrs.  Wesson,  who,  being 
asked  concerning  any  declarations  about  the  gift  of  the  ne- 
groes, she  had  heard  James  Wilson,  senior,  make,  com- 
menced the  narration  of  a  conversation  with  him  in  1820, 
when  he  said  he  had  given  Lucy,  (who  then  had  no  child,) 
to  Mrs.  Caldwell.  This  was  objected  to,  as  a  new  and 
substantive  gift,  proved  in  reply;  but  as  the  fullest  liberty 
to  prove  James  Wilson,  senior's  declarations,  made  at  any 
time,  in  answer  to  his  acknowledgements  of  a  gift,  had, 
even  beyond  what  was  considered  the  strict  rule,  been  al- 
lowed to  the  defendant,  these  counter  declarations  made 
to  Mrs.  Wesson,  were  admitted  as  evidence  on  one  side,  of 
intention,  and  on  the  other  of  what  the  old  man  meant  when 
he  said  he  had  given.  So  far  as  a  new  gift  was  to  be  estab- 
lished by  them,  a  rejoinder,  in  evidence,  would  have  been 
allowed  to  the  defendant,  if  he  had  asked  it. 

The  presiding  Judge  instructed  the  jury  that  a  delivery 
was  a  transfer  of  possession,  either  by  actual  tradition  from 
hand  to  hand,  or  by  an  expression  of  the  donor's  willing- 
ness, that  the  donee  should  take  when  the  chattel  was 
present,  and  in  a  situation  to  be  taken  by  either  party ; 
that  there  could  be  no  gift  without  a  delivery ;  that  in  a 
case  like  this,  where  the  defendant  claims  under  the  al- 
leged donor,  a  gift  may  be  proved  by  the  acknowledgments 
of  the  donor,  if  the  jury  be  satisfied  that  it  was  attended 
with  all  necessary  formalities ;  that  the  Statute  of  Limita- 
tions would  not  confer  title  by  reason  of  a  possession  held 
by  the  permission  of  the  owner,  and'  with  acknowledg- 
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ment  of  his  title;  and  that  it  was  for  the  jury  to  decide, 
from  the  whole  testimony,  whether  the  negroes  had  been 
given,  and  were  held  afterwards  by  James  Wilson,  senior, 
not  as  his  own,  but  by  the  permission  of  the  plaintiff.  As 
to  a  gift  made  in  1820,  his  Honor  charged  that  it  was  bar- 
red by  the  Statute  of  Limitations,  before  any  subsequent 
acknowledgment  was  made. 
The  jury  found  for  the  plaintiff,  the  value  of  the  negroes. 

The  defendant  appealed,  and  moved  the  Court  of  Ap- 
peals for  a  new  trial,  on  the  following  grounds : 

1st.  Because  his  Honor  erred  in  charging  the  jury  that 
they  might  infer  that  a  gift  had  been  made  merely  from  the 
subsequent  declarations  of  the  intestate,  (the  alleged  do- 
nor,) although  there  was  no  proof  of  delivery  of  the  slaves. 

2d.  Because  his  Honor  erred  in  permitting  the  plaintiff, 
in  reply,  to  prove  a  gift  in  1820,  five  years  previous  to  the 
alleged  gift,  proved  in  the  opening  examination  of  his  wit- 
nesses. 

3d.  Because  his  Honor  erred  in  charging  the  jury  that 
the  Statute  of  Limitations  could  not  avail  the  defence,  be- 
cause intestate  admitted  that  he  had  given  the  slaves  to 
the  plaintiff's  wife,  and  was  raising  them  for  her,  although 
more  than  four  years  had  elapsed  from  the  time  of  the 
supposed  gift. 

4th.  Because  his  Honor  ought  to  have  charged  the  jury, 
that  the  admissions  of  the  plaintiff,  and  the  continued  pos- 
session of  the  defendant,  were  conclusive  evidence  that  no 
gift  had  been  made,  that  the  possession  was  adverse  for 
more  than  four  years. 

Caldwell  ^-  Fair^  for  the  motion. 
Herndon  ^  Pope,  contra. 

Cwria,  per  Wardlaw,  J.  The  court  is  satisfied  with  the 
instructions  given  to  the  jury,  which  meet  the  first,  second 
and  fourth  grounds  of  appeal.  As  to  the  third  ground,  a  large 
discretion  must  be  left  to  the  circuit  Judge,  in  regulating 
the  order  of  testimony,  and  where  no  surprize  or  injustice 
has  been  effected,  {his  court  would  no  more  prevent  the 
plaintiff's  being  permitted,  in  reply,  to  supply  an  omission , 
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than  it  would  prevent  such  indulgence  being  extended  to 
him  after  a  motion  for  nonsuit. 

But  where  the  regular  order  is  enforced,  it  is,  in  practice, 
difficult  to  exclude  from  the  evidence  in  reply,  all  matters 
not  strictly  in  reply  ;  and  the  practice  of  our  courts,  which 
postponed  all  the  arguments  of  counsel  until  all  the  evi- 
dence has  been  heard,  renders  less  strictness  necessary 
here  than  in  England,  where  the  argument  of  defendant's 
counsel,  in  general,  precedes  the  evidence  in  reply.  Evi- 
dence in  reply,  ought  to  go  to  cut  down  or  destroy  the 
matter  proved  in  defence,  and  not  merely  to  confirm  or  in- 
crease the  evidence  given  in  chief.  The  trick  ol  the  plain- 
tiff 's  reserving  his  strength  for  reply,  should  not  be  coun- 
tenanced. 

When  the  matter  of  defence  is  something  distinct  from  a 
contradiction  of  the  case  first  proved  by  the  plaintiff,  it  is 
easy  to  see  that  the  plaintiff's  reply  must  be  confined  to 
this  matter,  and  not  be  extended  to  a  confirmation  of  the 
case  be  has  made,  much  less  to  the  making  of  a  new  case. 
Bui  where  the  defence  is  wholly,  or  in  part,  made  by  an  at- 
tempt to  disprove  what  the  plaintiff  has  endeavored  to  es- 
tablish, if  the  evidence  in  reply  meets  the  matters  offered  in 
defence,  or  any  of  them,  it  is  not,  under  our  practice,  objec- 
tionable, because  it  also  furnishes,  incidentally,  comulative 
proof  of  what  the  plaintiff  first  undertook  to  prove.  Now 
in  the  case  before  us,  the  plaintiff  first  undertook  ta  prove 
a  gift,  by  the  declarations  of  the  donor,  and  by  proof  of 
other  circumstances,  from  which  the  gift  was  to  be  pre- 
sumed. The  defendant  endeavored  to  resist  this,  by  proof 
of  the  plaintiff's  declarations,  and  of  other  declarations  of 
the  donor,  shewing  either  that  there  had  been  no  gift  made, 
or  that  there  had  been  subsequent  adverse  possession.  The 
plaintiff,  in  reply,  offered  declarations  of  the  donor,  that  he 
bad  given  prior  to  any  before  shewn,  which  he  insisted 
serv^  to  shew  a  long  cherished  purpose  to  give,  and  thus 
to  remove  the  inferences  which  might  have  resulted  from 
the  equivocal  declarations  of  the  donor,  which  the  de- 
fendant had  proved.  In  this  view,  the  testimony  was  in 
reply,  and  it  moreover  served  to  aid  in  explaining  the  true 
meaning  of  the  donor,  when  afterwards  he  said  that  he 
had  given,  or  that  the  negroes  were  his.    It  was  not  less 
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in  reply,  because  it  rendered  more  probable  the  gift  which 
the  plaintiff  had  before  endeavored  to  establish,  and  so 
confirmed  his  previous  proof.  As  no  direct  evidence  of  a 
delivery  had  been  offered,  it  could  not  have  appeared  that 
all  the  declarations  of  the  donor  did  not  relate  to  the  same 
gift,  which  may  have  been  alluded  to  in  this  testimony.  If 
the  plaintiff  had  shewn  a  gift  at  a  particular  time,  and  this 
testimony  shewed  a  different  one,  it  was  not  in  reply ;  but 
if  its  weight,  in  that  view,  had  been  appreciated  by  the 
defendant,  it  would  have  been  met  by  an  offer  to  rejoin. 
The  witnesses  were  all  present;  and  the  defendant  is  in 
just  the  same  situation  he  would  have  been  in,  if  the  tes- 
timony objected  to  had  been  offered  in  chief,  and  not  in  re- 
ply.    The  motion  is  dismissed. 

Richardson,  O'Neall,   Evans  and  Butler,  JJ.   con- 
curred. 


Sarc^  Norris  vs,  William  Goss. 

1.  Where  a  defendant  pleaded  a  discharge  under  the  late  bankrupt  law 
of  the  United  StateS)  his  certificate  raises  a  presumption  that  the  legal  no- 
tice required  has  been  ^ven  to  creditors,  and  where  nothing  appears  to  tho 
contrary,  the  presumption  stands  firm.  Vide  Sinclair  vs.  Smythe^  1  Brev. 
Rep.  402. 

Before  O'Neall,  J.  aJt  Uhuni,  FaU  Teim,  1843. 

This  was  a  »um.pro.  to  which  the  defendant  pleaded  a 
discharge  under  the  bankrupt  law. 

The  certificate  did  not  set  out  that  the  plaintiff  had  no- 
tice of  the  proceedings  in  bankruptcy,  nor  did  the  defend- 
ant prove  that  the  plaintiff  had  notice. 
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The  presiding  judge  held  that  it  was  prima  facie  evi- 
dence that  notice  had  been  given,  and  the  other  legal  re- 
quisites complied  with.  If  notice  was  not  given,  it  was  for 
the  plaintiff  to  shew  it.  The  decree  was  for  the  defendant. 
The  plaintiff  appealed,  on  the  grounds  following. 

1.  Because  the  certificate  of  bankruptcy  pleaded  in  this 
case  by  the  defendant,  was  not  evidence  that  she  had  no- 
tice of  the  proceedings  in  bankruptcy  under  which  the 
certificate  was  obtained. 

2.  Because  the  plaintiff  never  had  notice  of  the  proceed- 
ings in  bankruptcy  under  which  the  certificate  was  ob- 
tained. 

Gaudelock,  for  the  motion.     J?.  S*.  Wright,  contra." 

Curia,  per  Richardson,  J.  This  case  is,  in  itself,  of  lit- 
tle moment,  and  the  question  made  turns  upon  a  well 
known  principle  of  law.  But,  as  it  is  the  first  of  a  class 
of  exceptions,  that  may  possibly  arise  out  of  the  late  bank- 
rupt Act,  or  the  proceedings  in  bankruptcies,  in  which 
much  may  be  yet  investigated,  such  a  case  may  have  con- 
sequences. 

We  can  scarcely  hope  that  a  bankrupt  Act,  permitting 
to  debtors  themselves,  to  claim  of  right  the  benefit  of  its 
provisions,  choosing  their  own  time,  and  in  any  State, 
would  have  failed  to  cover  many  frauds.  Such  a  conse- 
quence and  the  proper  construction  of  the  wholesome  salvo, 
for  trust  estates,  made  by  the  Act,  must  give  rise  to  analo- 
gous questions,  and  many  difficulties  beyond  former  Bank- 
rupt laws. 

It  is  true  that  Bankrupt  laws  were  wisely  suggested  for 
the  purpose  of  commercial  men,  who  are  understood  to 
borrow  money,  and  to  procure  credit  for  the  purchase  of 
things,  not  for  their  own  personal  use,  but  for  sale  ;  not  for 
an  estate,  but  for  further  speculations  and  more  credit. 

To  lend  a  professional  trader,  your  money  or  credit,  is 
not  for  the  purpose  of  securing  his  estate,  or  your  own  re- 
turns, but  to  afford  scope  for  his  peculiar  speculative  en- 
terprizes.  The  promotion  of  such  objects,  forms  the  pro- 
per and  only  justification  of  Bankrupt  laws. 
11 
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It  has  been  said  that,  in  New  York,  ninety-seven  tra- 
ders utterly  fail,  to  three  who  realize  permanent  estates ; 
if  so,  then,  ninety -seven  in  the  hundred  are  as  bankrupts  in 
that  emporium. 

This  seems  extravagant;  but  it  does  indicate,  for  what 
class  of  men,  commercial  nations  are  under  the  necessity 
of  paying  the  tax  of  a  Bankrupt  law  and  why  its  opera- 
tion should  be  confined  to  those  alone,  who  come  within 
the  policy  and  understanding  of  such  laws,  so  made,  and 
wisely  made,  for  the  exigencies  of  ^n  enterprizing  com- 
merce. But  while  the  late  Bankrupt  Act  remained  of  force, 
not  only  mechanics  were  classed  with  merchants,  but  law- 
yers and  doctors,  planters  and  overseers,  scholars  and  school- 
masters, all  had  equal  claim  with  the  unfortunate  trader,  . 

As  laws  indicate,  or  form  the  opinons  of  the  day,  and 
opinions  form  its  morals  and  conduct,  so  laws  may  sow 
a  vice  in  society,  and  thus  invite  its  natural  reproduction 
of  increased  crimes. 

May  we  not,  then,  anticipate  that  such  seed  being  so 
carefully  cast,  on  every  hand,  may  not  only  here  and  there 
produce  the  very  worst  specimens,  but  at  last  grow  up, 
even  to  some  instances  of  alarming  repudiation  of  debts. 

The  little  case  before  me,  scarcely  seems  to  admit  of 
such  grave  strictures.  But  it  is  the  first  of  the  kind  under 
the  late  Act,  and  every  incipient  decision  may  lay  a  foun- 
dation for  more  than  its  own  merits,  and  in  cases  not  to  be 
foreseen. 

The  strict  question  of  the  case  is,  does  the  certificate  of 
the  bankruptcy  of  Wm.  Goss,  presuppose  tlie  legal  notice 
required  by  the  Act,  to  be  given  to  his  creditors.  Such 
notice  was  indispensable  before  the  final  adjudication,  that 
he  was  a  bankrupt ;  but  by  the  practice  of  courts,  we  are 
to  suppose,  or  at  least  assume,  that  the  court  adjudging 
such  bankruptcy  did  decide,  not  only  in  good  faith,  but 
with  all  the  facts  necessary  or  required  by  the  Act  of  Con- 
gress ;  and  as  notice  to  creditors  was  of  the  very  essence 
of  a  bankrupt's  exemption,  we  cannot  avoid  the  presump- 
tion of  such  notice ;  and  as  nothing  to  the  contrary  appears, 
the  presumption  stands  firm. 

Great  inconvenience,  if  not  frequent  impossibilities  to 
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unfortunate,  but  honest  bankrupts,  would  follow  any  other 
rule. 

In  thus  deciding,  from  a  general  respect  for  the  law  it- 
self, and  all  adjudications,  we  are  greatly  aided  by  a  simi- 
lar decision,  made  by  our  own  court  in  1804,  under  the 
Bankrupt  law  of  1800.  In  the  case  of  Sinclair  and  Smythe^ 
1  Brev.  402,  in  which  precisely  the  same  question  arose. 
We  follow  that  decision,  without  extending  it  further,  ex- 
cept to  apply  it  to  the  late  Bankrupt  Act. 

The  circuit  decision  is,  therefore,  affirmed,  and  the  mo- 
tion dismissed. 

O'Neall,  Butler  and  Wardlaw,  JJ.  concurred. 


M.  B,  Oark  vs.  A,  D.  Hunter  and  A.  Hunter. 

1.  A  lender,  to  whom  92163  33,  was  Ixma  fide  dae  in  February,  1840, 
then  made  afi  agreement  for  the  forbearance  of  $2000,  the  original  princi- 
pal, at  the  rate  of  12  1-2  per  cent,  the  $163  33,  at  that  time  being  paid,  and 
two  notes  giren,  the  one  for  the  $2000,  bearing  lawful  mterest,  the  other 
for  the  usury  for  a  year.  One  year  afterwards,  (February,  1841,)  a  re- 
newal note  was  taken  for  the  principal,  and  a  year's  interest,  ($2140,)  and  a 
second  note  for  usury.  In  December,  1841,  the  two  notes  for  usury  were 
paid,  and  in  March,  1842,  another  renewal  note  was  taken  for  $2140,  and 
a  year's  interest  thereon,  making  $2289  80,  bearing  interest  from  the  1st 
of  February,  1842. 

2.  In  ftn  action  upon  this  last  note,  the  defence  of  usury  being  made  out, 
it  was  held  that  upon  the  construction  of  the  statute,  (6  Stat.  409,)  the  usury 
taken  most  be  deducted,  not  from  the  principal  of  the  last  note,  but  from 
^000,  as  the  original  principal,  leaving  the  balance  as  the  sum  to  be  re- 
covered without  interest  or  costs. 

Before  O'Neall,  J.  at  AhbeviUe,  Extra  Term,  July,  1843 

This  was  an  action  of  Assumpsit.  The  defence  was 
nsuTY.     The  note  sued  on  was  for  $2289.  The  usury  was 
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proved,  and  was  deducted  from  the  face  of  the  note,  leav- 
ing a  balance  of  $2061  80,  for  which  the  verdict  was  found 
without  interest  and  costs. 

It  appeared  that  the  note  sued  on  was  the  renewal  of  a 
note  of  $2000,  on  which  the  usury  was  paid,  and  that  the 
interest  was  tiompuled  on  it  until  this  note  was  given.  It 
was  contended  that  the  deduction  for  the  usury,  actually 
paid,  should  be  from  the  sum  loaned,  and  the  balance, 
$1800  should  be  found  on  this  note  for  plaintiff,  without 
interest.  But  the  presiding  Judge  thought  the  contract 
sued  on  was  that  from  which  the  usury  was  to  be  deduct- 
'ed,  and  which  was  not  to  bear  interest.  The  verdict  was 
accordingly. 

The  defendants  appealed,  and  moved  for  a  new  trial,  on 
the  grounds  following: 

1.  That  his  Honor  instructed  the  jury  to  deduct  from  the 
face  of  the  note  the  amount  of  the  extra  interest  which  it 
was  proved  had  been  paid,  and  render  their  verdict  for  the 
balance;  whereas  the  proof  was,  that  the  original  princi- 
pal was  two  thousand  collars ;  and  by  adding  on  the  law- 
ful interest  for  two  years,  compounding  it  the  last  year,  on 
renewal,  the  note  on  which  this  action  was  brought  was 
given,  which  amounts  to  $2289  80 ;  and  as  no  interest 
could  be  recovered,  the  deduction  should  have  been  made 
from  the  two  thousand  dollars,  and  the  verdict  rendered 
for  the  balance  only. 

2.  Because  the  verdict  is  contrary  to  law  and  evidence. 

Perrin,  for  the  motion.     Burt,  contra. 

Curia,  per  Wardlaw,  J.  In  February,  1840,  the  sum 
of  $2163  33,  was  banajide  due  to  the  plaintiff.  An  agree- 
ment was  then  made  for  his  forbearance  of  $2000,  at 
12  1-2  per  cent.  A  note  was  taken  for  $2000,  bearing  tHe 
lawful  interest  of  7  per  cent. ;  and  by  cash,  and  a  small 
note,  payment  was  made  of  the  $163  33,  and  the  u?iury 
for  a  year.  In  February,  1841,  a  renewal  note  was  taken 
for  the  principal,  $2000,  and  a  year's  interest,  making 
$2140,  and  a  second  note  for  usury  taken.  In  December, 
1841,  the  two  notes  taken  for  the  usury  were  paid ;  and  in 


Columbia,  December,  1843.  85 

March,  1842,  another  renewal  note  was  taken  for  $2140, 
and  a  year's  interest  thereon,  making  $2289  80,  bearing 
interest  from  1st  February,  1842. 

Our  statute  of  1830,  (6  Stat.  409,)  repeals  so  much 
of  the  former  Act  against  usury,  as  made  void  usurious  se- 
curities, and  imposed  other  penalties  on  the  lender,  and  al- 
lows the  lender  to  recover  ''the  amount  or  value  actually 
lent  and  advanced,"  and  directs  that  ''the  principal  sum, 
amount  or  value  so  lent  or  advanced  without  any  interest, 
sliail  be  deemed  and  taken  by  the  courts,  to  be  the  true 
legal  debt  or  measure  of  damages,  to  all  intents  and  purpo- 
,ses  whatsoever,  to  be  recovered  without  costs."  The 
question  here  is,  whether  the  usury  paid,  should  be  de- 
ducted from  the  original  principal  of  $2000,  or  Irom  the 
principal  of  the  last  note,  $2289  80,  to  ascertain  the  bal- 
ance which  should  be  recovered  without  interest  or  costs. 

The  deduction  from  either  sum,  takes  for  granted,  that 
all  payments  made  upon  an  usurious  contract,  should,  un- 
der the  late  statute,  be  considered  as  payments />roto/ito  of 
the  principal ;  and  this  seems  to  be  a  proper  construction 
of  the  statute.  Its  intention  appears  to  be  to  substitute  a 
forfeiture  of  all  interest  and  of  costs,  in  lieu  of  the  former 
forfeiture  of  the  whole  debt ,  and  the  same  rules  before 
settled,  to  determine  whether  the  greater  penalty  was  in- 
curred, are  yet  applicable  in  deciding  as  to  the  less.  Now 
there  can  be  no  doubt  that  before  the  late  statute,  although 
a  new  security  given  to  an  innocent  third  person,  in  lieu 
of  one  that  was  tainted  with  usury,  was  protected,  (3 
Term  Rep.  390;)  yet  between  the  parties  or  those  affect- 
ed by  a  knowledge  of  the  usury,  a  second  security  given, 
in  consideration  of  a  former  one  that  was  usurious,  was  it- 
self so,  (3  Term  Rep.  537 ;  2  Brev.  548;)  and  a  security, 
wherein  a  valid  debt  and  an  usurious  transaction  were 
blended,  although  separate  notes  were  given,  was  infected 
10  the  whole.    2  McCord,  173 ;  1  Id.  350. 

But  it  has  been  supposed  that  a  second  security  was 
formerly  void,  merely  as  nudum  pactum^  because  its  con- 
sideration was  the  first  security,  made  void  by  the  old 
statute;  and  that  the  new  statute,  by  providing  that  the 
first  usurious  security  shall  not  be  void,  makes  it  a  good 
eoaaideration  for  the  second ;  and  that,  therefore,  in  this 
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case,  the  last  note  contains  the  true  principal^  inasmuch  as 
it  was  a  payment  of  the  former  one. 

This  reasoning  would  shew  tiiat  the  last  note  is  not  at 
all  infected  with  usury  ;  for  if  there  was  by  it  a  payment 
of  the  old  debt,  and  a  new  lending  of  a  new  principal,  it  is 
free  from  all  objection,  and  should  not  be  subject  to  any 
deduction  on  account  of  a  corrupt  agreement  and  payment 
as  to  a  principal  which  has  been  paid. 

Even  under  the  old  statute,  usury  paid  could  be  recover- 
ed back  only  in  an  action  for  the  penalty  of  treble  value. 
The  ready  means  would  thus  be  presented  of  evading  the 
late  statute  altogether,  by  taking  the  usury  in  cash,  and 
speedily  renewing  the  security  for  the  principal  and  inter- 
est. But  in  truth  the  renewed  security  was  formerly  void, 
not  only  as  a  nudum  pactum,  but  as  itself  a  violation  of 
the  statute,  being  a  security  which  itself  contained  usury, 
or  was  taken  for  that,  which,  added  to  the  payment  made, 
or  otherwise  secured,  or  contracted  for,  would  make  more 
than  lawful  interest.  And  although  a  borrower  who 
should  pay  usury  could  not  now  recover  it  back,  or  resist 
the  payment  of  the  same  money  lent  to  him  again  upon 
lawful  interest,  the  bonajides  of  the  payment  would,  in  an 
action  against  him,  upon  the  supposed  new  loan,  be  matter 
of  inquiry ;  and  no  new  security  between  the  parties,  with- 
out actual  bona  Jide  payment,  could  be  held  free  from  the 
original  taint;  however,  in  certain  other  cases  a  renewed 
security  may  be  a  discharge  of  the  old. 

The  parties  may  repent  of  their  usury,  and  by  deduc- 
tion, or  re-payment  of  all  sums  paid  for  usury,  and  cancell- 
ing all  contracts  and  securities  for  the  same,  make  good  a 
new  security  for  the  principal  and  lawful  interest;  1  Camp. 
N.  P.  165,  (n ;)  2  Taunt.  184;  but  a  lender  cannot  retain 
his  unlawful  gains,  or  his  contract  for  the  same,  and  by  any 
change  of  securities,  or  removal  of  objection  from  the  face 
of  his  papers,  avoid  the  forfeiture  enacted. 

There  seems,  then,  no  reason  to  depart  from  the  obvious 
construction  of  the  statute,  which  suggests  the  $2000 
'^actually  lent,"  as  the  sum  from  which  the  payments  made 
must  be  deducted.  The  case  of  Stewart  vs.  Fhwler,  Harp. 
403,  shews  that  this  is  the  same  which,  under  the  old  stat- 
ute, would  have  been  regarded  as  the  ^'sum  lent^^  of  which 
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the  treble  value  would  have  been  forfeited  by  receipt  of 
usury ;  and  the  $2289  80,  cannot  here  be  considered  the 
principal.  Without  giving  effect  to  devices  which  have 
long  since  been  deemed  insufficient  to  protect  the  usurer, 
and  sanctioning  principles  which  would  convert  the  legis- 
lative reduction  of  the  forfeiture  into*a  virtual  repeal  of  all 
restraints  upon  usury. 
The  motion  for  a  new  trial  is,  therefore,  granted. 

O'Neall,   Evans,   Butler  and  Richardson,  JJ.   con- 
curred. 


Joel  Love  vs,  J.  M.  Ingram  et  al. 
J,  Love  andidfe,  vs.  Same. 

1.  Where  a  plaintiff  subpoBnaed  witnesses  who  were  not  sworn  on  the 
trial,  and  submitted  affidavits  that  it  had  been  done  in  good  &ith,  the  Clerk 
has  no  right  to  refuse  taxing  the  costs  of  their  attendance  on  the  ground  that 
defendants  submitted  affidavits  that  plaintifis  were  of  bad  character  and  not 
entitled  to  credit ;  nor  to  have  such  proof. 

2.  The  right  to  tax  the  costs  of  the  witnesses  arose  from  the  subpcsnas 
when  they  were  shewn,  the  plamtififhad  the  right  to  claim  that  the  attend- 
ance should  be  taxed,  this  might  have  been  resisted  by  shewing  that  the 
witness  or  witnesses  was,  or  were  not  sworn ;  to  overcome  this  objection, 
the  plaintiff  is  to  shew  that  the  witness  or  wimesses  was,  or  were,  subpce- 
naed  in  good  foith  ;  and  this  is  done  by  the  plaintiff's  affidavit. 

3.  The  rule  in  Taylor  vs.  McMahon,  1  Bailey,  131,  stated  and  approved. 

Before  O'Neall,  J.  at  Lancaster',  FaU  Term^  1843. 

This  was  an  appeal  from  the  taxation  of  costs  by  the 
Clerk.  It  appeared  that  some  of  the  witnesses  subpoena- 
ed by  the  plaintiffs,  were  not  sworn  on  trial. 
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The  plaintiffs  submitted  their  own  affidavits,  that  the 
witnesses  had  been  subpaenaed  in  good  faith.  The  defend- 
ants submitted  affidavits  that  the  plaintiffs  were  of  bad 
character  and  not  entitled  to  be  believed. 

The  Clerk,  on  this  shewing,  refused  to  tax  the  attend- 
ance of  the  witnesses! 

The  presiding  Judge  thought  he  had  no  right  to  decide 
on  the  credit  of  the  plaintiffs  in  this  collateral  way  by  af- 
fidavits. But  that  their  affidavits,  setting  out  that  the  wit- 
nesses were  subpoenaed  in  good  faith,  was  a  compliance 
with  the  rule  settled  by  the  court,  and  that  their  witnesses' 
attendance  should  have  been  taxed. 

The  appeal  was,  therefore,  sustained,  and  the  Clerk  or- 
dered to  tax  the  costs  for  the  witnesses'  attendance. 

The  defendants  appealed,  on  the  annexed  grounds : 

1.  Because  in  taxing  the  costs,  the  Clerk  had  a  right  to 
receive  counter  affidavits  affecting  the  credibility  of  the 
plaintiffs,  who  swore  the  witnesses  subpoenaed,  and  not 
sworn  in  the  above  cases,  bad  been  subpoenaed  in  good 
faith. 

2.  Because  the  Clerk  was  right  in  refusing  to  tax  costs 
for  witnesses  subpoenaed  and  not  sworn,  when,  from  the 
testimony,  he  was  not  satisfied  they  were  subpsenaed  in 
good  faith. 

Wright  &  McMullan^  for  the  motion.     Clinton^  contra. 

Curia,  per  O'Neall,  J.  In  these  cases,  there  is  no  doubt 
entertained  by  this  court,  that  the  clerk  ought  to  have  tax- 
ed the  costs  claimed  by  the  plaintiffs.  The  only  difficulty 
felt  by  any  member  of  the  court,  is  as  to  the  right  of  the 
clerk  to  hear  affidavits  of  the  plaintiffs'  general  bad  charac- 
ter. But  on  a  full  consideration,  we  think  the  Circuit  Judge 
was  right  in  holding,  that  the  clerk  ought  not  to  have 
heard  any  such  proo^  The  right  to  tax  costs  of  ihe  wit- 
nesses, arises  from  the  subpoenas  when  they  are  shewn,  the 
plaintiff  had  the  right  to  claim  that  the  attendance  should 
be  taxed ,  this  might  be  resisted  by  shewing  that  the  wit- 
ness or  witnesses  was  or  were  not  sworn  ;  to  overcome  this 
objection,  the  plaintiff  is  to  shew  that  the  witness  or  wit- 
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nesses  was  or  were  subpoenaed  in  good  faith.  How  can 
this  be  done?  The  answer  is,  by  the  plaintiff's  affidavit; 
for  that  is  the  only  way  in  which  his  intention  can  be 
reached,  and  that  was  what  was  meantby  Judge  Johnson,  in 
the  case  of  Taylor  vs.  McMahon,  1  Bailey,  131,  when  be  said 
"but  when  they,  (the  witnesses)  are  not  sworn  on  the  trial, 
or  when  the  case  has  gone  off  without  trial,  if  the  party 
chargeable  with  the  costs  requires  it,  proof  must  be  given 
of  the  materiality  of  the  witnesses  to  the  matter  in  issue, 
or  that  they  were  summoned  in  good  faith,  and  in  the  be- 
lief that  they  were  material,  and  this  proof  must  come  from 
the  party  claiming  to  tax  the  costs."  To  say  that  this 
shewing  may  be  assailed  bv  the  plaintiffs  want  of  charac- 
ter, is  to  add  a  new  condition  to  the  plaintiffs  rights,  and  to 
make  the  clerk  the  judge  of  one  of  the  most  delicate  ques- 
tions which  can  arise.  Such  a  question  would  not  even 
be  decided  by  a  Judge  on  affidavit ,  he  would  refer  it  to  a 
jury.  The  clerk,  who  has  no  such  means  of  ascertaining 
the  truth,  cannot  do  more  than  a  Judge  would  do.  In  Fair 
vs.  Fair,  2d  Hill,  555,  the  rule  of  Taylor  vs.  McMahon  was 
applied,  and  the  attendance  of  a  witness  who  was  not 
sworn,  was  not  allowed  on  the  ground  that  there  was  no 
affidavit  to  shew  his  materiality,  or  that  he  was  summon- 
ed in  good  faith.  This  shews  the  understanding  of  the 
rule,  that  when  a  witness  was  subpcenaed,  and  not  sworn, 
that  his  attendance  could  not  be  taxed,  until  there  was 
proof  of  his  materiality,  or  being  subpoenaed  in  good  faith. 
Indeed,  the  whole  object  of  that  rule  was,  to  place  another 
guard  on  the  abuse  of  the  process  of  the  court.  It  was 
supposed  that,  that  was  generally  sufficiently  accomplished 
by  purging  the  conscience  of  the  party  summoning  tne  wit- 
ness; and  it  is  better  to  submit  to  the  partial  evil  arising  out 
of  even  an  occasional  falsehood  on  the  part  of  the  plaintiff, 
than  to  introduce  questions  of  credit  before  the  taxing  of- 
ficer. The  motion  to  reverse  the  decision  of  the  Judge  be- 
low is  dismissed. 

Richardson,  Evans,  Butler  and  Wardlaw,  JJ.  con- 
curred. 

12 
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Vance  &  Davis  m.  Red  &  Young. 

1.  Plaintiffs  purchased  a  tract  of  land  at  SheriflTs  sale,  on  the  2nd  of  Jan. 
1842,  under  an  execution  lodged  on  the  10th  of  Nov.  1841,  and  issuing  un- 
der a  judgment,  signed  the  6th  of  Nov.  1841,  against  defendant,  R  who,  be- 
fore the  signing  of  the  judgment,  had  conve«  ed  the  land  to  his  co-defendant, 
Y.  the  deed  being  recorded  on  the  2nd  of  Dec.  1841.  Before  the  execution 
of  this  deed,  one  Q.  R.  in  Nov.  1840,  recovered  a  judgment  against  one  M. 
and  defendant,  K: — execution  was  lodged  in  the  Sheriff's  office  marked 
^<wait  orders  until  May  1842,"  and  in  1841,  assigned  to  plaintiff  V.  The 
consideration  of  the  deed  from  R  to  Y.  was,  that  the  latter  should  pay  G. 
R's.  judgment,  and  satisfy  a  debt  to  himself,  the  balance  to  be  paid  to  de- 
fendant, R.  The  stay  on  the  execution  was  purchased  by  R  and  the  plain- 
tif&  were  aware  of  the  deed  to  Y.  After  the  sale  by  the  Sheriff,  the  de- 
fendants offered  to  pay  to  him,  G.  Rs.  execution,  but  that  being  satisfied  by 
the  sale  of  the  land,  he  did  not  receive  it. 

2.  The  sale  by  the  Sheriff  A^/^  good,  being  supported  by  the  elder  judg- 
ment, the  lien  of  which  was  unaffected  by  the  indorsement,  "wait  orders," 
that  only  amounting  to  a  suspension  or  withdrawal  of  the  execution. 

3.  The  contract  of  defendant,  Y.  to  satisfy  the  elder  judgment,  and  the 
actual  offer  to  pay  it,  after  the  sale  by  the  Sheriff  to  the  plaintiffs  could  not 
aher  their  vested  rights  ;  their  title  then  being  perfected. 

Before  O'Nball,  J.  ot  Spartan^mrg^  Extra  Term^  August^ 

1843. 

This  was  an  action  of  trespass,  to  try  titles  to  a  tract  of 
land. 

The  defendant,  Scarlet  Red,  was  the  owner  of  the  land. 
It  was  sold  on  the  2nd  January,  1842,  under  an  execution 
lodged  on  the  10th  of  November,  1^41,  and  issuing  under 
a  judgment,  signed  6th  November,  1841,  in  the  case  of  iV. 
/?.  Eaves  vs.  Scarlet  Bed.  Before  the  signing  of  that  judg- 
ment, on  the  8th  July,  1841,  Red  conveyed  the  land  to  his 
co-defendant,  Young ;  the  deed  was  recorded  2d  Decem- 
ber, 1841.  Before  that  deed  was  executed,  in  November, 
1840,  George  R.  Ross  recovered  a  judgment  against  Eph- 
raim  Morgan  and  Scarlet  Red,  abd  execution  was  lodged 
in  the  Sheriff's  office,  but  was  marked  "wait  oraers,"  "un- 
til May,  1842."  This  execution  was  assigned  in  1841,  to 
the  plaintiff,  Vance.  The  consideration  of  the  deed  from 
Red  to  Young  was,  that  Young  should  pay  Ross'  judg* 
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ment,  and  satisfy  a  debt  to  himself,  of  ^200,  and  the  bal- 
ance of  it  to  pay  to  Red.  The  stay  on  the  execution  was 
purchased  by  Red,  for  the  sum  of  $20. 

The  land  was  sold  under  Eaves'  execution.  The  plain- 
tiffs bought,  and  after  the  sheriff  had  sold  and  conveyed, 
the  defendants  offered  to  pay  to  the  sheriff,  Ross'  execu- 
tion, but  as  that  had  been  satisfied  out  of  the  sale  of  the 
land,  the  sheriff  did  not  receive  it. 

The  plaintiffs  knew  of  Red's  deed  to  Young  when  they 
bought  The  presiding  Judge  thought  that  the  sale  was 
good  as  made  by  the  sheriff,  although  made  under  a^.  fa. 
junior  to  the  deed,  inasmuch  as  there  was  a  judgment  and 
execution,  older  than  the  deed,  and  which  was  satisfied  by 
the  sale. 

The  plaintiffs  bad  a  verdict  for  the  land  and  their  dam- 
age. 

The  defendants  appealed,  on  the  following  grounds : 

1.  Because  the  plaintiffs  could  take  no  title  under  the 
judgment,  under  which  the  land  was  sold,  the  judgment 
being  younger  than  the  deed  of  Young,  the  defendant. 

2.  Because  the  judgment  senior  to  the  deed,  could  not 
aid  the  plaintiffs,  the  same  being  by  the  written  agreement 
of  the  parties,  of  which  the  plaintiffs  had  full  notice,  inope- 
rative, suspended  and  of  no  eflScacy  against  Red's  property. 

3.  Because  his  Honor  erred  in  charging  the  jury  that 
they  might  refer  the  sale  to  the  senior  judgment,  although 
the  same  was  in  law  scuisjied^  so  far  as  any  legal  right  was 
involved. 

4-  Because  the  verdict  was  contrary  to  law,  evidence 
and  justice. 

Henry  &  Bobo,  for  the  motion,     H,  C  Young,  contra. 

Curiaj  per  Richardson,  J.  The  only  question  is, 
whether  the  sale  made  by  the  sheriff  to  Vance  and  Davis, 
under  the  judgment  of  Eaves,  can  be  supported  by  the  el- 
der judgment  of  Ross.  Or,  does  the  endorsement  "wait 
orders,"  <&c.  suspend  the  lien,  or  binding  efficacy  of  that 
jud^nent,  so  as  to  rest  the  sale,  exclusively,  upon  the 
younger  judgment,  as  if  the  former  did  not  exist  7 


92  Vance  <fe  Davis  vs.  Red  &  Young. 

It  is  of  no  consequence  under  what  named  execution  or 
judgment,  the  sheriff  sells  a  defendant's  property,  the  sale 
is,  in  virtue  of  all  existing  liens  of  the  kind,  and  every  ex- 
ecution gives  the  practical  authority  to  sell  until  all  are 
satisfied,  and  the  liens  are  satisfied  successively,  in  the  or- 
der of  priority  of  time  ;  and  thus  each  execution  amounts 
to  a  venditioni  exponas  for  all  the  preceeding  judgments. 
But  does  the  indorsement  "wait  orders,"  &c.  lift  or  destroy 
the  prior  lien  on  the  older  judgment,  like  an  injunction  out 
of  chancery  ? 

The  intention  of  such  an  order,  is  plainly  to  suspend  the 
active  proceeding  of  the  sheriff.  It  could,  at  most,  amount 
to  a  suspension  or  withdrawal  of  the  execution,  not  of 
the  lien  of  the  judgment. 

But  the  old  case  of  Snipes  vs.  The  Sheriff  of  Charleston 
District,  in  1  Bay,  295,  and  again  in  Greentvood  et  aL  vs. 
Naylor^  1  McCord, 414, decides  the  very  case;  the  binding 
efficacy  of  the  judgment  remains,  the  active  energy  only  of 
the  execution  is  suspended,  and  the  money  raised,  must 
still  go  to  the  first  lien. 

The  contract  of  Young,  to  satisfy  the  elder  judgment  to 
Ross,  and  the  actual  offer  to  pay  it,  after  the  sale  by  the 
sheriff,  to  Vance  and  Davis,  could  not  alter  thdr  vested 
rights.     Their  title  had,  then,  become  perfected. 

The  court,  therefore,  perceive  no  good  ground  for  the 
motion,  which  is  accordingly  dismissed. 

O'Neall  and  Butler,  JJ.  concurred. 

Evans,  J.  dissenting.  I  do  not  concur  in  the  opinion  of 
a  majority  of  my  brethren,  and  I  will  state,  concisely,  the 
grounds  of  my  dissent.  I.  Eave's^.^.  was  authority  to 
the  sheriff  to  sell  only  Red's  estate,  but  Red  had  no  pro- 
perty in  this  land.  He  had  sold  to  Young.  Under  Eaves' 
execution,  the  sheriff  then  could  not  sell,  and  if  there 
were  no  other  authority,  the  purchaser  could  take  nothing 
under  the  sale. 

There  are  a  great  many  cases  which  decide,  that  if  the 
sheriff  sell  under  an  execution  which  gives  no  authority, 
but  at  the  same  time  has  in  his  office  an  execution  which 
does  give  him  authority,  the  sale  shall  be  referred  to  that 
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which  confers  the  authority  ;  but  all  these  cases,  hold  that 
he  must  have  some  authority  which  empowers  him  to  sell. 
Now  the  sale  in  this  case,  cannot  be  referred  to  Ross'  ex- 
ecution, because  that  was  stayed,  for  a  limited  time,  and 
until  the  expiration  of  that  time,  the  sheriff  could  not  en- 
force it.  But  it  is  supposed  that  the  sale  is  good,  because 
the  money  has  been  applied  to  extinguish  the  lien  of  Ross' 
judgment,  which  was  older  than  Young's  deed.  I  do  not 
think  so.  As  well  might  it  be  said,  that  if  the  sheriff  had 
sold  without  any  enforcible  execution,  his  sale  would  be 
good,  because  he  applied  the  money  to  the  extinguishment 
of  the  liens  on  the  property.  The  rule  seems  to  me  to  be 
this,  the  sale  to  be  good  must  be  made  under  ^ji,fa.  which 
confbrs  on  the  sheriff  the  power  to  sell,  when  the  money  is 
raised,  the  law  directs  its  application.  But  the  application 
of  money,  has  no  connection  with,  and  cannot  aid  a  defect 
in  the  sheriff's  authority. 

2d.  Admitting,  that  in  favor  of  a  hona  fide  purchaser 
without  notice,  such  a  sale  might  be  good,  yet  as  to  Vance, 
the  sale  would  be  void  for  fraud.  He  was  the  owner  of 
Ross'  execution,  he  had  notice  of  the  sale  to  Young,  and 
Ross  had,  for  a  valuable  consideration,  agreed  to  stay  his 
execution  until  May,  1842.  To  allow  him  to  keep  the  ben- 
efit arising  from  his  purchase,  in  violation  of  his  contract, 
would  be  to  encourage  fraud  and  dishonesty. 

Wardlaw,  J.  concurred. 
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R,  &  J,  CcUdwelljfor  the  use  of  Toimisends^  MendenhaU,  A 
Co,  vs.  H,  If.  Metz. 

Farrar  &  Hays  vs.  H.  W.  Metz. 

1.  A  defendant,  upon  being  surrendered  by  his  bail,  filed  a  petition  for 
the  benefit  of  the  Prison  Bounds  Acts,  accompanied  by  a  schedule  of  his  es- 
tate. Plaintifis  objecting  to  his  discharge,  on  several  grounds,  an  issue  of 
fraud  was  made  and  submitted  to  a  jury,  under  the  provisions  of  the  Act  of 
1833 ;  but  the  jury  not  being  able  to  agree  upon  a  verdict,  were  discharged 
by  the  Commissioner  of  Special  Bail. 

2.  There  having  been  no  verdict,  the  proceedings  being  interlocutory  and 
to  be  discussed  at  the  final  decision  below,  it  was  held  that  no  appeal  would 
lie  to  this  Court,  under  the  Act  of  1833 ;  nor  in  such  case,  will  an  appeal 
lie,  because  after  the  discharge  of  the  jury,  the  Commissioner  refused  a  mo- 
tion on  the  part  of  defendant,  to  withdraw  his  petition  and  schedule. 

3.  It  would  seem  as  if  the  plaintifi*  should  proceed,  as  if  there  had  been 
no  attempt  to  try  the  case,  as  in  other  similar  cases  of  mistrial 

This  was  an  application  before  a  Commissioner  of 
Special  Bail  of  Newberry  district,  for  a  discharge  under 
the  Prison  Bounds  Acts. 

The  defendant  being  surrendered,  in  discharge  of  his 
bail,  in  these  cases,  filed  his  petition  to  be  discharged  un- 
der the  Prison  Bounds  Acts,  accompanied  by  a  schedule  af 
his  estate.  The  plaintiffs  objected  to  his  discharge  upoa 
these  grounds : 

1st.  That  his  schedule  did  not  contain  his  whole  estate, 
nor  enough  to  satisfy  the  plaintiffs'  demands. 

2nd.  That  he  had  paid  or  assigned  his  estate,  or  some 
part  thereof,  to  other  creditors,  giving  &n  undue  preference 
to  such  other  creditors.     And 

3rd.  That  he  had  fraudulently  sold,  conveyed  or  assign- 
ed his  estate,  to  defraud  his  creditors. 

The  application  was  made  before  Mr.  Heller,  as  one  of 
the  Commissioners  of  Special  Bail  for  Newberry  District. 

He  caused  a  jury  to  be  summoned  and  empanneiled  un- 
der the  Act  of  1833,  to  try  the  questions  raised  by  the 
plaintiffs'  objections.  Evidence  was  given  by  both  parties. 
The  case  was  argued  by  counsel,  and  submitted  to  the 
jury.     After  the  jury  had  been  several  hours  in  consulta- 
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tion,  the  Commissioner  was  sent  for  by  them,  and  inform- 
ed that  they  could  not  agree  upon  a  verdict.  He  waited  as 
long  as  he  thought  any  useful  purpose  could  be  obtained 
by  keeping  them  together;  but,  at  10  o'clock  at  night,  be- 
ing satisfied  that  they  would  not  agree,  discharged  them. 

The  plaintiffs  immediately  gave  notice  to  the  Commis- 
sioner, that  they  appealed  from  the  order  discharging  the 
jury,  and  would  move  the  Court  of  Appeals  for  a  new  trial. 

Upon  the  jury's  being  discharged,  the  defendant  moved 
for  leave  to  withdraw  his  petition.    This  was  refused,  and 
he  also  gave  notice  that  he  appealed,  and  would  renew  the  • 
motion  in  the  Court  of  Appeals. 

The  petition  was  filed  on  the  6th  October  last. 

The  plaintifTs  had  obtained  judgments  in  the  cases  at 
last  spring  term. 

The  plaintiffs  appealed,  from  the  decision  and  order  of 
the  Commissioner  of  Special  Bail,  discharging  the  jury, 
and  moved  the  Court  of  Appeals  to  set  the  same  aside, 
and  for  a  new  trial,  on  the  ground : 

That  the  Commissioner  of  Special  Bail  had  no  legal 
right  to  discharge  the  jury. 

The  defendant  appealed  from  the  decision  of  the  Com- 
missioner, refusing  the  petitioner  leave  to  withdraw  his  pe- 
tition, after  it  was  ascertained  that  the  jury  could  not 
agree. 

Pope,  for  the  plaintiffs,  cited  3  Hill,  6  ;  1  McMullan,  147. 
Pair  <&  Summer,  contra. 

Curia, per  Richardson,  J.  These  cases  are  decided  upon 
the  same  principles  with  that  of  C  P.  Stribling  ads.  Martin 
and  Walker.    (Ante  p.  65.) 

What  jurisdiction  has  this  court  in  such  cases?  No  ver- 
dict has  been  rendered,  and  the  case  is  still  pending.  The 
commissioner  may  have  acted  illegally,  in  discharging  the 
jury-  But  this  court  has  no  authority  to  re-assemble  them. 
Possibly  the  plaintiffs'  complaint  might  be  reached  by  a 
mandamus,  or  in  some  other  way ;  but  no  such  question  is 
before  as,  and  we  cannot  give  a  new  trial,  under  the  Act 
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of  1833,  where  there  has  been  no  trial ;  and  all  the  proceed- 
ings have  been,  as  yet,  interlocutory,  and  to  be  discussed  at 
the  final  decision  below.  Roberts  vs.  Stagg^  1  N.  <&  McC. 
429 ;  3  McC.  90 ;  Savage  vs.  Brooks,  M.  S.  S.  Dec.  1825, 
1  Rice  Dig.  43-4.  It  would  seeni  as  if  the  plaintiffs  should 
proceed  as  if  there  had  been  no  attempt  to  try  the  case,  as 
in  other  similar  cases  of  a  mistrial.  This  is,  however, 
matter  for  the  consideration  of  his  counsel,  not  for  tlie 
court. 

But  on  the  other  hand,  the  defendant  appeals,  because 
he  has  not  been  allowed  to  withdraw  his  petition  and 
schedule,  after  the  supposed  precipitate  discharge  of  the  ju- 
ry, by  the  Commissioner  of  Special  Bail,  although  an  issue 
of  fraud  had  been  made.  Here,  again,  it  would  be  enough 
to  say,  that  the  appeal  lies  not  to  this  court. 

The  most  inferior  tribunal  from  which  no  appeal  is 
given,  is  as  sovereign  within  its  proper  jurisdiction,  as  any 
other  court.  And,  assuredly,  the  defendant  can  be  at  no 
loss,  how  to  proceed  to  get  a  trial,  either  under  the  Prison 
Bounds  Act,  or  else,  under  the  Act  of  1833.  Or,  if  his 
body  be  unlawfully  detained,  what  is  his  remedy. 

Such  suggestions  are  beside  the  proper  question  for  this 
court.  Both  parties  have  mistaken  their  legal  remedy,  in 
appealing  to  this  court ;  and  both  motions  are  dismissed. 

O'Neall,  Evans,  Butler  and  Wardlaw,  JJ.  concurred. 
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Ihe  State  ex  relatione^  Mrs.  Anne  C.  Simmons  vs.  John 
Watson^  Ordinary. 

1.  A  testatrix,  by  her  will,  committed  the  guardianship  of  her  children 
to  their  oncie  and  aunt,  with  a  request  that  in  the  event  of  her  removal,  her 
dangers  should  live  with  their  aunt,  and  be  under  her  particular  guidance 
and  direction.  The  charge  and  direction  of  her  sons  she  left  more  particu- 
J^ly  to  the  uncle,  directing  that  the  oldest  should  go  to  school  for  a  limited 
time,  and  then  embark  in  such  business  as  he  might  select,  with  the  concur- 
rence of  his  uncle;  the  youngest  being  left  to  the  discretion  of  the  uncle 
and  aant  It  is  then  directed  that  the  sons  should  have  a  good  education, 
and  as  much  as  should  be  a  necessary  outfit  for  pursuing  the  profession  or 
business  which  they  might  select,  and  the  balance  to  be  divided  among  the 
daughters  ;  and  the  testatrix  declared  that  she  wished  'Hhis  to  be  carried  into 
effect  according  to  the  judgment  of  her  brother-in-law,''  the  uncle  of  the 
children. 

2.  It  was  held  that  the  provisions  of  this  will  did  not  cast  upon  the  bro- 
ther-in-law of  testatrix,  either  the  charge  and  office,  or  the  rights  of  an  ex- 
ecutor. 

3.  It  may  well  be  doubted,  whether,  under  the  Act  of  1839,  (4  sec  p.  40,) 
die  whole  doctrine  of  an  executor,  according  to  the  tenor,  is  not  thereby  ex- 
ploded. 

4.  The  will  of  testatrix  being  proved,  the  Ordinary  ordered  that  adminis- 
tration c%m  iestamento  anntxoy  should  be  granted  to  the  sister  of  testatrix, 
her  next  of  kin,  upon  her  giving  bond,  with  two  good  securities,  residing 
in  the  district  in  which  the  will  was  proved.  A  mandamus  being  applied 
for  to  correct  the  qualification  of  the  residence  of  the  securities,  and  to  com- 
pel the  grant  of  administratien  without  any  such  condition,  the  Ordinary 
answered,  admitting  the  order,  but  stated  that  subsequently  becoming  satis- 
fied that  the  brother-in-law  of  testatrix,  named  in  her  will,  was  executor  ac- 
cording to  its  tenor,  had  revoked  the  grant  of  administration  and  committed 
to  him  letters  testamentary. 

5.  There  being  no  executor,  held  that  the  order  granting  administration 
was  improperly  revoked,  and  that  mandamus  would  lie,  and  was  the  proper 
legal  remedy  to  compel  the  Ordinary  to  grant  the  administration  to  the  next 

of  kin. 

6.  Also,  that  the  act  of  1839,  (sec.  13,  p.  42,)  providing  for  an  appeal 
firom  '^ny  judgment,  ^c."  of  the  Court  of  Ordinary  did  not  afifect  the 
remedy  by  mandamus  in  this  case. 

7.  A  doubtful  right  of  appeal  does  not  destroy  a  plain  common  law 
right 
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8.  Where  there  is  no  other  appropriate  legal  remedy  for  the  enforce- 
ment of  a  legal  right,  mandamiis  is  the  proper  remedy.  Vide  St(Ue  vs, 
Bruce  et  at.  3  Brev.  270. 

The  Ordinary  is  to  take  good  security  for  administration,  buthas  no  right 
tp  make  residence  a  part  of  the  qualification  of  the  securities. 

Befiyre  O'Neall,  J.  at  GreenoiUe^  Spring  Term,  1843. 

This  was  an  applicatioo  for  a  writ  of  mandamus,  under 
the  following  circumstances.  The  Ordinary  of  Greenville 
district,  before  whom  the  will  of  Mrs.  Caroline  Mayrant 
had  been  admitted  to  probate,  passed  an  order,  directing 
administration  cum  testanunto  annexo  to  be  granted  to  Mrs. 
Simmons,  the  relatrix,  and  next  of  kin  to  the  deceased, 
upon  her  giving  bond  in  the  sum  of  $60,000,  with  two 
good  securities,  residing  in  the  district  of  Greenville.  This 
proceeding  was  instituted  to  compel  the  grant  without  the 
condition  as  to  the  residence  of  the  securities.  The  Ordi- 
nary admitted  the  order,  but  stated  that  he  had  subse^ 
quently  become  satisfied  that  Mr.  Mayrant  was  the  execu- 
tor of  the  will  of  testatrix  according  to  its  tenor;  that  he 
had,  therefore  committed  letters  testamentary  to  Mr.  May- 
rant,  and  revoked  the  grant  of  administration  to  Mrs.  Sim- 
mons. The  questions  which  arose  were,  whether  Mr.  May- 
rant  was  executor,  and  if  not,  whether  mandamus  would 
lie  in  behalf  of  the  relatrix  to  obtain  the  administration. 

The  following  is  the  decision  of  his  Honor  on  the  circuit: 

"The  first  point  necessary  to  be  considered  in  this  case 

is,  whether  Mrs.  Caroline  Mayrant  appointed  any  executor 

in  her  last  will  and  testament?  I  have  considered  this  as 

well  as  my  opportunity  would  allow. 

It  is  contended  from  the  words,  "it  appears  to  me  that 
the  opinion  of  the  father  was,  that  his  sons  should  have  a 
good  education  out  of  his  property,  and  as  much  as  was  a 
necessary  outfit  for  pursuing  the  profession  or  business,  and 
the  remainder  to  be  divided  between  my  daughters ;  and 
it  is  my  desire  this  should  be  carried  into  eflfect  according  to 
the  judgment  of  my  brother-in-law,  Samuel  Mayrant,"  tnat 
Samuel  Mayrant  became,  constructively,  the  executor  of  the 
will.     The  rule  stated  in  1st  Williams,  on  executors,  123, 
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that  "if  by  any  word  or  circumlocution,  the  testator  recom- 
mend, or  commit  to  one,  or  more,  the  charge  and  office,  or 
the  rights  which  appertain  to  an  executor,  it  amounts  to  as 
much  as  the  ordaining  or  constituting  him  or  them  to  be 
executors,"  is,  I  have  no  doubt,  correct,  and  must  apply  to, 
and  govern  this  case.  The  question  then  will  be,  has  the 
testatrix  committed  to  Mr.  Mayrant  the  charge  or  office  of 
an  executor,  or  given  to  him  any  of  his  rights  1  I  think 
not ;  for  at  most,  he  is  only  referred  to  as  the  person  whose 
judgment  should  be  consulted,  in  educating  ner  sons,  and 
in  designating  the  amount  of  the  outfit  for  them.  This 
makes  him  an  adviser,  rather  than  an  executor ;  and  if  ef- 
fect even  can  be  given  to  this  clause  of  the  will,  it  will  be 
by  making  his  discretion,  when  ascertained,  a  standard  by 
which  the  will  is  to  be  executed,  rather  than  a  power  in 
him  to  execute  it. 

The  next  point  is,  whether  a  writ  of  mandamus  will  lie? 

The  writ  of  mandamus  "issues  to  the  Judges  of  any  In- 
ferior Court,  commanding  them  to  do  justice  according  to 
the  powers  of  their  office,  whenever  the  same  is  delayed.'' 
"A  mandamus  is  proper  when  a  party  has  a  legal  right,  and 
there  is  no  other  appropriate  legal  remedy,  and  where,  in 
justice,  there  ought  to  be  one." 

These  two  principles  present  all  the  law  on  this  subject 
necessary  to  be  now  noticed. 

The  Ordinary  is  an  Inferior  Judge,  exercising,  in  some 
respects,  judicial,  and  in  others  mere  mitiisterial  powers. 
The  granting  administration  is,  in  most  instances,  a  mere 
ministerial  power;  and  the  Ordinary  has  no  discretion,  as 
to  whom  he  shall  grant  it,  when  applied  for  by  the  nearest 
of  kin.  If  the  plaintiff  be  entitled  to  administration,  then 
withholding  it  from  her  is  the  delay  of  justice,  and  the  Or- 
dinary may  be  compelled  by  mandamus  to  execute  his 
powers,  and  to  issue  his  letters  of  administration.  That 
M».  Simmons  has  the  right  of  administration,  Is  not  de- 
nied, if  there  be  no  executor.  This  makes  a  law  question, 
which,  when  decided  by  the  Ordinary,  is  not  the  exercise 
of  his  discretion,  but  of  his  legal  judgment;  and  if  it  be 
wrong,  the  party  against  whom  it  operates,  has  the  legal 
right  to  administer,  and  if  she  has  no  other  appropriate  legal 
remedy,  may  have  a  mandamus.    If  Mrs.  Simmons  had 
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beeD  a  party  to  the  proceeding  by  which  MayraDt  claimed, 
and  the  Ordinary  allowed  him  to  be  executor,  then  her 
remedy  would  have  been  by  appeal.  But  not  being  such 
party,  her  only  remedy  is  by  mandamus.  The  Ordinary 
nad  the  right  to  fix  the  amount  of  the  administration  bond, 
and  to  require  good  security,  but  he  had  no  right  to  say 
that  the  securities  should  reside  in  Greenville. 

The  writ  of  mmidamuSy  commanding  the  Ordinary  to 
grant  letters  of  administration,  cum  testam^ento  annexo^  to 
Mrs.  Simmons,  upon  her  entering  into  bond,  in  the  sum  of 
$60,000,  with  good  and  sufficient  security,  to  be  taken  by 
and  approved  of  by  the  Ordinary,  is  ordered  to  issue." 

The  defendant  moved  the  Court  of  Appeals  to  reverse 
the  order  directing  a  mandamus  to  issue,  on  the  following 
grounds : 

1.  That  a  writ  o^  mandamus  will  not  lie  against  a  judi- 
cial officer,  requiring  him  to  reverse  a  decision  which  he 
has  made  as  a  Judge,  granting  letters  testamentary  to  an 
executor,  and  refusing  letters  of  administration  with  the 
will  annexed,  to  a  party  claiming  the  administration. 

2.  That  in  the  will  of  Mrs.  Caroline  Mayrant,  there  is  a 
constructive  appointment  of  Samuel  Mayrant,  Esq.  as  ex- 
ecutor of  the  will,  and  that,  therefore,  letters  testamentary 
were  properly  granted  to  him  by  the  Ordinary,  and  letters 
of  administration,  with  the  will  annexed,  refused  to  Mrs. 
Anne  C.  Simmons. 

B.  F.  Perry  J  for  the  defendant,  contended  that  a  writ  of  man- 
damus will  not  lie  against  a  judicial  officer^  requiring  him  to  re- 
verse a  decision  which  he  has  made  as  a  Judge.  In  the  construc- 
tion of  a  will,  the  Ordinary  acts  as  a  Judge,  and  not  as  a  minis- 
terial officer.  If  an  executor  has  been  appointed  in  the  will,  the 
Ordinary  can  not  exercise  his  ministerial  duties  by  the  appoint- 
ment of  an  administrator.  The  Ordinary  has  decided,  as  the 
Judge  of  the  Court  of  Probates,  that  there  is  a  constructive  ap- 
pointment of  executor  in  the  will  of  Mrs.  Mayrant.  He  is  now 
called  upon  to  reverse  that  decision  by  writ  of  mandamus. 

A  mandamus  will  not  lie  to  compel  a  Judge  to  decide  accord- 
ing to  the  dictates  of  any  judgment  but  his  own.     1  Gond.  U.  S. 
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lUp.  20 ;  8  Peters,  304 ;  13  Id.  279,  401 ;,  20  Wendall,  658  ;  18 
Id.  79 ;  7  Coweii,  363. 

Mandamus  will  not  lie  to  managers  of  elections,  because  they 
acted  judicially.  1  Tread.  Con.  Rep.  1 66  ;  2  Id.  642 ;  nor  to  the 
ComaiissioQers  of  the  Poor,  whenever  they  have  a  discretion.  2 
McCord,  170 ;  nor  where  ^lere  is  a  plain  and  specific  ren!edy  in 
any  other  mode.  2  Chitty's  Black.  204 ;  Bacon's  Abr.  Title, 
Mcmdamus. 

In  the  present  case  there  was  a  specific  legal  remedy  by  ap- 
peal from  the  Ordinary's  decision.  (Acts  of  1839,  p.  42.)  Mrs. 
SimoioQS  had  notice  that  letters  would  be  granted  to  Samuel 
Hayrant. 

The  proper  mode  of  proceeding  when  the  Ordinary  refuses 
letters  of  administration  is  by  appeal.  2  Tread.  Con.  Rep.  703; 
BraumYS.  McGuire^  1  Bailey's  Rep.  350. 

The  will  gives  S.  Mayrant  the  guardianship  of  the  children, 
the  charge  and  direction  of  the  sons,  the  selection  of  their  pro- 
fessions, and  the  education  of  the  sons  out  of  the  property.  He  is 
to  pay  them  an  outfit  for  pursuing  their  business,  and  divide  the 
remainder  between  the  daughters,  4*c.  No  executor  is  expressly 
appointed. 

As  to  the  appointment  of  executors  by  construction,  see 
Croke's  Eliz.  43;  1  Haggard,  80;  3  Phillimore,  116,  424; 
Grimke's  Ex'ors.  93;  Swinburne,  247;  Toller,  35;  1  Com.  Dig. 
448 ;  3  Bacon,  450. 

Samuel  Mayrant  had  had  for  many  years  the  management  of 
this  property.  Did  not  the  testatrix  intend  that  he  should  con- 
tinue in  the  management  of  it  ?  How,  otherwise,  could  he  edu- 
cate the  children,  give  them  an  outfit  and  divide  the  remainder 
between  the  daughters  ? 

The  management  of  an  estate  is  no  easy  matter  for  any  one, 
and  mach  less  so  for  a  lady.  This  was  known  to  the  testatrix, 
and  prevented  her  giving  the  management  of  her  property  to  her 
sister,  Mrs.  Simmons. 

EL  C.  Yaungj  contra. 

Copy  of  Mrs,  Mayranfs  Will, 

It  is  my  wish  that  my  children  should  be  under  the  guardian- 
ship of  my  brother-in-law,  Samuel  Mayrant,  and  my  sister,  Mrs. 
Simmons ;  and  I  request  my  sister  (should  I  be  removed)  to 
take  my  daughters  to  live  with  her,  to  be  under  her  particular 
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guidance  and  direction,  as  she  has  kindly  offered.  I  leave  more 
particularly  to  Mr.  S.  Mayrant^  the  charge  and  direction  of  my 
sons ;  and  I  think  that  the  oldest  should,  for  two  or  three  years, 
go  to  a  good  school,  to  prepare  him  for  some  useful  and  respect- 
able course  of  life,  which  he  must  select,  with  the  concurrence 
of  his  uncle.  I  earnestly  hope  and  advise,  when  selected,  he  will 
adhere  to  it.  With  respect  to  the  younger,  he  is  still  such  a 
child  that  what  is  best  for  him  can  only  be  judged  when  his 
character  is  more  developed,  and  leave  to  his  uncle  and  aunt  to 
do  by  him  what  they  deem  best.  It  appears  to  me  that  the  opi- 
nion of  the  father  was,  that  his  sons  should  have  a  good  educa- 
tion out  of  the  property,  and  as  much  as  was  a  necessary  outfit 
for  pursuing  their  profession  or  business,  and  the  remainder  to  be 
divided  between  my  daughters ;  and  it  is  my  desire  this  should 
be  carried  into  effect,  according  to  the  judgment  of  my  brother-in- 
law,  Mr.  Samuel  Mayrant. 

I  sign  this  now,  to  be  formally  executed  as  my  will  at  a  more 
convenient  time,  after  Mr.  S.  Mayrant's  arrival  here. 

(Signed)  CAROLINE  MAYRANT. 

Anderson  District,  (S.  C.)  July  22, 1842. 

Witness^  Maria  S.  E.  Bee, 
F.  M.  Adams, 
Frs.  K.  Huger. 

Curia,  per  O'Neall,  J.  My  decision,  which  is  copied 
in  the  brief,  was  written  on  the  back  oi  the  suggestion,  and 
does  not  pretend  to  set  out  the  facts.  It  referred  to  what 
appeared  in  the  suggestion,  and  the  answer  of  the  Ordina* 
ry.  It  is  hence  necessary,  that  I  should  state  the  facts  upon 
which  our  judgment  turns. 

Soon  after  the  death  of  Mrs.  Mayrant,  her  will  was 
proved,  and  the  Ordinary  ordered  that  administration  cum 
testamento  annexo  should  be  granted  to  Mrs.  Simmons,  the 
sister  of  the  deceased,  and  her  next  of  kin,  on  her  giving 
bond  in  the  sum  of  $60,000,  with  two  good  securities,  re- 
siding in  Greenville  district,  ^hemandamm  was  applied 
for  to  correct  the  qualification  of  the  residence  of  the  secu- 
rities, and  to  compel  the  grant  of  administration  without 
any  such  condition.  The  Ordinary  answered,  admitting  the 
order  which  he  had  made,  but  stated  that  he  had  become 
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sabsequently  satisfied  that  Samuel  Mayrant  was  executor 
according  to  the  tenor  of  Mrs.  Mayrant's  will,  and  that  he 
had,  therefore,  committed  to  him  letters  testamentary,  and 
revoked  the  grant  of  administration  to  Mrs.  Simmons.  Un- 
der this  state  of  the  facts,  it  is  necessary  to  enquire,  1st. 
whether  Samuel  Mayrant  is  executor  ?  and,  then,  2d.  if  he 
be  not,  whether  mandamus  will  lie  7 

1st.  I  have  considered  this  question,  here  with  more  care, 
than  I  had  the  opportunity  of  doing  on  the  circuit,  and  the 
result  is  a  most  deliberate  conviction  of  the  correctness  of 
the  decision  below.  To  constitute  one  an  executor,  accord- 
ing to  the  tenor,  it  is  necessary  that  he  should  have  ^'the 
charge  and  office,  or  the  right  of  an  executor."  In  Swin- 
burne, on  Wills,  350.  1st  Williams  on  Executors,  123,  in- 
stances are  given  of  an  executor,  according  to  the  tenor. 
All  of  them  arise  from  making  the  person  the  residuary  le- 
gatee. That  was  necessarily  the  case,  from  tlie  fact  that* 
in  England  the  executor,  by  virtue  of  his  office,  took  the 
residue.  But  there  is  great  room  to  doubt,  whether  the 
same  result  would  follow  here,  when  the  executor  has  no 
such  rights.  In  Swinburne,  358,  it  is  advised  that  if  the 
words  be  indifferent  to  make  an  executor  or  universal  le- 
gatary, it  is  best  to  take  the  latter,  and  let  administration 
be  granted.  It  is,  however,  better  to  test  this  case  by  the 
principle  extracted  from  Williams,  and  which  i  have  al- 
ready laid  down.  1st.  Does  the  will  commit  (o  Samuel 
Mayrant  the  charge  and  office  of  an  executor  7  To  me,  it 
is  plain^  it  does  not.  It  was  intended  that  he  and  Mrs. 
Simmons  should  be  testamentary  guardians,  and  to  Mr. 
Mayrant  was  intended  to  be  committed  more  especially  the 
cba^  of  the  sons ;  the  oldest,  it  was  directed  should  go  to 
school  for  a  limited  time,  and  then  to  embark  in  such  bu- 
siness as  he  might  select,  with  the  concurrence  of  his  un- 
cle, S.  Mayrant;  the  youngest  was  left  to  the  discretion  of 
his  uncle  and  aunt,  S.  Mayrant  and  Mrs.  Simmons.  So  far, 
there  is  nothing  like  the  charges  or  office  of  an  executor,  it 
(the  will)  directs,  in  these  provisions,  how  the  supposed 
guardians  should  act.  Then  the  will  directs  that  the  sons 
should  have  a  good  education,  and  as  much  as  was  a  ne- 
cessary outfit  for  pursuing  their  professioUi  or  business, 
which  they  might  select,  and  the  balance  to  be  divided 
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among  the  daughters ;  and  the  testatrix  declared  that  she 
wished  "this  to  be  carried  into  effect,  according  to  the  judg- 
ment of  her  brother-in-law,  Samuel  Mayrant."  Do  these 
last  provisions  give  him  the  charge  or  office  of  an  execu- 
tor ?  Certainly  not.  He  is  to  say  how  much  will  be  a  suit- 
able outfit  for  the  boys,  after  their  education  has  been  com- 
pleted, and  the  balance  is  to  be  divided  between  the 
daughters.  He  is  not  to  divide  the  property.  It  is  mere- 
ly, that  this,  as  well  as  the  outfit  should  be  arranged  ac- 
cording to  his  judgment.  That  is,  he  should  advise  how 
the  property  could  be  best  divided.  I  look  upon  Mr.  May- 
rant,  as  the  mere  adviser  in  the  ultimate  administration  gf 
the  estate. 

2d.  Does  the  will  cast  upon  him  the  rights  of  executor? 
There  is  nothing  which  shews  that  he  was  to  have  the 
control  of  the  property.  He  is  not  directed  to  sell  or  di- 
vide it.  He  is  not  directed  to  pay  debts.  Indeed,  there  is 
nothing  in  the  will,  which,  in  the  remotest  degree  can  be 
considered  as  placing  him  in  the  stead  of  the  executrix, 
and  conferring  upon  him  her  rights.  To  be  an  executor, 
his  authority  must  arise  from  the  will,  and  unless  there  be 
a  clear  intent  to  constitute  the  person  claiming  to  be  so 
regarded  the  executor,  he  never  ought  to  be  declared  to  be 
so,  according  to  the  tenor.  I  confess,  on  referring  to  the 
4th  sec.  of  the  Act  of  1 839,  page  40,  it  may  well  be  doubt- 
ed, whether  this  whole  doctrine  of  an  executor,  according 
to  the  tenor,  is  not  thereby  exploded.  It  provides  that, 
"when  a  deceased  has  left  a  will,  in  writing,  without  ap- 
pointing an  executor  or  executors,  therein,"  it  shall  be  the 
duty  of  the  Ordinary  to  grant  letters  of  administration, 
with  the  will  annexed.  How,  after  this  provision,  the  Or- 
dinary can  hunt  up,  through  a  will,  a  constructive  execu- 
torship, is  difficult  to  conceive.  It  would  seem  to  be 
enough  to  read  the  will,  and  if  no  executor  is  appointed, 
to  grant  administration.  This  would  be  a  plain,  practical 
rule  for  the  guidance  of  Ordinaries,  who  are  generally  very 
little  qualified  to  say  whether  there  is  an  executor  accord- 
ing to  the  tenor. 

3d.  The  next  general  question  is,  whether  mandamus 
will  lie?  There  being  no  executor,  it  follows,  that  the  or- 
der granting  administration  to  Mrs.  Simmons,  was  impro- 
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perly  revoked,  and  that  she  is  entitled  now  to  it,  and  it 
may  be,  that  the  condition  that  her  securities  should  live  in 
Greenville  district  is  illegal,  and  should  be  struck  out. 
How  is  she  to  compel  the  Ordinary  to  grant  her  the  admin- 
istration ?  There  is  no  doubt,  that  in  England  mandamus 
would  be  the  remedy.  In  the  King  against  Dr.  ffay,  2d 
Wm.  Black,  640,  the  court  ordered  a  mandamus  to  the 
Judge  of  the  Prerogative  Court,  to  grant  administration  to 
the  next  of  kin,  notwithstanding  there  was  a  suit  pending. 
So  soon  as  the  title  to  administration  is  clear  of  difficulty, 
then  there  is  generally,  according  to  the  principles  of  the 
common  law,  a  plain  right  to  have  a  mundamus^  to  com- 
pel the  Inferior  Court,  (if  it  refuses  to  act)  to  grant  it. 
When  there  is  no  other  appropriate  legal  remedy  for  the 
enforcement  of  a  legal  right,  mandamus  is  the  proper  reme- 
dy. State  vs.  Bnice  et  ai.  3d  Brev.  Rep.  270.  It  must  be 
an  appropriate^  as  well  as  a  legal  remedy,  to  oust  the  re- 
medy by  mandamus.  In  this  State,  it  is  said  the  party, 
whose  right  of  administration  is  denied  by  the  Ordinary, 
or  delayed  by  improper  conditions,  may  appeal.  The  Act 
of  1839,  sec.  13,  provides,  if  any  person  shall  think  him- 
self aggrieved  by  "any  judgment,  sentence,  decree,  denial 
or  order  of  the  Court  of  Ordinary,  it  shall  and  may  be 
lawful  for  such  person  to  appeal,  by  filing  within  twenty 
days  his  ground  of  appeal,  and  serving  the  opposite  party 
or  attorney  with  a  copy  thereof."  In  another  part  of  the 
same  clause,  the  party  appealing  is  directed  to  file  in  the 
Clerk's  office  a  suggestion,  setting  out  "the  judgment,  sen- 
tence, decree,  denial,  or  order,"  and  his  grounds  of  appeal, 
and  thereupon  to  post  the  usual  thirty  day  rule  to  plead, 
and  an  issue  in  law,  or  in  fact,  is  there  directed  to  be  made 
up,  according  to  the  nature  of  the  case.  These  provisions 
plainly  point  to  a  case  between  party  and  party,  in  which 
there  may  be  an  appeal.  It  does  not  apply  to  a  question 
of  right,  in  which  one  party,  is  alone  concerned,  as  Mrs. 
Simmons  is.  But,  I  apprehend,  a  doubtful  right  of  appeal, 
does  not  destroy  a  plain  common  law  right.  For  the  right 
to  compel  the  Ordinary  to  grant  administration  to  the  next 
of  kin,  by  mandamu^s,  is  essential  to  the  preservation  of  es- 
tates. It  cannot  be,  that  an  estate  is  to  be  unrepresented, 
while  an  appeal  is  to  be  carried  up  to  the  next  .Circuit 
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Court,  and  decided.  The  mandamw,  without  any  such 
delay,  can  be  obtained  from  any  of  the  Judges  at  Cham- 
bers, and  the  administrator  admitted  to  his  rights.  I  think, 
therefore,  Mrs.  Simmons  had  no  other  appropriate  legal 
remedy,  and  hence,  that  she  is  entitled  to  nave  the  writ  of 
mandamus.  It  has  not  been  denied,  that,  that  part  of  the 
Ordinary's  order,  committing  administration  to  Mrs.  Sim- 
mons, which  requires  the  securities  to  live  in  Greenville 
district,  is  illegal.  The  Ordinary  is  to  take  good  security 
for  administration ;  but  he  has  no  right  to  make  residence 
a  part  of  the  qualification  of  the  securities. 

The  motion  to  reverse  the  decision  below,  is  dismissed. 

Evans,  J.  concurred. 

Wardlaw,  J.  I  agree  that  the  will  contains  no  suffi- 
cient appointment  for  executor,  and  that  the  mode  of  ap- 
peal is  by  the  Act  of  1839,  left  too  doubtful  and  difficult  to 
take  away  the  remedy  by  mandamus.  Therefore,  I  concur 
in  the  result. 

BoTLER,  J.  dissenting.  I  feel  bound,  in  this  case,  to 
record  my  dissent  from  the  judgment  of  a  majority  of  my 
brethren,  upon  both  of  the  questions  involved  in  the  grounds 
of  appeal. 

1st.  I  think  Samuel  Mayrant  was  entitled  to  be  invest- 
ed with  the  authority  of  executor,  under  the  will  of  Mrs. 
Caroline  Mayrant.  His  agency  is  indispensably  necessary 
to  carry  that  will  into  effect.  Although  he  is  not,  in  ex- 
press terms,  appointed  executor,  yet  he  is  required  to  ex- 
ercise powers  that  will,  in  their  direct  consequences,  exe- 
cute the  will  of  the  testatrix. 

"An  executor  is  the  person  to  whom  the  execution  of  a 
last  will  and  testament  of  personal  property  is,  by  the  tes- 
tator's appointment  confided."  2  Black.  Com.  503.  Al- 
though no  executor  be  expressly  nominated  in  the  will,  by 
the  word  executor,  yet,  if  by  any  word,  or  circumlocution, 
the  testator  recommend,  or  commit  to  one  or  more,  the 
charge  and  office,  or  the  rights  which  pertain  to  an  execu- 
tor, it  amounts  to  as  much  as  the  ordaining  and  constitut- 
ing him  or  them  to  be  executors,  1  Wms.  on  Ex'ors.  123, 


GOLUMBU,  ]>BCBMBBR,  1843.  107 

The  purport  of  Mrs.  Caroline  Mayrant's  will,  when  ana- 
lyzed according  to  its  just  construction,  is  as  follows: 
With  maternal  solicitude,  in  the  first  place,  she  provides 
guardians  for  her  children.  The  care  and  direction  of  her 
older  son,  she  particularly  commits  to  her  brother-in-law, 
Samuel  Mayrant,  whilst  it  is  her  desire,  that  her  sister 
should  have  the  guidance  and  care  of  her  daughters,  both, 
however,  to  co-operate  in  a  general  superintendance.  With 
regard  to  the  youngest  child,  she  leaves  his  education  to  be 
directed  by  his  uncle  and  aunt,  according  to  the  subse- 
quent developments  of  his  character.  This  purpose  being 
expressed,  the  testatrix,  in  the  last  part  of  her  will,  pro- 
vides, in  effect,  for  the  disposition  of  her  estate,  with  a 
view,  both  of  gratifying  her  own  wishes,  and  of  effecting 
the  probable  designs  of  her  husband  in  relation  to  their 
children.  She  gives  to  her  sons,  money  enough  to  acquire 
an  education  and  profession  or  calling,  with  a  decent  out- 
fit After  these  expenditures,  it  is  provided  that  the  re- 
mainder of  her  estate  should  be  aivided  between  her 
daughters.  And  how  is  this  disposition  of  her  estate  to  be 
carried  into  effect?  Why,  as  she  expresses  it  in  the  last 
line  of  her  will,  "according  to  the  judgment  of  her  brother- 
in-law,  Samuel  Mayrant."  From  this,  it  would  seem  evi- 
dent, that  the  money  for  the  education  of  the  children,  must 
go  through  the  hands,  and  be  expended,  by  the  direction  of 
Samuel  Mayrant,  and  it  is  equally  clear,  that  the  remain- 
der cannot  be  divided  in  any  other  way  than  as  Samuel 
Mayrant  may  direct.  His  will  and  judgment  constitute 
the  law,  under  the  will,  for  the  disposition  and  distribution 
of  the  estate.  With  these  explanatory,  but  full  powers, 
necessarily  implied,  can  it  be  supposed  that  the  testatrix 
had  in  contemplation  any  other  agency,  such  as  would  be 
required  in  the  functions  of  a  distinct  administrator,  to  car- 
ry into  effect  the  provisions  of  her  will  1  What  discretion 
or  power  would  such  an  agent  have  1  No  more  than  those 
of  an  automaton,  moving  under  the  volition  and  judgment 
of  Samuel  Mayrant.  The  estate  is  to  be  expended  and  di- 
vided by  him,  and  only  by  him ;  what  necessity  then,  can 
there  be,  for  calling  in  the  inoperative  interference  of  ano- 
ther? I  can  neither  perceive  or  imagine  a  reason  for  it.  I 
think  this  view  is  illustrated  by  the  cases  quoted  in  Wil- 
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liams  on  Executors;  as  where  the  testator  says,  I  commit 
all  my  goods  to  the  administration  of  A.  B. ;  or  to  the  dispo- 
sition of  A.  B.  In  such  cases,  A.  B.  would  be  appointed  ex- 
ecutor. 1  Wms.  Ex'rs.  123. 

The  second  question  is  still  free'r  from  difficulty.  There 
was  no  necessity,  or  legal  propriety,  in  resorting  to  the 
writ  of  mandamus,  to  compel  the  Ordinary  to  do  bis  duty, 
in  reference  to  the  rights  of  Mrs.  Simmons.  She  had  a  sta- 
tutory remedy  fully  provided  by  the  Act  of  1839.  The  writ 
oi  mandamus  is  a  high  prerogative  writ,  issuing  in  this 
State,  from  a  Superior  Court  of  Law,  directed  to  officers 
of  an  inferior  jurisdiction,  requirins  them  to  do  some  parti- 
cular act,  therein  specified,  which  pertains  to  their  office 
and  duty.  In  general,  it  is  to  require  such  officers  to  do 
some  ministerial  act,  which  they  have  omitted,  and  which, 
by  law,  they  are  required  to  perform.  It  ought  to  be  used 
on  all  occasions  where  the  law  has  established  no  specific 
remedy,  and  where,  in  justice  and  good  government,  there 
ought  to  be  one.  4  Bac.  Ab.  {Mandamus.)  But  it  appears 
from  the  same  book  that  where  the  party  applying  for  such 
a  writ,  has  a  specific  and  subsisting  legal  remedy^  for  a  legal 
right,  it  will  be  denied.  The  remedy  in  the  case  of  the 
present  relatrix,  is  provided  in  the  following  clause  of  the 
Act  of  1839,  page  42,  sec.  13.  'If  any  person  or  persons 
shall  think  themselves  aggrieved,  by  any  judgment,  sen- 
tence, decree,  determination,  denial  or  order,  of  any  of  the 
Courts  of  Ordinary  aforesaid,  it  shall  and  may  be  lawful 
for  such  person  to  appeal  therefrom  to  the  Court  of  Com- 
mon Pleas  or  Equity,  by  filing  within  twenty  days  thereaf- 
ter, his  or  her  grounds  of  appeal  therefrom,  and  serving  the 
opposite  party  or  attorney,  with  a  copy  thereof." 

If  Mrs.  Simmons  was  entitled  to  the  administration,  and 
the  Ordinary  had  refused  to  grant  her  letters,  or  if  he  had 
granted  them  with  an  order  that  her  securities  should  re- 
side in  Greenville,  what  was  then  to  prevent  her  from  ta- 
king an  appeal  from  either,  as  an  entire  denial  of  her  rights, 
or  an  order  made  in  derogation  of  them.  I  can  perceive  no 
reason  whatever;  on  the  contrary,  her  mode  of  redress  is 
specifically  provided  by  the  ample  provisions  of  the  above 
clause.  She  had  a  right  to  appeal  to  the  Court  of  Com- 
mon Pleas,  to  have  such  denial  or  order  reversed^  with  in- 
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structions  to  the  Ordinary,  as  to  his  duties.  On  the  Ordi- 
nary's refusing  to  comply  and  carry  into  effect  such  instruc- 
tions of  the  Court,  growing  out  of  the  appeal,  a  ma7idamu8 
might  issue,  or  some  other  process  to  compel  the  subordi- 
nate tribunal  to  do  its  duty.  It  is  said,  however,  that  an 
appeal  is  only  contemplated,  and  provided  for,  in  cases 
where  there  is  another  party  on  whom  notice  of  appeal 
may  be  served.  According  to  this  view,  there  can  be  no 
appeal  from  the  Ordinary,  in  ex-parte  cases.  The  very 
word  ^^denicU^"  seems  to  imply  that  there  may  be  an  ex- 
parte  application  to  the  Ordinary,  and  that  upon  bis  refu- 
sal or  clema/ of  which,  an  appeal  will  lie.  It  was  necessa- 
ry and  proper  that  the  Act  should  have  provided  for  all 
cases,  and  hence,  the  provision  that  where  there  is  an  op- 
posite party,  notice  should  be  served  on  him.  But  where 
there  is  no  party  occupying  an  adversary  position,  of  course 
there  will  be  no  necessity  to  serve  notice.  It  does  not  fol- 
low that  such  party,  who  may  have  met  with  a  gross  de- 
nial of  his  rights,  shall  be  deprived  of  all  right  of  appeal, 
because  he  can  find  no  party  to  serve  a  notice  on.  When 
there  is  no  opposite  party  concerned,  the  party  complain- 
ing shall  file  his  ground  of  appeal  with  the  Ordinary,  and 
thereupon,  that  officer  would  be  required,  as  provided  by 
the  Act,  ^^on  fling  suck  notice^^^  to  make  out  for  the  party 
so  appealing,  a  ^'copy  of  such  judgment,  sentence,  decree, 
determination,  order,  or  denial,"  and  of  the  evidence  taken 
by  him  on  such  proceeding. 

I  have  always  understood  that  it  was  an  axiom,  that  the 
mogor  inclvdeathe  minor ^  and,  therefore,  where  a  party  is 
allowed  an  appeal,  when  he  is  required  to  serve  notice  on 
others  who  are  concerned,  I  do  not  see  why  he  may  not 
appeal  when  no  body  is  concerned  but  himself.  He  only 
has  less  to  do  in  one  instance,  than  in  the  other.  But  it  is 
unnecessary  to  attempt,^  by  illustration,  to  make  the  palpa- 
ble meaning  of  the  Act,  clearer  than  Hs  own  language 
speaks.  Its  provisions  are  made  even  plenary  by  cumu- 
lative expletives. 

Richardson,  J.  concurred. 

Note.  When  mandamus  lies  generally — see  The  People  vs,  Corpo- 
faHau  of  Brooklyn^  1  Wendell,  318;  Commonwealth  vs.  Risseter^  2  Bin- 
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ney,  362 ;  Griffith  vs,  CochratUj  5  lb.  87 ;  Commonwealth  vs.  Jtutges  of 
Common  Pleas,  3  lb.  275. 

It  seems  that  mayidamiis  will  lie  to  prove  a  will,  and  if  there  be  none,  to 
grant  administration.  Gray  vs.  Finch,  Comb.  454;  Dunhin  vs.  Mun.  T. 
Kaym.  235. 

To  Inferior  Courts,  10  Wend.  285 ;  2  Cowen,  479.  Amherst's  case,  T. 
Raym.  214 ;  Burgh  vs.  Blunt,  Mod.  Rep.  350. 

See  further,  many  cases  collected,  Am.  Com.  Law.    (Mandamus.) 


J.  KirkpcUrick  (fe  Co.  vs.  Xailianiel  Ford  and  David  Aiken. 

1.  The  rule  to  compel  the  payment  of  money  collected  by  the  Sheriff  to 
an  execution,  lies  at  the  instance  of  the  plaintiff  in  execution,  or  his  repre- 
sentative. 

2.  Where  money  was  deposited  with  the  Sheriff,  to  be  applied  in  pay- 
ment of  executions  against  a  certain  defendant,  on  his  compliance  with  cer- 
tain conditions,  the  Sheriff, supposing  the  defendant  would  comply  with  them, 
paid  the  money  to  the  plaintiffs'  attorney,  in  the  case  entitled  to  it,  on  a  pro- 
mise to  refund  in  case  the  conditions  were  not  complied  with,  which  not 
being  done,  the  money  was  refunded  and  restored  to  the  person  who  had 
made  the  deposit  Under  these  circumstances,  the  deposit  so  made  with  the 
Sheriff,  did  not  operate  as  a  satis&ction  pro  tanto. 

3.  Where  the  amount  of  several  executions  against  a  defendant  were  paid 
to  the  sheriff  by  a  third  person,  upon  the  understanding  that  they  were  to 
be  assigned  to  him,  which  was  done  by  the  plaintiff's  attomies,  it  was  held 
that,  although  the  assignments  did  not  have  the  effect  of  liarring  the  plain- 
tiffs from  setting  up  a  claim  to  the  judgments,  as  an  attorney  cannot  assiga 
a  judgment,  yet  if  they  did  not  set  up  any  claim,  creditors  could  not,  and 
that  the  payments  so  made  were  no  satisfaction  of  the  executions. 

Before  O'Neall,  J.  at  Fairfield,   FaU  Term,  1843. 

This  was  a  rule  against  the  Sheriff,  whose  return  sets 
out  a  variety  of  facts. 
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Amongst  others,  that  there  were  in  his  office  a  great 
many  executions  against  Nathaniel  Ford,  elder  than  that 
of  the  the  plaintiffs' ;  to  which  the  proceeds  of  his  proper- 
ty (all  of  which  had  been  sold  under  Ji.  fa.)  had  been  ap- 
plied. 

He  stated  that  Mr.  Hall  had  deposited  with  him  $2000, 
to  be  applied  to  the  satisfaction  of  executions  against  Ford, 
on  his  compliance  with  cettain  conditions.  That  supposing 
Ford  would  comply  with  them,  he  had  paid  the  same  over 
to  the  plaintiffs'  attorney  in  the  case,  entitled  to  the  same, 
on  his  promise  to  refund,  if  Ford  did  not  comply.  Ford 
failed  to  comply  with  the  conditions  annexed  by  Hall  to 
his  deposit.  Hall  claimed  from  him,  the  Sheriff,  the  money. 
He  compelled  the  plaintiff's  attorney  to  refund  and  restored 
the  money  to  Hall. 

He  also  stated  that  a  large  payment,  perhaps  $1541  44, 
had  been  made  to  David  Aiken,  by  N.  Ford ;  and  which 
he,  Aiken,  promised  should  be  credited  on  one  of  the  elder 
executions,  (perhaps  McMahan's.)  For  this  sum,  Aiken 
had  been  sued  by  Col.  Peay,  assignee  of  that  judgment ; 
and,  therefore,  no  application  had  been  made. 

It  appeared  that  Col.  Nicholas  Peay,  paid  into  the  Sher- 
iff's omce,  the  amount  of  several  of  the  older  executions, 
and  at  the  time  of  making  such  payment,  caused  the  plain- 
tiffs' attorney,  in  each  case,  to  assign  the  executions  to 
him.  This  appeared  as  part  of  the  evidence  of  the  payment 
made  by  him ;  being  included  in  and  part  of  each  receipt, 
indorsed  on  the  executions  respectively. 

The  presiding  Judge  thought,  and  .so  ruled,  that  the  de- 
posit made  by  Hall,  was  no  payment  in  satisfaction  of  the 
executions,  until  the  conditions  were  complied  with. 

As  to  the  payment  made  to  Aiken,  his  Honor  thought 
be  had  nothing  to  do  with  it.  Aiken  had  no  right  to  re- 
ceive the  money  in  satisfaction  of  any  of  the  executions. 
It  was,  however,  enough  to  discharge  the  rule,  that  it  was 
the  subject  of  a  pending  action  at  law. 

As  to  the  executions  assigned  to  CoL  Peay,  it  was  ruled, 
that  they  were  not  satisfied  by  a  payment  made  by  a  third 
person,  when,  at  the  time  of  making  such  payment,  he 
shewed  that  his  purpose  was  not  to  satisfy,  but  to  acquire 
a  right  to  the  executions  as  subsisting  liens. 
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The  rule  was  discharged. 

The  defendants  moved  the  Court  of  Appeals  to  make 
the  rule  absolute  in  this  case,  on  the  following  grounds . 

1.  Because  the  payments  made  by  Col.  Peay  and  Mr. 
Hall,  should  be  considered  pro  tarUo,  as  satisfaction  of  the 
executions  in  the  cases  in  which  the  payments  were  made. 

2.  Because  the  Sheriff  received  the  monies  in  his  official 
capacity,  and  had  no  right  to  make  any  conditions  or  sti- 
pulations upon  the  receipt  of  It. 

3.  Because  the  evidence  of  satisfaction  arising  from  the 
official  books  of  the  Sheriff,  could  not  be  repelled  by  other 
testimony. 

4.  Because  the  executions  in  the  cases  in  which  the 
payments  were  made  are  satisfied. 

Bot/ce,  for  the  motion. 

Black  and  DeSaussure,  contra. 

Chiriay  per  O'Neall,  J.  This  case,  considered  in  any 
point  of  view,  cannot  give  the  defendant,  Aiken,  the  ad- 
vantage which  he  seeks,  in  moving  this  rule.  If  the  ques- 
tion had  been  raised,  I  have  no  doubt  he  had  no  right  to 
the  rule  at  all.  All  be  could  have  done,  would  have  been, 
to  move  that  the  plaintiffs,  in  the  senior  executions,  should 
have  been  put  under  rules  to  shew  cause  why  satisfaction 
should  not  be  entered. 

The  rule  to  compel  the  payment  of  money  collected  by 
the  Sheriff  to  dn  execution,  lies  at  the  instance  of  the  plain- 
tiff in  execution,  or  his  representative. 

But  as  the  facts  have  been  spread  before  us,  as  they 
were  before  the  Circuit  Court,  the  decision  will  not  be 
placed  on  the  preliminary  objections. 

The  case  of  Carson  vs.  Richardson,  3  McC.  528,  seems 
to  us  to  cover  all  the  grounds  which  have  been  taken. 

It  is  plain  from  the  report,  and  the  Sheriff's  return,  that 
the  money  of  Dr.  Hall  was  deposited  with  the  Sheriff,  to 
be  applied  to  the  payment  of  the  executions  against  Ford, 
on  a  condition  which  was  not  complied  with  ;  and  that  the 
money  was  refunded  to  Hall.     Under  such  circumstances. 
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it  would  make  the  law  a  perfect  snare,  if  this  should  ope- 
rate as  a  satisfaction  pro  tanto.  So  too,  as  to  the  payments 
made  by  Peay.  They  were  made  upon  the  understanding, 
that  the  executions  should  be  assigned  to  him,  and  the  at- 
torn ies  have  accordingly  assigned. 

It  is  true,  an  attorney  cannot  assign  a  judgment,  and 
that,  therefore,  the  assignments  here,  could  not  have  the 
effect  to  bar  the  plaintiffs  from  claiming  the  judgments ; 
but  if  they  think  proper  not  to  set  up  any  claim,  I  do  not 
perceive  how  creditors  can. 

There  is  no  satisfaction,  in  fact,  of  the  executions,  and 
there  is  no  principle  of  law  or  equity,  which  will  imply 
satisfaction  from  what  has  been  done. 

The  motion  is  dismissed. 

Richardson,  Evans,  Butler,  and  Wardlaw,  JJ.  con- 
curred. 


John  W.  Motte  vs.  David  Aiken, 

1.  Defendant,  at  Sheriff's  sale,  purchased  a  horse,  as  the  property  of 
plakitifi^s  father,  the  horse  being  claimed  by  the  plaintiff  under  a  parol  gift 
from  the  fiither  about  seven  years  before  the  trial.  Plaintiff  and  his  &ther 
liTed  together,  the  latter  having  as  much  the  possession  of  the  horse  after 
as  before  the  gift  Held,  on  a  suit  for  the  value  of  the  horse,  that  since 
the  Act  of  1832,  (6  Stat  483)  plaintiff  could  not  recover  on  such  a  case 
against  a  purchaser  under  an  execution,  for  a  debt  contracted  since  the  gift, 
as  was  the  case. 

Before  O'Neall,  J.  at  Fairfield,  Fall  Term,  1843. 

This  was  a  summary  process  to  recover  the  value  of  a 
borse,  purchased  by  the  defendant  at  Sheriff's  sale,  as  the 
property  of  the  plaintiff's  father. 
15 
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The  plaintiff  relied  upon  a  parol  gift  of  the  horse  by 
his  father  to  him,  about  seven  years  before  the  trial. 

The  proof  was,  that  the  plaintiff  and  his  father  lived 
together,  and  that  his  father,  after  the  gift,  had  as  much 
possession  of  the  horse,  as  he  had  before. 

The  presiding  Judge  said  to  the  plaintiff's  counsel,  that 
since  the  Act  of  1832,  he  could  not  recover  on  such  a  case, 
against  a  purchaser  under  an  execution,  for  a  debt  con- 
tracted since  the  gift,  as  was  the  case  here. 

For  that  Act  declares  that,  "  no  parol  gift  of  any  chat- 
tel shall  be  valid  against  subsequent  creditors  or  pur- 
chaser, or  mortgagees,  except  when  the  donee  shall  be  se- 
parate and  apart  from  the  donor,  and  actual  possession 
shall,  at  the  time  of  the  gift,  be  delivered  to,  and  remain 
and  continue  in,  the  donee,  his  or  her  executors,  adminis- 
trators or  assigns."    (6  Stat.  482.) 

The  plaintiff  submitted  to  a  non-suit,  and  now  moves  to 
set  it  aside  on  the  following  grounds. 

1.  Because,  it  having  been  proven  that  the  plaintiff  had 
seven  year's  possession  of  the  chattel  sued  for,  he  was  en- 
titled to  recover. 

2.  Because  seven  years  possession  of  the  chattel  of  it- 
self, gave  a  perfect  title  to  the  plaintiff. 

3.  The  only  object  of  the  Act  of  1832,  was  to  give  no- 
tice, that  the  possession  in  this  case  having  been  public 
and  notorious  for  so  many  years,  dispensed  with  tne  ne- 
cessity of  the  gift  being  originally  in  writing  and  recorded. 

4.  That  the  only  object  of  the  Act  of  1832,  was  to  give 
notice  to  subsequent  purchasers  or  creditors,  that  in  this 
case,  the  defendant,  having  express  notice  at  the  time  he 

Eurchased,  that  he  purchased  the  property  of  the  plaintiff'y 
e  cannot  desire  any  protection  from  the  Act  of  1832. 

Boyce^  for  the  motion. 
McDowell^  contra. 

Chiria^  per  O'Neall,  J.  This  case  was  a  summary 
process  to  recover  the  value  of  a  horse,  purchased  by  the 
defendant  at  Sheriff's  sale,  as  the  property  of  the  plaintiff's 
father. 
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The  plaintiff  relied  upon  a  parol  gift  of  the  horse  by  his 
father  to  him  about  seven  years  before  the  trial.  The 
proof  was,  that  the  plaintiff  and  his  father  lived  together, 
aod  that  his  father,  after  the  gift,  had  as  much  possession 
of  the  horse  as  he  had  before. 

I  said  to  the  plaintiff's  counsel,  that  since  the  Act  of 
1832,  be  could  not  recover  on  such  a  case  against  a  pur- 
chaser, under  an  execution  for  a  debt  contracted  since  the 
gift,  as  was  the  case  here. 

For  that  Act  declares  that,  ''  no  parol  gift  of  any  chattel 
shall  be  valid  against  subsequent  creditors  or  purcha- 
sers or  mortgagees,  except  when  the  donee  shall  be  sepa- 
rate and  apart  from  the  donor,  and  actual  possession  shall, 
at  the  time  of  the  gift,  be  delivered  to  and  remain  and 
continue  in  the  donee,  his  or  her  executors,  administrators 
or  assigns."     (6  Stat.  482.) 

The  plaintiff  submitted  to  a  non-suit,  and  now  moves  to 
set  it  aside,  on  the  grounds  stated  within. 

This  court  concurs  in  the  view  of  this  case  taken  by 
the  Judge  below.    The  motion  is  dismissed. 

Richardson,  Evans,  Butlr  and  Wardlaw,  JJ.  con^ 
curred. 
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V.  HUdreth^  hearer^  vs.  Thomas  Giiffin. 

1.  A  Sheriff  is  not  authorized  to  receive  money  for  a  plaintiflTon  mesne 
process  and  where  a  defendant  gave  in  evidence  a  receipt  of  the  Sheriff, 
imd  mesne  process  issued  before  on  the  same  note  on  which  he  was  sued,  it 
was  held  that  he  viras  not  thereby  discharged. 

2.  A  payment  thus  made,  is  not  a  payment  to  the  official  agent  of  the 
plaintiff,  acting  under  his  authority. 

3.  The  21st  Section  of  the  Act  of  1839,  in  relation  to  the  office  and  du- 
ties of  Sheriff,  makes  no  change  in  the  law  in  this  respect. 

Before  O'Neall,  J.  at  Fairfield,  November,  1843. 

This  was  a  summary  process,  brought  for  the  recovery 
of  a  sum  of  money,  due  by  note.  The  defendant  gave  in 
evidence  a  receipt  of  the  Sheriff  for  (he  same  sum  and 
mesne  process  previously  on  the  same  note. 

The  question  was,  whether  the  sheriff  might  receive 
money  on  mesne  process  ?  The  presiding  Judge  thought, 
since  the  Act  of  1839,  he  might. 

The  decree  was,  therefore,  for  the  defendant 

The  plaintiff  appealed  on  the  following  ground. 
That  the  payment  of  the  note  to  the  Sheriff  on  mesne 
process  in  the  former  suit,  was  no  discharge  of  the  debt. 

JUcCall  &  Robertson,  for  the  motion. 
McDowell,  contra. 

Curia,  per  Butler,  J.  In  general,  the  process  which 
the  Sheriff  acts  under,  contains  his  authority,  and  indi- 
cates his  official  obligations.  In  obeying  the  directions  of 
the  writ  of  capias,  the  sheriff  is  neitner  expressly  author- 
ized or  in  any  wise  required  to  receive  money  for  the  plain- 
tiff. The  writ  of  ^.  fa.  on  the  contrary,  not  only  in  ex- 
press terms,  confers  the  authority,  but  imposes  on  the 
sheriff,  an  official  obligation  to  collect  a  specified  sum  for 
him.  In  this  respect,  a  sheriff  acts  as  tne  agent  of  the 
plaintiff,  under  an  official  power  of  attorney;  and,  there- 
fore, money  paid  to  the  agent  is  a  good  payment  for  the 
principal.     Under  mesne  process,  the  sheriff  has  no  means 
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of  ascertaining  the  amount  of  the  debt,  as  the  process  has 
no  reference  to  its  collection.  In  such  case,  the  sheriff 
would  have  to  rely  on  the  statement  of  the  defendant,  or 
apply  to  the  attorney  for  the  obligation,  and  which  he 
would  have  no  right  to  demand  under  any  authority  con- 
tained  in  the  writ.  It  would  seem,  therefore,  that  a  pay- 
ment made  by  the  defendant  on  such  process,  would  be  so 
much  money  paid  to  a  person  not  authorized  by  the  plain- 
tiff to  receive  it,  and  should  be  regarded  as  having  been 
received  at  the  defendant's  risk.  Such  was  certainly  re- 
cognized to  be  the  law  before  the  Act  of  1839.  In  the 
case  of  Childs  vs.  HoUoioay,  4  McCord,  164,  Judge  Waities 
held  that  a  ''sheriff  had  no  authority  to  receive  the 
money  (in  question)  but  what  he  derived  from  the  execu- 
tion." It  appeared  in  that  case,  that  the  deputy  of  the 
sheriff  had  received  money  from  a  defendant  before  judg- 
ment was  entered  up,  but  after  an  order  for  judgment  by 
the  clerk.  On  a  rule,  the  sheriff  took  the  ground,  that  he 
was  not  responsible  for  a  payment  made  to  his  deputy, 
until  execution  was  lodged  in  his  office  for  collection. 
And  the  judgment  of  the  court  turned  entirely  on  the 
soundness  of  this  position.  It  seems  to  me,  that  it  could 
have  made  no  difference  if  the  deputy  had  received  the 
money  while  he  had  a  writ  to  be  executed,  there  being 
no  authority  to  demand  payment  till  execution.  This  po- 
sition is  fully  sustained  by  English  authority.  In  Bidolph 
m.  BnACCj  12  Mod.  Rep.  230,  Holt  says  a  sheriff  has  no  power 
to  receive  money  from  the  defendant  on  capias,  for  his  busi- 
ness is  only  to  execute  his  writ ;  and  if,  in  such  cases,  a 
defendant  paid  the  sheriff,  and  he  after  become  insolvent 
and  do  not  pay  the  plaintiff,  such  payment  shall  not  excuse 
the  defendant 

Has  the  Act  of  1839,  made  any  alteration  in  the  gene- 
ral principles  of  law  ?  The  21st.  Sec.  of  that  Act  contains 
these  words,  "  If  any  sheriff  shall  fail  to  execute  or  return 
final  process  in  any  civil  suit,  or  pay  over  money  when  de- 
manded, that  has  come  into  his  hands  as  sheriff,  to  the 
party  entitled  thereto,  Ac.  <&c.  he  shall  be  liable  to  be 
attached  for  contempt,  <&c.  <&c."  Under  this  clause,  the 
sheriff  is  liable,  in  the  summary  proceeding  by  rule,  for  all 
mofiles  that  have  come  into  his  hands  in  virtute  officii,  in 
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other  words,  such  as  he  has  collected  under  legal  authori- 
ty. For  the  purpose  of  ascertaining  his  legal  authority  to 
collect,  we  must  refer  to  the  process  under  which  he  has 
acted.  That  alone  should  be  his  commission  to  effect  the 
object  of  the  law ;  and  as  the  writ  contains  no  direction  to 
the  sheriff  to  collect  money,  his  receiving  it  on  such  pro- 
cess, cannot  be  referred  to  his  official  authority  as  sheriffs 
but  must  be  regarded  as  an  act  done  by  his  voluntary 
agency,  and  beside  his  commission,  as  much  so  as  if  he 
had  collected  money  for  the  plaintiff  on  foreclosure  of  mort- 
gage. In  which  case,  the  court  would  regard  the  matter 
as  one  of  individual  responsibility.  Any  other  view  of 
this  subject  would  lead  to  a  great  confusion,  so  far  as  it 
regards  the  rights  of  plaintiffs,  and  the  liabilities  of  secu- 
rities. This  may  be  a  hard  case  on  the  defendant,  as  he, 
no  doubt,  honestly  paid  the  amount  of  the  note  to  the 
sheriff^  under  the  impression  that  he  was  entirely  discharg- 
ed. Either  he  or  the  sheriff's  securities  must  suffer ;  and 
they  have  a  right  to  say  that  they  ought  not  to  be  liable 
for'the  sheriff's  delinquencies,  except  for  his  official  acts. 
There  seems,  therefore,  to  be  no  other  alternative  but  U^ 
let  judgment  go  against  the  defendant,  on  the  ground,  that 
his  payment  to  the  sheriff  on  mesne  process^  was   not  a 

Eayment  to  the  official  agent  of  the  plaintiff,  acting  under 
is  authority.    The  motion  to  reverse  the  circuit  decree 
is  therefore  granted. 

Richardson,  O'Neall,  Evans  and  Wardlaw,  JJ.  con- 
curred. 
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A.  C.  Bomar  vs.  R.  C.  Poole, 

1.  In  an  action  against  the  defendant  on  a  bail  bond,  the  proof  was,  that 
he,  and  another,  were  securities  for  the  same  principal  for  the  prison  bounds. 
That  they  wished  to  surrender  him  in  this  case,  and  that  when  they  went 
to  the  sheriff  for  the  purpose  of  making  the  surrender  in  the  bounds  case, 
defendant  said  to  the  sheriff,  that  he  wished  to  be  free  from  all  responsibili- 
ty— to  which  the  sheriff  replied,  by  saying,  that  his  principal  was  in  gaol. 

2.  This  was  held  an  insuJ£cient  surrender  of  the  principal,  as  it  did  not 
appear  certainly,  in  what  cases,  or  for  what  purpose,  it  was  made. 

3.  The  surrender  of  a  principal  by  bail,  must  be  by  some  distinct,  une- 
quivocal act,  accompanied  by  such  declarations  or  acknowledgments  as 
shew  its  purpose,  and  the  case  or  cases  to  which  it  applies,  and  guarded  by 
the  means  of  clear  proo^  so  that  the  sheriff  may  be  surely  liable  if  he 
should  permit  an  escape,  and  may  be  protected  in  detaining  the  principal 
rendered,  until  a  lawful  discharge  be  had. 

Btfore  O'Neall,  J.  at  Spartanburg^  Extra  Term,  July,  1843. 

This  was  an  action  on  a  bail  bond,  executed  by  F.  Bomar, 
and  the  defendant,  in  the  case  of  Chambers  &  Co.  vs.  X  V. 
Bomar.  The  only  question  in  this  case  was,  whether  the 
defendant  had  surrendered  his  principal.  The  proof  was, 
that  William  Walker  and  Poole  were  securities  for  Bomar, 
for  the  bounds,  in  the  case  of  Mitchell  against  him ;  they 
wished  to  surrender  him  in  that  case ;  the  defendant  said 
to  Walker,  that  he  was  security  for  Bomar  in  other  cases; 
and  the  defendant  said,  when  they  said  to  the  sheriff,  that 
they  came  to  surrender  him  in  the  prison  bounds  case,  that 
he  wished  to  be  free  from  all  responsibility,  the  sheriff*, 
Bomar,  replied  that  F.  Bomar  was  in  gaol.  The  witness. 
Walker,  said  he  did  not  know  that  any  thing  was  said 
about  the  Chambers  case.  Tollison  proved  that  Bomar 
was  only  confined  in  the  bounds  case. 

For  the  plaintiff*,  J.  P.  Martin,  proved  that  he  was  bail, 
in  a  similar  case,  in  which  he  had  neglected  to  surrender 
his  principal.  He  consulted  Poole  about  his  liability,  he 
advised  him  he  would  have  the  money  to  pay ;  and  said  to 
him,  that  he  had  forgotten  his  being  bail  for  Bomar  in  this 
case,  or  he  would  have  surrendered  him. 

The  question  of  surrender  was  submitted  to  the  jury, 
as  one  of  fact     They  found  for  the  defendant. 
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The  plaintiff  appealed,  and  moyed  for  a  new  trial  on 
the  following  grounds. 

1.  Because  the  surrender  of  F.  Bomar,  in  the  case  of 
Mitchell,  was  no  surrender  in  any  other  case,  nor  did  the 
general  declaration,  that  he  wanted  to  be  discharged  from 
all  responsibility,  vary  the  character  of  the  surrender. 

2.  Because  the  surrender,  to  be  efiectual,  must  be  speci- 
fic, which  was  not  done  in  this  case. 

3.  Because  the  verdict  in  this  case  was  without  evi- 
dence. 

4.  Because  the  verdict  was  against  law  and  evidence. 

Henry  &  Boho^  for  the  motion. 
H..H.  Thompson^  contra. 

Cwria^  per  Wardlaw,  J.  The  practice  of  the  English 
courts  prescribes  certain  formalities,  as  essential  to  perfect 
the  render  by  bail,  which,  in  the  Common  Pleas,  are 
more  simple  than  in  the  King's  Bench.  See  Sellon's  Prac^ 
tice,  165.  Of  these  formalities,  the  comittiturof  a  judge 
is  expressly  dispensed  with  by  our  Act  of  1809 ;  and  the 
circumstance  that,  with  us,  the  bail  bond  is  by  statute, 
converted,  in  effect,  into  a  bail  piece,  and  is  kept  by  the 
sheriff,  whose  duty  it  is  to  receive  the  body,  makes,  by  im- 
plication, other  changes  in  the  prescribed  formalities. 

It  is  not  now  intended  to  lay  down  a  rule  which  shall 
hereafter  be  conformed  to,  nor  to  decide  whether  notice  to 
the  plaintiff's  attorney  is,  as  in  England,  necessary  to  per- 
fect the  render^  nor  whether,  as  tnere,  the  bail  remains 
bound  until  an  exoneretur  be  entered.  Sufficient  here  it  is 
to  say,  that  the  render  must  be  by  some  distinct,  unequi- 
vocal act,  accompanied  by  such  declarations  or  acknow- 
ledgments as  shew  its  purpose,  and  the  case  or  cases  to 
which  it  applies,  and  guarded  by  the  means  of  clear  proof, 
so  that  the  sheriff  may  be  surely  liable  if  he  should  permit 
an  escape,  and  may  be  protected  in  detaining  the  principal 
rendered,  until  a  lawful  discharge  be  had.  If  a  principal 
rendered  should,  under  our  Act  of'  1839,  give  new  bail  in 
the  case  distinctly  mentioned  to  the  sheriff,  it  would  be 
dangerous  and  unjust  to  compel  the  sheriff,  at  his  hazard, 
to  decide  whether  or  no,  such  principal  should  yet  be  de- 
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tained  on  account  of  some  other  process  vaguely  hinted  at 
by  the  bail,  but  not  specified  in  such  way  as  to  exclude  the 
chance  of  the  bail  himself  afterwards,  as  a  witness  in  an 
action  by  the  principal  a^inst  the  sheriff  for  false  impris- 
onment, explaining  that  his  words  were  not  meant  to  em- 
brace such  other  process. 

If,  here,  the  requirements  of  the  law  to  constitute  a 
render  in  the  case  alleged,  had  been  explained  to  the 
jury,  their  finding  might  be  held  to  ascertain  that  all  was 
done  that  was  necessary,  but  as  the  case  was  submitted, 
the  finding  seems  only  to  shew  that  the  body  was  in  the 
custody  of  the  sheriff.  In  what  cases,  and  for  what  pur- 
pose, are  left;  uncertain. 

The  motion  for  a  new  trial  is  granted. 

Richardson,  O'Neall,  Evans,  and  Butler  JJ.  con- 
curred. 


John  D.  Oraig  w.  Prederick  L,  X  Pride. 

1.  Piaiotiff  and  defendant  entered  into  a  covenant,  in  which  it  was  stipula- 
ted, that  the  former  should,  in  all  respects,  discharge  the  duties  of  an  over- 
seer, and  obey  the  defendant's  instructions ;  and  for  his  year's  services,  was 
to  receive  a  fixed  compensation ;  but  if  defendant  had  cause  to  turn  him  off 
before  the  end  of  the  year,  he  was  to  be  at  liberty  to  do  so,  on  giving  to 
plaintiff  ^  his  (defendant's)  obligation  for  the  time  he  served,  payable  at  the 
end  of  the  year  when  his  wages  would  be  due,  had  he  continued  on." 

2.  In  an  action  brought  upon  the  covenant  after  the  expiration  of  the 
year,  il  was  held  that  plaintiff  was  entitled  to  recover  on  it,  though  the 
parties  separated,  by  consent,  before  that  time. 

3.  Had  there  been  no  provision  in  the  covenant  that  plaintiff  should  be 
paid  oa  leaving  defendant's  service,  even  then  if  dismissed,  or  leaving  by 
conseot,  he  might  have  regarded  the  special  contract  as  ended,  or  stood  on 

16 
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it,  giving  either  of  these  as  an  excuse  for  non-performance  on  his  part,  and 
recovered  pro  ianto.    Vide  Ryt  vs.  Stubbs^  1  Hill,  384. 

4.  The  rule  in  pleading  is,  where  there  is  a  condition  precedent,  such  as 
services  to  be  performed,  and  in  consideration  thereof,  money  is  to  be  paid, 
there  must  be  an  averment  of  performance,  or  an  excuse  for  non-perform- 
ance. The  excuse  is  perfect  if  the  defendant  prevent  the  performance,  or 
consent  to  the  non-performance. 

5.  Whether  plaintiff  was  turned  off,  or  whether  defendant  consented  to 
his  leaving  his  service,  were  questions  of  fact  for  the  jury. 

Before  O'Neall,  J.  at  Chester,  Fall  Term,  1843. 

This  was  an  action  of  covenant,  for  the  recovery  of 
plaintiff's  wages,  as  the  defendant's  overseer. 

The  covenant  stipulated,  that  the  plaintiff  should,  in 
all  respects,  discharge  the  duties  of  an  overseer,  and  obey 
the  defendant's  directions ;  for  the  year's  services,  the  de- 
fendant was  to  pay  the  plaintiff  $250 — but  if  he  had  cause, 
he  was  to  be  at  liberty  to  turn  the  plaintiff  off,  and  was  then 
only  to  be  liable  for  the  proportion  of  wages  to  which  the 
time  served,  compared  with  the  whole  year,  would  entitle 
the  plaintiff. 

It  was  proved  that  the  plaintiff  went  into  the  defend- 
ant's employment,  1st.  January,  1840,  and  continued  until 
the  last  of  July;  he  then  left,  and  went  to  the  village  of 
York.  It  was  proved  that  the  plaintiff  was  steady,  and 
worked  the  crop  as  well  as  the  horse  power  which  be  had 
would  permit.  The  defendant,  just  before  the  plaintiff 
left,  told  Mr.  Hyatt,  if  the  plaintiff  did  not  do  better,  he 
would  turn  him  off.     To  Charles  Hayes,  just  after  the 

Elaintiff  left  defendant's  employment,  he  said  his  overseer 
ad  left  him,  he  did  not  turn  him  off.  He  said  he  had  told  the 
plaintiff  he  must  do  better,  to  which  he  replied,  if  he  had 
not  pleased  him,  he  could  not  do  it.  The  defendant  said, 
he  then  told  him  he  must  then  get  some  one  who  would. 
That  night,  he  said  the  plaintiff  sent  him  the  keys,  and  he 
gladly  accepted  them. 

This  was  the  plaintiff's  case;  the  defendant  moved  for 
a  non-suit,  on  the  ground  that  the  plaintiff  had  not  proved 
he  was  turned  off.    The  motion  was  overruled. 

The  defendant  called,  and  swore  H.  J.  Green,  who 
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proved  that  he  was  at  his  uncle's,  the  defendant's,  when 
the  plaintiflf  alleged  he  was  turned  off.  The  defendant 
asked  him,  whether  the  work  in  a  particular  field  was 
done.  He  said  it  was  not  The  defendant  said,  it  seems  I 
cannot  get  you  to  do  what  I  direct.  The  plaintiff  said,  1 
have  tried  to  please  you,  but  cannot,  he  turned  off  mutter- 
ing something  to  himself  That  night  he  sent  the  keys  to 
the  defendant  by  a  boy. 

The  jury  were  instructed  that  the  plaintiff's  contract  was 
an  entire  one ;  he  was  bound  to  serve  out  the  year,  unless 
the  defeneant  turned  him  off,  or  consented  to  the  plaintiff 
leaving  his  service,  in  either  of  which  events,  he  would  be 
entitled  to  recover  for  the  time  he  was  in  the  plaintiff's 
service.  The  questions,  whether  the  plaintiff  was  turned 
off,  or  whether  the  defendant  consented  to  his  leaving  his 
service,  were  left  to  the  jury  as  mere  matters  of  fact. 
The  presiding  Judge  told  the  jury,  if  they  believed  Hay's 
testimony,  after  comparing  it  with  Green's,  it  might  be, 
that  the  fact  of  previous  disagreement  between  the  plain- 
tiff and  defendant,  and  the  immediate  sending  home  the 
keys,  which  the  defendant  said  he  gladly  accepted,  might 
justify  them  in  concluding  that  the  defendant,  if  he  did 
not  turn  the  plaintiff  off,  yet  was  willing,  and  consented 
to  bis  leaving  him. 

The  jury  found  for  the  plaintiff,  the  plaintiff's  wages 
to  the  time  he  was  discharged,  with  interest  from  the  1st. 
January,  1841. 

The  defendant  appealed,  and  moved  the  Court  for  a  non- 
suit and  new  trial,  on  the  following  grounds. 
For  a  non-suit, 

1.  Because  (here  was  no  proof  to  support  the  allega- 
tions that  the  plaintiff  had  been  turned  on  on  the  28th  of 
July  1841,  and  plaintiff's  own  witnesses  clearly  proved 
that  he  left  the  defendant's  services  on  that  day,  of  his 
own  accord. 

2.  Because  there  was  no  proof  to  support  the  plaintiff's 
allegations. 

And  for  a  new  trial, 

1.  For  the  same  causes  as  above  taken  for  a  non-suit 

2.  Because  the  plaintiff  left  the  defendant's  services  of 
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his  own  accord  and  without  cause,  he  was  not  entitled  to 
any  thing. 

3.  Because  there  was  no  evidence,  from  which  the  jury 
could  legally  infer  that  the  defendant  had  agreed  to  or  ac- 
quiesced in  the  plaintiff's  leaving  his  services,  under  any 
impression  that  he  was  to  pay  him  any  thing. 

4.  Because  the  Court  erred  (as  the  defendant  supposes) 
in  his  charge  to  the  jury,  in  saving  to  them  that  they 
might,  from  the  fact  proved  as  to  tne  defendant  saying  that 
he  willingly  accepted  the  keys,  when  sent  to  him  by 
plaintiff,  infer  that  the  defendant  had  agreed  to  the  plain- 
tiff's leaving  his  service,  this  could  not  render  defendant 
liable  to  pay  any  thing. 

5.  Because,  by  the  terms  of  the  covenant,  the  plaintiff 
was  not  entitled  to  one  cent. 

JSIaves  <&  Thompson,  for  the  motion. 
' ,  contra. 

Cuna,  per  O'Neall,  J.  The  grounds  for  non-suit,  al- 
though variant  in  their  terms,  are  in  substance  the  same ; 
they  both  rely  upon  the  supposition,  that  in  point  of  fact, 
there  was  no  evidence  that  the  plaintiff  was  dismissed  by 
the  defendant. 

The  proof  that  the  defendant  had  said,  if  the  plaintiff 
did  not  do  better  he  would  turn  him  off,  and  that  immedi- 
ately afterwards  he  left,  connected  with  the  further  decla- 
rations of  the  defendant  after  he  did  leave,  that  he  did  not 
turn  him  off,  but  that  he  had  told  him  to  do  better,  to 
which  the  plaintiff  replied,  if  he  had  not  pleased  him,  he 
could  not  do  it;  and,  therefore,  that  defendant  said  to  him, 
that  he  must  then,  get  some  one  who  could,  would  lead 
any  mind  to  conclude,  that  although,  perhaps,  the  defend- 
ant did  not  in  words  say  to  the  plaintiff,  you  must  quit  nay 
service,  that  yet  he  compelled  the  plaintiff  to  leave  it. 
Under  such  circumstances,  it  is  in  vain  to  talk  about  a 
non-suit,  the  proof  must  go  to  the  jury,  and  if  it  satisfies 
them,  that  the  defendant  forced  the  plaintiff  to  leave,  then 
it  is  true  in  fact,  as  he  alleges,  that  the  defendant  dismiss- 
ed him. 

'1  hese  remarks  cover  and  dispose  of  all  the  grounds  for 
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a  nevr  trial,  except  the  fourth.  That  supposes,  that  there 
was  error  iu  the  charge,  in  saying  to  them,  if  the  defend- 
ant assented  to  the  plaintiff  quitting  his  service,  that  he 
could  recover.  This  action  is  on  the  covenant,  and  there 
is  no  objection  to  the  manner  in  which  the  plaintiff  has 
set  out  his  cause  of  action  in  his  declaration.  The  cove- 
nant expressly  provides,  that  if  the  defendant  had  cause 
to  turn  off  the  plaintiff  before  the  end  of  the  year,  he  was 
to  be  at  liberty  to  do  so,  on  giving  to  the  plaintiff  ''  his 
(the  defendant's)  obligation  for  the  time  he  served,  paya- 
ble at  the  end  of  the  year  when  his  wages  would  be  due, 
had  he  continued  on."  This  action  was  brought  after  the 
year  bad  expired,  so  that  the  plaintiff's  right  to  demand 
payment  for  his  services  was  perfect,  and  this  verdict  is 
right,  if  after  leaving  the  defendant's  service,  by  mutual 
Gonsent,  he,  the  plaintiff,  can  stand  on  the  original  cove- 
nant, and  recover  on  it.  That  is,  I  think,  too  plain  to  ad- 
mit of  doubt,  when  the  covenant  itself  stipulates,  that  in 
that  very  event  he  shall  be  paid.  All  the  confusion  here, 
has  arisen  from  what  might  have  been  the  state  of  things, 
if  there  had  been  no  provision  of  that  kind  in  the  cove- 
nant. Even  then,  if  the  defendant  dismissed  the  plaintiff, 
or  consented  to  his  leaving  his  service,  he  might  nave  re- 
garded the  special  contract  as  ended,  or  stood  upon  it, 
giving  either  of  these  as  his  excuse  for  non-performance 
on  his  part,  and  recovered  pro  tanto.  To  this  effect,  is 
Jhfe  vs,  SltiMs^  1  HUl,  384.  There,  my  brother  Johnson 
summed  up  by  saying,  ''  The  plaintiff  bad,  therefore,  the 
right  to  elect  whether  he  would  proceed  on  the  original 
contract  for  the  whole  year's  wages,  or  to  consider  it  as 
ended,  and  proceed  on  a  quantum  valebat  for  work  and 
labour." 

These  words  apply,  it  is  true,  to  the  case  where  an 
overseer  is  dismissed,  but  they  are,  as  I  conceive,  equally 
applicable  to  the  case  where  the  overseer  leaves  by  consent 
of  his  principal.  For  if  he  dismisses  him,  and  he  goes 
into  other  service,  and  receives  an  equivalent  Tor  the  loss 
he  sustains  by  losing  the  performance  of  his  contract  with 
the  defendant,  he,  the  plaintiff,  could  only  recover  pro 
tanto^  still  his  action  would  be  on  the  covenant.  So.  if 
he  leaves  him  by  consent,  the  consent  waives  the  per- 
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formance  of  the  conditions  precedent  on  his  part,  and 
entitles  him  to  such  damages  as  he  has  sustained  by  the 
defendant's  non-performance  of  his  part. 

The  rule  in  pleading  is,  where  there  is  a  condition  pre- 
cedent, such  as  services  to  be  performed,  and  in  considera- 
thereof,  money  is  to  be  paid,  there  must  be  an  averment  of 

?erformance  or  an  excuse  for  non-performance.  1  Chit. 
1.  309.  The  excuse  is  perfect,  if  the  defendant  prevent 
the  performance  or  consent  to  the  non-performance.  Here 
the  last  is  shewn,  and  the  question  is,  is  not  the  plaintiff 
entitled  to  recover  on  the  covenant!  I  think  he  is.  But 
when  it  is  remembered  the  covenant  is,  that  he  shall 
be  paid  in  the  very  event  which  has  happened,  I  am  at  a 
loss  to  perceive  how  his  right  to  recover  can  be  ques- 
tioned. 

The  motion  is  dismissed. 

Richardson,  Evans,  Butler  and  Wardlaw,  JJ.  con- 
curred. 


Henry  Svher  vs.  H,  D,  Vanlew. 

1.  Where  aa  overseer  employed  for  the  entire  year,  leit  his  employer's 
service  before  its  expiration,  for  no  other  reason,  as  he  said,  than  because  a 
negro  woman  of  the  plantation,  in  the  absence  of  his  wife,  had  informed  the 
lady  of  his  employer,  that  he  (the  overseer)  was  too  &miliar  with  some  ne> 
gro  woman  of  the  place  and  that  she  (the  employer's  wife)  had  believed  it  It 
was  held  that  sach  reason  formed  no  justifying  cause  for  breaking  his  con- 
tract, and  the  jury  having  found  for  the  plaintiff,  a  new  trial  was  ordered. 

Before  Wardlaw,  J.  at  Newberry^  Spring  Term^  1843, 

Assumpsit  for-overseer's  wages.  The  plaintiflf  who  had 
been  the  defendant's  overseer  in  1838,  for  $300  and  his 
board,  was  married  about  Christmas  1838,  and  continued 
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in  the  employment  of  defendant  the  greater  part  of  1839, 
liying  in  a  separate  bouse  instead  of  eating  at  the  defend- 
ant's table,  as  he  had  done  in  1838,  and  discharging  his 
duties  to  the  entire  satisfaction  of  the  plaintiff.  About 
the  last  of  Oct.  1839,  the  plaintiff  quit  the  defendant's  em- 
loyment ;  and  as  he  shewed  no  reason  for  quitting,  but 
ao  simply  proved  services  rendered,  and  the  value  of 
them,-the  defendant  moved  for  a  non-suit,  which  was  re- 
fused, because  no  special  contract  had  appeared,  and  upon 
the  common  count  for  work  and  labor,  the  evidence  au- 
thorized a  recovery. 

In  defence,  the  defendant  then  offered  a  witness  who 
met  the  plaintiff  as  he  was  quitting.  The  plaintiff  then 
said  that  he  had  been  engaged  as  overseer  for  the  year — 
that  the  defendant  was  at  Maybinton,  (in  Newberry  Dis- 
trict,) and  the  plaintiff's  wife  somewhere  from  hofne  on  a 
visit — that  he  Tthe  plaintiff)  had  quit  the  place,  because  a 
n^ro  woman  had  told  the  wife  of  defendant,  that  the 
plaintiff  was  too  familliar  with  her  or  some  other  woman 
of  the  place,  and  the  defendant's  wife  had  believed  the 
tale — and  that  he  felt  above  any  such  thing. 

The  presiding  judge  instructed  the  jury  that  the  plain- 
tiff was  not  entitled  to  recover,  if  he  quit  without  sufficient 
cause,  and  that  they  were  to  judge  as  to  the  sufficiency  of 
the  cause  assigned. 
The  jury  found  for  the  plaintiff  $240. 

The  defendant  appealed,  on  the  following  grouncs,  viz  : 
1st,  Because  the  evidence,  admitting  it  all  to  be  true,  is 
not  sufficient  in  law  to  sustain  the  verdict. 

2d.  Because  the  reason  stated  by  the  plaintiff  for  quit- 
ting the  defendant's  employment,  does  not  amount  in  law 
to  sufficient  justification,  on  the  part  of  the  plaintiff,  to  put 
an  end  to  the  contract. 

Bemdanj  for  the  motion.     Fair^  contra. 

Curiajper  Richardson,  J.  It  does  not  remain  now  to 
be  adjudged  that  the  contract  for  personal  services  on  the 
part  of  wer  overseer  of  a  plantation,  expressly  for  a  year, 
is  for  the  entire  year ;  and  on  that  of  his  employer  to  pay 
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wages  for  the  same  time,  4  M'C.  226 ;  1  N  <fe  M'C.  284, 
Cox  V8.  Adams.  That  if  the  employer  discharges  his  over- 
seer within  the  year,  without  justifying  cause,  he  must 
still  pay  him  his  wages  for  the  entire  year ;  and  that  if 
the  overseer  departs  in  like  manner,  without  justifying 
cause,  he  loses  all  bis   wages,  4  M'C  246. 

But  m  general,  where  planter  and  overseer  separate,  the 
causes  assigned,  are  so  uncertain  that  the  conclusion  is 
drawn,  that  they  separated,  by  mutual  consent,  or  through 
equal  faults ;  and  wages,  for  the  time  of  actual  service  are 
allowed. 

Under  this  qualification,  compromise  verdicts,  have  been 
frequent.  2  Mill.  Con.  Rep.  404,  4  M'C.  26, 246, 249  ;  2  H. 
M.  477. 

But  the  principle  of  an  entire  contract,  where  such  has 
been  entered  into,  must  be  preserved,  and  its  necessary 
consequences;  and  we  have  to  apply  them  to  the  case 
before  the  Court.  Mr.  Suber  had  been  engaged,  as  he  de- 
clared,^ the  year.  His  services  were  not  complained  of. 
But,  in  October,  during  the  absence  of  his  employer,  he 
left  his  employment.  Because,  as  he  said,  ^^in  the  absence 
of  Mrs.  Suber,  a  negro  woman  had  informed  Mrs.  Vanlew, 
that  he  was  too  familiar  with  some  negro  woman  of  the 
plantation;  and  Mrs.  Vanlew  had  believed  the  tale,  and 
he  felt  above  any  such  thing." 

How  suchtitde  tattle  of  a  negro  woman,  and  the  in- 
ward belief  of  her  mistress,  would  form  any  justifying 
cause  for  Mr.  Suber  to  break  his  contract,  and  desert  his 
employer,  without  further  enquiry,  does  not  strike  our  un- 
derstanding, and,  as  we  sit  here  to  enforce  the  laws  of  i\\e 
land,  a  new  trial  is  ordered. 

Evans,  Butler,  and  Wardlaw,  JJ.   concurred. 
O'Neall,  J.  dissented. 


Columbia,  DscbmbeR}  1843.  129 

The  State  t?s.  John  L.  Broum, 

1.  The  statute  of  1754,  (7  Stat.  426,)  is  not  repealed  by  the  statute  of 
1821,  (7  Stat  460,)  as  to  the  offence  of  aiding  a  slave  in  running  away  and 
departing  from  his  master's  service.  The  two  statutes  relate  to  distinct  mat- 
ters ;  the  first  punishes  for  aid  and  assistance  rendered  the  slave,  in  the  act 
of  running  away  and  departing  from  the  service  of  the  master ;  the  latter 
punishes  for  harboring,  concealing,  or  entertaining  a  slave  already  a  runa- 
way. 

2.  Where  an  indictment,  under  the  Act  of  1754,  under  which  the  prison- 
er was  convicted  of  aiding  a  slave  to  run  away  and  depart  from  the  service 
of  the  master,  was  alleged  to  be  defective,  inasmuch  as  it  was  not  alleged 
therein,  that  the  prisoner  knew  that  she  was  a  slave,  the  general  rule  was 
held  to  apply,  that  where  a  statute  creates  a  new  offence,  it  is  sufficient  to 
charge  the  offence  in  the  words  of  the  statute,  which  was  done. 

3.  But  where  a  statute  declares  that  certain  acts  shall  constitute  an  of- 
fence already  existing,  at  common  law,  then  the  offence  should  be  set  out 
according  to  the  usual  forms.     Vide  3  McCord,  533. 

4.  The  prisoner's  ignorance  of  the  fact  that  the  woman  was  a  slave, 
might  have  been  an  excuse ;  but  his  knowledge  of  her  condition  as  a  slave, 
was  not  of  the  essence  of  the  crime  necessary  to  be  alleged  and  proved  by 
the  prosecutor. 

5.  A  scienier  is  never  necessary  to  be  alleged,  except  when  the  crime  is 
not  complete  without  some  extrinsic  circumstance  within  the  prisoner's 
knowledge. 

6.  The  legal  condiEon  of  the  woman,  from  color,  being  that  of  slavery, 
it  was  not  necessary  to  allege  a  knowledge  of  what  the  law  presumed. 

7.  Although  the  indictment  did  not  allege  the  intention  of  the  prisoner  to 
aid  the  slave  in  going  beyond  '^e  limits  of  the  State,"  it  was  no  defect 
These  words  not  being  in  the  Act,  it  was  not  necessary  to  allege  or  prove 
them.  From  the  omission  of  these  words  in  the  Act  of  1754,  as  distinguish- 
ed from  Acts  in  this  respect,  prior  to  that  period,  it  is  rather  to  be  concluded 
that  the  legislature  intended  to  make  the  offence,  complete  without  them. 

8.  Where  it  was  alleged  in  the  indictment  that  the  prisoner  did  aid  a  cer- 
tain female  slave,  (naming  her,)  <<the  property,  ^.  in  running  away  and 
departing  from  the  service,''  &c.  by  means  whereof,  the  owner,  '^rom  thence 
hitheito  has  been  deprived  of  the  use  and  benefit  of  the  said  slave."  It  was 
keldihai  the  oflencewas  sufficiently  charged. 

9.  The  Act  of  1754,  creating  the  offence  of  aiding  a  slave  to  run  away, 
is  not  restricted  exclusively  to  the  aiding  of  male  slaves,  but  is  comprehen- 
Mve  enough  in  its  terms  to  include  both  male  and  female. 

17 
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10.  Though  the  general  rule  is,  that  penal  statutes  are  to  be  construed 
strictly,  yet  it  is  also  a  rule  that  the  courts  are  not  to  narrow  the  construc- 
tion so  that  ofienders  may  escape.  Vide  Dwarris  on  Statutes,  79,  (9  Law 
Lib.) 

Before  O'Neall,  J.  at  Fairfield,  Fall  Term,  1843. 

The  prisoner  was  indicted  under  the  Act  of  1754,  7  Stat. 
426.  1st.  For  inveigling,  stealing,  and  decoying  away  the 
slave  Hetty,  the  property  of  Charlotte  Hinton,  employed  by 
one  John  Taylor;  and,  2nd.  In  aiding  such  slave  to  run 
away  and  depart  from  the  service  of  John  Taylor. 

The  prisoner  lived  with,  and  worked  with  Taylor,  until 
a  short  time  before  this  offence.  He  was  frequently  seen 
in  the  morning,  just  before  day,  slipping  out  of  the  kitchen 
where  the  woman  lodged. 

In  November,  a  week  or  two  before  court,  the  prisoner 
inquired  of  a  very  near  neighbor  of  Mr.  Taylor's,  whether 
he  was  going  to  take  Hetty  to  Columbia.  He  replied,  he 
was  not.  In  that  conversation,  the  prisoner  said  he  would 
not  for  $500,  take  old  Hetty  out  of  John  Taylor's  posses- 
sion. Thi^  was  on  Sunday.  In  the  course  of  that  week, 
he  inquired  of  Mr.  McGraw,  Mr.  Bailey's  overseer,  if  his 
wagon  was  going  to  Columbia.  He  told  him  it  was.  He 
asked  if  he  was  going.  He  said  not.  The  prisoner  thea 
said  he  had  business  below  Columbia,  anti  asked  to  be  per- 
mitted to  put  some  things  on  the  wagon.  McGraw  told 
him  he  could  do  so.  The  prisoner  had  been  previously 
talking  of  going  with  Lavender  below  Columbia,  to  get 
employment  as  an  overseer.  The  witness,  Lavender, 
came  by  for  him,  but  he  was  gone. 

The  prisoner,  on  the  morning  the  wagon  of  Mr.  Bailey 
started,  accompanied  it,  a  negro  being  the  driver,  and  oppo- 
site to  Mr.  Taylor's  place,  the  prisoner  took  up  the  bed  and 
clothes  of  Hetty,  and  put  them  on  the  wagon.  He  and  she 
were  seen  in  company  following  the  wagon  on  its  way  to 
Columbia.  In  Columbia,  he  obtained  leave  from  Mr. 
Crawford,  to  put  the  negro  woman's  bed  and  clothes  in 
Mr.  Crawford's  back  store,  where  they  were  found  by  Mr 
Taylor,  on  his  pursuit  to  Columbia,  and  search  for  the 
woman.     She  could  not,  however,  be  found,  while  he  re- 
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mained.  During  court,  he  received  a  letter,  (which  by 
consent  was  read)  stating  that  she  had  been  apprehended 
and  was  in  Columbia  jail.  The  prisoner  returned  imme- 
diately from  Columbia,  and  on  being  interrogated  by  Tay- 
lor, told  him  he  put  her  things  on  the  wagon,  and  obtained, 
leave  from  Crawford  to  put  them  in  his  back  room,  but  de- 
clared he  had  no  intention  to  steal  her.  He  thought  she 
was  going  to  Columbia,  by  his  leave.  The  prisoner  de- 
clared, on  Wednesday  evening,  his  intention  to  leave  the 
country  on  Thursday  morning,  probably  never  to  return. 
He  made  an  effort  to  borrow  a  horse  on  Wednesday,  to  go 
below  Columbia,  but  failed. 

The  slave  Hetty  belonged  to  Charlotte  Hinton,  of  Lex- 
ington. For  about  nine  years,  she  had  been  allowed  to 
hire  her  time  about  Columbia,  and  do  pretty  much  as  she 
pleased.  For  the  last  three  years  (including  '43,)  she  had 
been  hired  by  John  Taylor,  (the  brother  of  Charlotte  Hin- 
ton,) who  lived  in  Fairfield,  and  by  whom  the  woman  bad 
not  been  suffered  to  act  for  herself  in  any  way. 

The  case  was  submitted  to  the  jury  as  one  of  fact,  and 
with  all  the  care  and  caution,  which  a  case  of  life  and  death 
demand. 

The  jury  convicted  the  prisoner  on  the  second  count  in 
the  indictment. 

The  prisoner  moved  the  Court  of  Appeals  in  arrest  of 
judgment,  and  for  a  new  trial,  on  the  following  grounds  : 
In  arrest  of  judgment — 

1.  Because  the  names  of  the  grand  jurors  were  not  in- 
serted in  the  indictment. 

2.  Because  the  indictment  charges  the  prisoner,  with 
aiding  a  slave  in  running  away  and  departing  from  her  em- 
ployer's service. 

3.  Because  the  Act  of  1754,  is  repealed  as  to  the  offence 
of  aiding  a  slave  to  runaway,  by  the  Act  of  1821,  which 
renders  the  entertaining  a  runaway  slave  a  misdemeanor. 

4.  Because  the  indictment  did  not  charge  that  the  pri- 
soner knew  the  negro  woman,  Hetty,  was  a  slave. 

5.  Because  the  indictment  did  not  charge  that  the  inten- 
tion of  the  prisoner  was  to  aid  the  slave  in  running  be- 
yond the  limits  of  the  State. 
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6.  Because  the  Act  of  1754,  so  far  as  it  refers  to  aiding  a 
slave  in  running  away  is  restricted  exclusively  by  its  very 
termsj  to  the  aiding  a  male  slave. 

7.  Because  the  indictment  did  not  charge  as  a  distinct 
substantive  averment,  with  time  and  place,  that  the  said 
slave,  Hetty,  did  actually  run  away. 

For  a  new  trial — 

1.  Because  his  Honor  did  not  charge  the  jury  that  be- 
fore they  convicted  the  prisoner  they  should  be  satisj&ed  he 
knew  the  slave  was  a  runaway. 

2.  Because  the  slave,  Hetty,  having  been  proved  to  have 
had  the  privilege,  for  twelve  or  thirteen  years  of  hiring 
herself,  and  going  and  coming  at  her  own  pleasure,  and  ac- 
counting to  her  owner  for  her  time ;  did  not  occupy  the 
usual  condition  of  a  slave,  and  aiding  her,  therefore,  under 
the  circumstances,  to  change  her  residence,  especially  as 
that  change  was  to  get  nearer  her  owner,  did  not  come 
within  the  purview  of  the  Act  of  1754. 

3.  Because  the  defendant  acted  as  the  agent  of  Charlotte 
Hinton,  and  took  care  of  the  slave  to  carry  her  to  her 
mistress. 

4.  Because  the  evidence  shewed  that  the  prisoner  had 
no  felonious  intention  whatever,  as  he  delivered  the  slave 
to  Mr.  Crawford,  of  Columbia,  and  upon  returning  home, 
told  Mr.  Taylor,  the  hirer,  that  he  had  left  her  with  Mr. 
Crawford. 

5.  Because  the  jury  convicted  the  prisoner  on  the  se- 
cond count  in  the  indictment,  under  the  mistaken  impres- 
sion that  the  offence  therein  charged,  wasr  only  punishable 
as  a  misdemeanor. 

6.  Because  the  conviction  was,  in  other  respects,  illegal 
and  contrary  to  the  evidence. 

Mr.  Boyce^  for  the  appeal.  On  the  fourth  ground,  in  arrest 
of  judgment,  contended  that  the  indictmeut  was  defective,  be- 
cause it  did  not  charge  a  scienter^  that  the  prisoner  knew  that 
the  negro  woman,  Hetty,  was  a  slave. 

In  support  of  this  ground,  he  argued  that  such  an  averment 
would  be  necessary  in  a  declaration.  See  1  McMullan's  Law 
Rep.  364,  where  such  averment  was  held  necessary  in  an  action 
for  harboring  a  slave.     Cited  further,  1  Chitty  Pleading,  387  ; 
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2  lb.  645,  in  note,  late  edition.  If  this  averment  be  necessary, 
in  a  declaration,  much  more  so  in  an  indictment,  as  crimiDal  are 
more  strict  than  civil  pleadings.  To  prove  the  averment  mate- 
rial, the  counsel  also  cited  the  following  authorities  :  1  Chitty,  on 
Criminal  Law,  227 ;  lb.  241,  (note,)  264,  272 ;  2  lb.  167,  4. 

To  sustain  the  fifth  ground  in  arrest  of  judgment,  the  follow- 
ing considerations  were  urged :  1.  All  the  Acts  previous  to  1754, 
providing  against  aiding  a  slave  to  run  away,  speak  of  an  aiding 
in  running  away  with  intention  to  go  beyond  the  Province  ;  the 
presumption,  therefore  is,  that  the  Act  of  1754,  only  provided 
against  an  aiding  in  running  away  with  intention  to  go  beyond 
the  State.  2.  AH  the  Acts  previous  to  1754,  on  the  subject  of  as- 
sistance to  a  slave  in  running  away,  were  of  two  kinds  only, 
assisting  where  the  intention  was  to  go  beyond  the  Province, 
punished  as  a  felony,  and  harboring,  punished  as  a  misdemeanor. 
As  there  was  no  specific  Act  against  aiding  a  slave  to  run  away 
within  the  State,  it  was  argued,  that  it  was  emlu'aced  under  the 
offence  of  harboring,  consequently  in  1754,  harboring  included 
assisting  in  running  away  within  the  State,  and  thus  that  Act  had 
nothing  to  operate  on,  as  it  is  not  to  be  construed  into  a  repeal  of 
the  harboring  Acts  pro  tanto,  except  to  an  aiding  where  the  run- 
ning away  was  with  intention  to  go  beyond  the  Province.  3.  The 
Act  of  1751,  7  Stat.  424,  recites  that  the  punishment  of  death  is 
too  severe  for  one  slave  aiding  another  with  intention  to  go  be- 
yond the  Province,  from  which,  it  was  contended,  that  in  1754, 
the  intention  was  not  to  punish  an  aiding  in  running  away,  ex- 
cept when  the  intention  was  to  run  beyond  the  Province,  inas- 
mach  as  the  Act  of  1751  is  in  relation  to  slaves — that  of  1754  re- 
lating to  white  men,  and  the  history  of  legislation  in  this  State  is, 
that  slaves  are  punished  more  severely  than  white  men  for  like 
offences. 

On  the  6th  ground,  penal  statutes  are  to  be  strictly  construed. 
Cited  9  Law  Library,  (Dwarris  on  Statutes,  )  68  and  70  ]  1  fiussei 
on  Crimes,  190. 

In  support  of  the  7th  ground,  cited  2  Hawkins'  Pleas  of  the 
Crown,  314 ;  1  McMuUan's  Rep.  479 ;  1  Bail.  144 ;  1  Chitty 
Crim.  Law,  171-172;  2  Hawkins,  251. 

Mr.  R  then  argued  generally,  that  from  the  facts  stated  in  evi- 
dence, the  prisoner  was  not  guilty. 

DatDkins,  Solicitor,  contra.  The  indictment  here,  is  similar 
to  that  used  in  the  State  vs.  Blease^  1  McMullan,  472,  which  was 
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held  sufficient.  It  is  enough,  in  the  words  of  the  statute.  See 
State  vs.  Canirell,  2  Hill,  389. 

Every  material  allegation  is  made.  Where  a  knowledge  of 
circumstances,  extrinsic  of  the  act  done,  is  essential  to  the  of- 
fence, then  the  scienter  is  material. 

The  presumption,  from  color  was,  that  Hetty  was  a  slave,  and 
legal  presumptions  need  not  be  proved. 

As  to  the  6th  ground.  The  Act  embraces  all  slaves,  male  or 
female.  An  Act  must  be  construed  so  as  to  give  it  effect  entire- 
ly according  to  its  obvious  meaning,  as  well  as  strictly. 

Ouria^  per  Evans,  J.  There  are  seven  grounds  in  ar- 
rest of  judgment.  The  first  has  been  so  often  decided,  that 
I  do  not  think  it  necessary  to  say  any  thing  on  it.  The 
second  seems  to  be  identical  with  the  sixth,  and  will  be 
considered  with  that  ground.  I  shall  consider  the  others 
in  their  order. 

By  the  Act  of  1754,  (7  Stat.  426,)  it  is  made  a  capital 
felony  to  aiid  a  slave  in  running  away,  and  departing  from 
his  master's  service.  By  the  Act  of  1821,  (7  Stat.  460,)  it 
is  a  misdemeanor,  punishable  by  fine  and  imprisonment, 
"to  harbor,  conceal,  or  entertain  any  runaway  or  fugitive 
slave.''  If  a  later  statute  impose  a  milder  punishment  for 
the  same  offence,  it  is  a  repeal  of  the  former ;  but  in  this 
case,  the  two  statutes  relate  to  distinct  matters.  The  first 
punishes  for  aid  and  assistance  rendered  to  the  slave  in  the 
act  of  running  away,  and  departing  from  the  service  of  the 
master ;  the  latter  punishes  for  harboring,  concealing  or  en- 
tertaining a  slave  already  a  runaway.  The  4th  ground  al- 
leges a  defect  in  the  indictment,  in  this  particular,  that  it 
does  not  allege  that  the  prisoner  knew  the  negro  woman, 
Hetty,  was  a  slave.  The  general  rule  is,  that  when  a 
statute  creates  a  new  offence,  it  is  sufficient  to  charge  the 
offence  in  the  words  of  the  statute.  This  has  been  done  in 
this  case.  The  indictment  is  in  conformity  with  the  pre- 
cedents in  common  use,  and  is  the  same  form  used  in 
Blease's  case,  1  McMul.  472.  But  where  the  statute  de- 
clares that  certain  acts  shall  constitute  an  offence  already 
existing  at  common  law,  then  the  offence  shall  be  set  out 
according  to  the  usual  forms.  3  McC.  533.  When  the  Le- 
gislature, by  the  Act  of  1821,  made  it  a  capital  crime  to 
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murder  a  slave,  this  court  decided  that  an  indictment  for 
that  offence  should  contain  su^h  a  description  of  the 
mode  of  perpetration  as  was  necessary  in  charging  a  com- 
mon law  murder.  It  might  have  been  sufficient  evidence, 
to  authorize  the  acquittal  of  the  prisoner,  that  he  supposed 
and  believed  Hetty  to  be  a  free  person  of  color.  His  igno- 
rance of  the  fact,  that  she  was  a  slave,  may  be  an  excuse, 
but  his  knowledge  of  her  condition,  as  a  slave,  is  not  of  the 
essence  of  the  crime,  necessary  to  be  alleged  and  proved  by 
the  prosecutor.  A  scierUet'  is  never  necessary  to  be  alleged, 
except  when  the  crime  is  not  complete,  without  some 
extrinsic  circumstance  within  the  prisoner's  knowledge, 
as  in  cases  of  aiding  a  prisoner  to  escape,  uttering  a  forged 
note  or  bill,  and  cases  of  that  description,  where,  with- 
out the  scienter,  the  act  is  free  from  guilt.  The  legal  con- 
dition of  all  persons  of  Hetty's  color,  is  slavery,  and  it  can- 
not be  necessary  to  allege  a  knowledge  of  what  the  law 
presumes.  These  remarks  apply  very  well  to  the  5th 
ground,  which  alleges  a  defect  in  the  indictment,  in  not 
allying  the  intention  of  the  prisoner  to  aid  the  slave  in 
going  beyond  'Hhe  limits  of  the  State."  It  is  said  the  Acts 
passed  prior  to  the  Act  of  1754,  made  this  a  part  of  the  of- 
fence. I  should  rather  conclude  from  the  omission  in  the 
Act  of  1754,  that  the  Legislature  intended  to  make  the  of- 
fence complete  without  it  It  is  very  certain  these  words 
are  not  in  the  Act,  and  need  not  be  alleged  or  proved. 

The  7th  ground  alleges,  as  a  defect  in  the  indictment, 
that  it  does  not  ''contain  a  distinct  substantive  averment, 
with  time  and  place,  that  the  slave,  Hetty  did  runaway." 
This  ground  has  the  support  of  the  separate  opinion  of 
Judge  Earle,  in  the  case  of  the  State  vs.  Mease,  1  McMul. 
472.  The  form  of  the  indictment  is  the  same  in  this  case, 
as  that  used  in  Blease's  case,  which  is  there  said  to  be 
according  to  the  most  approved  precedents.  The  in- 
dictment  must  set  out  every  fact  which  is  necessary  to 
make  up  the  guilt  of  the  prisoner,  and  if  any  of  these  facts 
are  omitted,  the  judgment  will  be  arrested.  The  verdict 
establishes  that  the  prisoner  did  the  acts  charged  in  the  in- 
dictment^ but  if  these  do  not  amount  to  a  crime,  no  sen- 
tence can  be  pronounced  upon  him,  because  all  the  facts  al- 
leged may  be  true,  and  yet  the  prisoner  has  violated  no  law. 
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There  is  no  doubt  that  the  running  away  of  the  slave  is  an 
essential  part  of  the  crime,  and  that  it  must  be  distinctly 
alleged  and  proved.  In  this  case,  the  indictment  alleges 
that  the  prisoner  did  aid  a  certain  female  slave  named  Het- 
ty, "the  property,  Ac.  in  running  away  and  departing  from 
the  service,"  <fec.  by  means  whereof  the  owner,  from  thence 
hitherto,  has  been  deprived  of  the  use  and  benefit  of  the  said 
slave."  The  offence  might  have  been  stated  in  the  way 
indicated  by  Judge  Earle,  but  the  fact  would  not,  by  such 
statement,  have  been  more  clearly  and  distinctly  charged 
than  it  is.  Tue  running  away  of  the  slave  and  the  aid  af- 
forded make  up  the  offence.  If  these  distinctly  appear,  it 
is  sufficient.  The  idea  that  he  aided  her  in  running  away, 
is  inseparable  from  the  idea  that  she  did  run  away.  Un- 
less she  did  runaway,  how  could  he  aid  her  in  doing  so? 

I  come  now  to  the  consideration  of  the  6th  ground,  which 
alleges,  that  the  Act  of  1754,  so  far  as  it  refers  to  aiding  a 
slave  in  running  away,  is  restricted  exclusively,  by  its  very 
terms,  to  aiding  a  male  slave.  The  words  of  the  Act  are, 
"all  and  every  person  or  persons  who  shall  inveigle,  steal,' 
and  carry  away  any  negro  or  any  slave  or  slaves,  or  shall 
hire,  aid  or  counsel  any  person  or  persons  to  inveigle,  steal 
or  carry  away,  as  aforesaid,  any  such  slave,  so  as  the  owner 
or  employer  of  such  slave  or  slaves,  shall  be  deprived  of 
the  use  and  benefit  of  such  slave  or  slaves,  or  shall  aid  any 
suck  slave  in  running  away,  or  departing  from  his  master^ 
or  employer's  service."  The  argument  is,  that  his  master 
necessarily  restricts  the  offence  to  aiding  a  male  slave,  be- 
cause if  a  female  was  included  in  the  Act,  the  words  would 
be  her  master,  or  his  or  her  master.  That  such  was  not  the 
intention,  I  think,  is  very  clear.  The  words  in  the  first 
part  of  the  Act,  are  "shall  inveigle,  steal,  or  carry  away, 
any  negiv  or  other  slave.^^  This  is,  certainly,  comprehensive 
enough  to  include  both  male  and  female.  In  tnat  part  of 
the  Act,  which  creates  the  offence  of  aiding  a  slave  to  run 
away,  the  words  are  "any  such  slave,'^  manifestly  referring 
to  such  slaves  as  are  mentioned  above,  to  wit,  any  negro 
or  other  slave,  without  regard  to  sex.  But  it  is  said,  that 
penal  statutes  are  to  be  construed  strictly,  and  nothing  is 
to  be  included  in  them  by  intendment.  There  is  no  doubt 
this  is  the  general  rule,  but  it  is  also  a  rule  that  the  courts 
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are  not  to  narrow  the  construction  so  that  offenders  may 
escape.  **  We  are  to  look  to  the  words  in  the  first  instance," 
said  Buller,  J.  (1  TermR.  96,)  ^^and  where  they  are  plain, 
we  are  to  decide  on  them  ;  if  they  are  doubtful,  then  we 
are  to  have  recourse  to  the  subject  matter."  And  in  a  late 
work,  Dwarris,  on  Statutes,  79,  Law  Library,  9  vol.  it  is 
said,  "statutes,  though  penal,  have  been  taken  by  intend- 
mentj  to  the  end  that  they  should  not  be  illusory,  but 
should  take  effect  according  to  the  express  intendment  of 
the  makers  of  the  Act.  Thus,  by  the  statute  25  Ed.  3,  the 
killing  of  a  master,  is  adjudged  treason,  and  it  extends  by 
construction  to  the  mistress.  The  statute  3  Henry  7,  c.  l, 
is,  "that  the  wife  or  heir  of  him  so  slain,  shall  have  the  ap- 
peal ;  the  heir  of  a  woTnan  murdered,  shall  have  the  ap- 
peal for  apices  juris  non  sunt  jura" 

These  authorities,  it  seems  to  me,  are  conclusive  of  the 
question. 

On  the  motion  for  a  new  trial,  I  have  but  few  remarks 
to  make.  To  go  through  all  the  facts,  would  be  an  un- 
profitable consumption  of  time.  In  criminal  cases,  on  ac- 
count of  their  great  importance,  both  to  the  country  and 
the  accused,  the  court  more  readily  inclines  to  grant  a  new 
trial,  than  in  civil  cases.  But  upon  a  review  of  all  the 
facts,  we  cannot  say  that  the  evidence  did  not  authorize 
the  verdict.  The  motion  in  arrest  of  judgment,  is  dismiss- 
ed on  all  the  grounds,  and  the  application  for  a  new  trial 
is  refused. 

(VNeall,  Botler  and  Wardlaw,  JJ.  concurred. 

18 
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V.  JUcBee  and  others^  vs.  D.  ffoke^  Coroner. 

1.  Where  one  was  appointed  to  the  office  of  Coroner,  by  Resolution  of 
the  Legislature,  under  which  appointment  he  was  entitled  to  continue  in  of- 
fice until  a  successor  should  be  appointed  and  enter  upon  the  duties  of  his 
office,  but  &iled  to  give  bond  before  acting,  as  directed  to  do,  his  office  is 
not  thereby  vacated,  nor  are  his  acts,  as  an  officer,  void  in  law. 

3.  Executions  against  the  SherifiTof  the  district,  entered  in  the  office  of  a 
Coroner  thus  appointed  and  so  acting,  and  before  the  appointment  of  a  suc- 
cessor, held  good,  and  having  been  lodged  anterior  to  any  entry  of  the  exe- 
cutions of  the  other  creditors,  were  entitled  to  be  satisfied  out  of  the  fund  in 
the  hands  of  the  Coroner. 

3.  The  statutory  provision  requiring  a  bond  to  be  given,  is  directory 
merely.     Vide  Act  of  1821,  (6  Stat  164,)  and  1839,  p.  49. 

4.  One  in  office,  and  transacting  its  duties,  is  supposed  to  be  rightfiil- 
ly  there)  and  so  far  as  third  persons  are  concerned,  that  presumption  legali- 
zes his  acts. 

5.  Although  the  individual  holding  the  Coroner's  office,  with  whom  the 
plaintifis'  executions  were  lodged,  might,  by  proper  process,  have  beeu 
compelled  to  vacate  it,  for  not  complying  with  the  law,  yet  the  entry  was  in 
the  proper  office,  and  the  act  defcbcto^  was  just  as  good  as  the  act  dejure. 

Before  ONeall,  J.  at  Greenville^  Spring  Term,  1843. 

Opinion  and  Report  of  the  presiding  Judge. 

Tnis  was  a  rule,  on  the  part  of  the  plaintiffs,  execution 
creditors  of  David  Henning,  against  the  Coroner,  requiring 
him  to  shew  ^use  why  he  did  not  pay  over  to  them  the 
proceeds  of  the  sale  of  their  debtor's  property.  He  returnd 
for  cause,  that  he  had  been  notified  not  to  pay  over  the 
same  to  the  plaintiffs,  by  J.  M.  Roberts,  Robert  Cox  and 
others,  execution  creditors,  also,  of  Henning,  who  claimed 
to  have  the  same  paid  them. 

**The  point  of  contest  between  the  claimants  was, 
whether  an  entry  made  by  B.  Borum,  as  Coroner  of  Green- 
ville district,  of  the  plaintiffs'  executions  was  good. 

It  appeared  that  B.  Borum  had  been  appointed  Coroner, 
in  December,  1S29 ;  (Resolutions,  page  40,)  in  December, 
1834,  he  was  re-appointed ;  (Resolutions,  p.  39,)  he  was 
again  appointed  in  December,  1836.  It  was  conceded,  that 
under  his  last  appointment,  he  never  gave  bond.   His  fees, 
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as  Coroner,  were  paid  by  the  Legislature,  1832,  Resolutions, 
p.  12—1833,  Resolution,  p.  38—1837,  Resolutions,  p.  34. 

It  was  contended,  inasmuch  as  Borum  had  not  given 
bond,  although  he  acted  as  Coroner,  and  was  recognized 
as  such,  by  the  Legislature,  that  yet  he  could  not  be  regard- 
ed as  Coroner  de  jure  or  de  facto, 

Messrs.  Robert  Cox,  and  the  other  execution  creditors, 
claiming  against  the  plaintiffs,  asked  for  an  issue  to  try 
whether  Borum  was  or  was  not  Coroner.  I  thought  there 
was  nothing  requiring  such  an  issue.  All  the  facts  were 
undisputed,  and  the  question  growing  out  of  them  was 
plainly  a  legal  question. 

If  Mr.  Borum  were  the  Coroner,  then  the  plaintiffs'  ex- 
ecutions were  lodged  anterior  to  any  entry  made  of  the  ex« 
ecutions  of,  the  other  creditors,  and  were  entitled  to  be  sa« 
tisfied  out  of  the  fund  in  the  hands  of  the  Coroner. 

I  thought,  and  so  ruled,  that  Borum's  acts  as  Coroner, 
were  good;  that  he  was,  at  least,  a  Coronor  defactOj  and 
hence,  I  was  bound  to  respect  his  acts.  Taylor  vs.  «S!fcrine, 
3d  Brev.  Rep.  516. 

So,  too,  I  thought  his  appointment  by  the  L^slatnre, 
conferred  the  office;  and  whether  he  gave  bonder  not,  was 
eotirely  immaterial,  on  the  question  whether  his  acts  were 
or  were  not  valid.  He  might,  by  proper  process,  at  any 
time,  have  been  removed  from  omce,  for  acting  without 
complying  with  the  law.  But,  until  removed,  he  was  to 
be  regarded  as  rightfully  in  office,  and  all  his  acts  good. 
The  State  vs.  Lyles,  1st  McC.  239 ;  the  State  vs.  Hutson, 
IstMcC.  240;  the  State  vs.  McCUntock,  1st  McO.  245; 
GourtUne  ads.  The  Heirs  of  BarinOj  Harp.  Rep.  221 ;  Bex 
vs.  Jonesj  2  Camp.  Nisi  Pri.  Rep.  131 ;  Bex  vs.  Verekt,  3 
Camp.  Nisi  Pri.  Rep.  332. 

The  rule  was,  therefore,  made  absolute ;  and  the  Core* 
ner  appeals  on  the  annexed  grounds,  which  also  have  ac«* 
oompanying  them  copies  of  the  creditors'  notice  to  the  Co* 
roner,  and  his  return,  to  which  reference  can  be  made,  if 
necessary." 

The  defendant  moved  the  Court  of  Appeals,  to  reverse 
the  order  of  his  Honor,  on  the  following  grounds : 

L  Because  his  Honor  decided  that  the  executions  of 
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plaintiffs  had  a  lien  on  the  property  of  D.  Hennins  from 
the  time  of  their  delivery  to  one  B.  Bonim,  whom  the  de- 
fendant returned  as  no  officer,  in  his  answer  to  the  rule, 
which  return  was  verified  by  affidavits,  &c. 

2.  Because  his  Honor  decided  that  it  was  unnecessary 
for  a  Coronor  to  give  bond  and  security  before  entering  on 
the  duties  of  his  office,  and  that  executions  against  a 
Sheriff,  delivered  to  a  person  who  has  been  appointed  Co- 
roner, by  the  Legislature,  have  a  lien  upon  the  property  of 
the  defendant,  from  the  date  of  their  delivery,  notwith- 
standing the  person  so  appointed  Coroner  has  failed  to  give 
bond,  as  required  by  law,  and  has  no  commission  to  act  as 
Coroner. 

3.  Because  his  Honor  should  have  directed  an  issue  to 
try  the  question  of  fact,  whether  the  said  B.  Borum  was 
or  was  not  Coroner. 

4.  Because  his  Honor  decided  that  executions  issued 
from,  and  signed  by,  the  clerk  of  the  district  where  the 
judgments  were  obtained,  acquired  no  lien  upon  the  pro- 
perty of  the  defendant,  D.  Henning,  by  virtue  of  their  lodg- 
ment in  the  Sheriff's  office  of  any  other  district 

N.  B.  The  executions  embraced  in  the  notice  below  copied,  were  lodged 
in  the  SherifTs  office  of  Anderson  district,  and  the  entry  was  endorsed  on 
them  accordingly. 

COPY  OF  NOTICE  TO  CORONER,  MENTIONED  IN  HIS  RETURN. 

J.  M.  Roberts  vs.   David  Henning.     L.  Lenhardt  vs.  Same. 
R.  Cox  vs.  Same.     Others  vs.  Same. 

To  David  Hoke  : 

Sir  : —  You  will  take  notice  that  the  plaintiffs  in  the  forego 
ing  stated  cases  (fourteen  in  number)  will  claim  to  have  their 
executions  satisfied  out  of  the  proceeds  of  the  personal  property 
of  D.  Henning,  the  defendant,  which  is  in  your  hands  or  con- 
trol, as  their  said  executions  are  prior  to  other  executions, 
(known  to  you)  in  their  legal  lien  upon  the  property  of  the  said 
Henning,  by  leason  of  having  been  first  lodged  with  a  proper  of- 
ficer^, to  give  them  a  lien  upon  the  goods  and  chattels  of  the  said 
Henning.  There  was  no  lawful  coroner  for  this  district,  at  the 
lodgment  of  the  said  other  executions;  and  the  said  D.  Henning 
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being  the  then  sheriff,  could  not  act  officially  in  cases  in  which 
he  was  a  party  ;  and  the  fourteen  executions  above  stated,  were 
first  lodged  with  a  competent  officer  to  give  them  a  lien  upon  the 
goods  and  chattels  of  the  said  defendant,  D.  Henning,  as  appears 
by  the  record  on  the  same.  You  will,  therefore,  take  notice  to 
apply  the  proceeds  of  the  said  goods  and  chattels  of  D.  Henning, 
in  year  possession  or  control,  to  the  before  enumerated  execu- 
tions, as  the  law  requires,  <fec. 

G.  F.  TOWNES,  Plaintiffs'  Attorney. 
Dec.  17, 1840. 
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Others  vs.  Same. 

For  his  return  to  the  rule  in  this  case,  D.  Hoke,  special  Coro- 
ner, states  that  he  has  been  notified  to  pay  the  money  arising 
from  the  sale  of  the  personal  property  of  the  defendant  to  other 
execution  creditors,  John  M.  Roberts,  Robert  Cox  and  others, 
who  claim  the  same  by  virtue  of  having  the  oldest  lien ;  and 
they  have  given  him  notice  that  there  was  no  Coroner,  in  fact, 
for  the  district,  at  the  time  the  executions  of  the  plaintiffs  in  the 
rale  were  lodged ;  the  official  character  of  B.  Borum,  the  sup- 
posed coroner,  being  denied;  and  the  said  D.  Hoke  further 
shews,  that  the  executions  of  John  M.  Roberts,  Robert  Cox  and 
others,  who  have  given  notice  of  their  claim  to  the  proceeds  of 
the  property  of  D.  Henning,  sold  by  him,  claim  priority  of  lien 
by  virtue  of  a  lodgment  of  their  several  executions  in  the  hands 
of  the  Sheriff  of  Anderson  district,  which  lodgement  was  ante- 
rior to  the  delivery  of  any  of  the  executions  to  the  said  D.  Hoke. 
The  notice  alluded  to,  is  herewith  furnished. 

D.  HOKE. 

Mr.  Tawnes^  for  the  motion,  cited  1  Bailey's  Equity,  83,  89, 
90. 

As  to  a  Sheriff's  vacating  his  office  if  bond  be  not  given,  cited 
5  Stat.  358,  369 ;  6  lb.  147,  148,  concerning  bonds  to  be  given 
by  public  officers.  As  to  the  office  and  duty  of  Coroner,  2  lb. 
270 ;  7  Stat.  270,  298 ;  also,  6  lb,  164,  326. 

Appropriations  for  an  employment,  do  not  make  an  officer.  2. 
Bailey,  220. 
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As  to  qualifications  of  a  magistrate,  before  whom  perjury  may 
be  committed,  cited  1  Nott  &  McCord,  547 ;  16  Wend.  662.  Ser- 
vice by  the  Coroner,  in  an  interval  of  the  Sheriff's  office  is  not 
good,  1  Bailey,  264.  Cited,  further,  Phillips  on  Evidence,  470, 
463,  469 ;  I  Crapch,  137,  166,  160.  The  entry  of  the  execu- 
tions was  no  act,  but  a  mere  attempt  to  gi^e  alien. 

Perry,  against  the  motion.  The  Coroner  derives  his  authori- 
ty from  his  appointment^  and  not  from  his  commission.  Tha  of- 
ficial acts  of  a  public  officer  are  valid,  although  there  may  have 
been  some  irregularity  in  his  taking  charge  of  the  office.  The 
contrary  would  be  a  most  mischievous  rule. 

The  appointment  of  a  Coroner,  is  a  distinct  act  from  that  of 
giving  bond  and  being  commissioned.  The  one  is  made  by 
the  Legislature,  and  the  other  is  a  ministerial  act  of  the  Gover* 
nor,  which  he  is  bound  to  perform,  and  about  which  he  has  no 
discretion.  Coroners  are  appointed  in  the  same  manner  as  Jus- 
tices of  the  Peace.  See  6  Stat  164.  The  power  of  appointment 
Ls  derived  from  one  section,  and  that  of  commissioning  from  ano- 
ther. If  the  appointment  and  the  authority  to  commission  were 
both  given  to  the  Governor,  then  it  might  more  properly  be  con* 
tended  that  the  commission  was  the  evidence  of  appointment,  and 
the  authority  to  discharge  the  duties  of  the  office. 

A  commission  is  not  necessary  to  the  appointment  of  an  officer 
by  the  Executive,  Marbury  vs.  Madison,  1  Cranch,  166.  lu 
England,  the  appointment  of  a  city  officer,  who  had  not  taken 
the  sacrament,  was  absolutely  void  by  statute,  and  yet  his  acts 
were  valid  as  to  strangers.  6  Bac.  Abr.  14,  title  office  and  offi- 
cers ;  Rex  vs.  Jones,  2  Camp.  131.  The  fact  that  a  Surrogate 
had  acted  as  such,  is  sufficient  prima  facie  evidence  of  his  ap- 
pointment, 3  Camp.  433.  The  acts  of  an  officer,  de  facto,  who 
comes  into  office  by  color  of  title,  are  valid  as  concerns  the  pub- 
lic, or  third  persons,  7  Johnson,  649 ;  3  lb.  431 ;  12  lb.  296 ; 
Wend.  231 ;  9  Cowen,  26  and  182 ;  7  lb.  402. 

When  the  neglect  of  any  formality  by  an  officer  is  punished 
by  a  penalty,  his  acts  are  still  valid  as  regards  the  public  and 
and  third  persons.  State  Rep.  221 ;  2  N.  H.  Rep.  270,  202  A 
206 ;  The  acts  of  one  whose  commission  is  not  valid,  are  good 
until  the  commission  is  declared  void.  2  Tread.  Con.  Rep.  696. 
The  commission  is  only  evidence  of  appointment.  1  McCord, 
233.  In  ordinary  cases,  proof  that  a  person  is  generally  reputed 
an  officer,  and  not  that  he  is  actually  in  the  exercise  of  such  of- 
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fice,  will  be  sufficient  eyideQce  of  the  fact  1  Mills  Con.  Rep. 
463 ;  4  Ter.  Rep.  366. 

Chancellors,  before  entering  on  the  duties  of  their  office,  are 
required  to  take  certain  oaths,  under  a  penahy  of  ten  thousand 
pounds.  7  Stat.  208.  Sheriflfe,  Coroners,  and  Justices  of  the 
Peace,  are  also  required  to  take  an  oath  to  suppress  gaming,  be- 
fore they  are  qualified  to  act  in  their  offices.  6  Stat.  27.  But  no 
one  will  suppose  that  all  the  official  acts  of  a  Chancellor  are 
void,  because  he  neglected  to  take  the  prescribed  oath ;  or  that 
the  acts  of  a  Sheriff  are  void,  because  he  did  not  take  the  oath  to 
suppress  gaming. 

Suppose  a  bond  of  a  public  officer  be  informal  and  void, 
will  his  official  acts  all  be  void  under  that  bond  ?  The  acts  of  a 
King  are  valid  before  his  coronation.  The  acts  of  a  King,  de 
facto,  are  valid,  although  he  be  an  usurper,  6  Bac.  Abr.  title 
Prerogative,  390,  letter  A. 

The  acts  of  an  attorney  are  valid,  although  he  may  have  in- 
curred a  penalty  by  not  taking  out  a  certificate,  which  was  re- 
quired, before  he  was  allowed  to  practice.  1  Dowling  &  Ryland, 
215. 

Young,  in  reply,  contended  that  the  Acts  of  our  Legislature 
must  control  this  case.     Cited  6  Stat.  164;  Acts  of  1839,  p.  49. 

Cwria,per  O'Neall,  J.  In  this  case,  the  report  pre- 
sents, in  a  short  way,  the  reasons  which  have  been  satis- 
factory to  the  court  for  dismissing  the  motion,  and  it  would 
be,  perhaps,  quite  enought  to  refer  to  them  without  under- 
taking to  enlarge  upon  the  matter  here.  But  the  able  and 
lawyerlike  arguments,  with  which  we  have  been  furnished, 
on  both  sides,  require  a  little  fuller  answer  to  be  made  to 
the  failing  party,  than  the  report  presents.  The  case  of 
Cauble  &  ixweland  vs.  ffoke,  Coroner,  1  Spears'  Reports, 
168,  decided  that  the  entry  of  the  executions,  in  these  ca- 
ses, in  the  office  of  Henning,  the  Sheriff,  who  was  also  de- 
feadant,  was  not  good,  and  that  the  entry  in  the  Goroner'^s 
office  was  legal. 

The  entry  now  in  question,  was  first  made,  in  point  of 
time,  and  will  prevail,  if  made  in  the  office  which,  in  law, 
is  to  be  regarded  as  the  Coroner's. 

Mr.  Borura,  who  made  the  entry,  was  first  appointed 
Coroner^  in  1829,  he  was  re-appointed  in  1834  and  1836. 
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The  Act  of  1821,  (6th  Stat,  at  Large,  164,)  providing  for 
the  appointment  of  Coroner,  by  resolution,  limits  bis  tenure 
for  four  years,  and  ^^utUU  a  successor  shall  be  appointed,  and 
enter  upon  the  duties  of  his  office"  The  same  Act  requires 
him  to  give  bond,  and  directs  that  the  Governor  shall  not 
commission  him  until  such  bond  be  given.  The  same  pro- 
visions are  repeated  in  the  Acts  of  1839,  Acts  of  '39, 
page  49. 

The  first  observation  to  be  made  on  these  statutory  pro- 
visions is,  that  they  are  directory  merely ;  there  is  no  pro- 
vision which  declares  his  office  to  be  vacated,  if  the  Coro- 
ner fails  to  give  the  bond.  He  is  directed  to  do  so  before 
entering  on  the  duties  of  his  office.  But  if  he  does  not  ex- 
ecute the  bond  or  receive  the  commission,  and  acts  in  his 
office,  it  does  not  necessarily  follow  that  it  is  thereby  va- 
cated. Unquestionably  he  is  Coroner  by  the  appointment 
of  the  Legislature,  the  commission  is  the  mere  evidence  of 
his  title ;  when  once  in  the  office,  he  is  entitled  to  hold  un- 
til legally  displaced. 

It  is  next  to  be  remarked,  that  the  provisions  in  the  case 
of  Coroner  and  Sheriff,  are  different.  The  Coroner  is  mere- 
ly directed  to  give  bond  before  entering  upon  the  duties  of 
his  office,  and  the  governor  is  authorized  to  commission 
him  on  giving  bond.  In  the  case  of  the  Sheriff,  the  Judges 
are  directed  not  to  permit  him  to  enter  upon  the  duties  of 
his  office  until  he  records  a  certificate  that  he  has  execu- 
ted and  lodged  in  the  treasury  his  bond,  and  if  he  fails  to 
execute  the  bond,  his  office  is  declared  to  be  vacated,  5  Sta). 
at  Large,  285.  It  is  plain,  from  comparing  these  provisions, 
that  the  office  of  the  Sheriff  is  mucn  more  hedged  around 
with  obstacles  to  entering  upon  it,  without  giving  bond, 
than  that  of  the  Coroner ;  yet,  I  have  no  doubt,  that  if  a 
Sheriff  were  to  enter  upon  its  duties,  without  giving  bond, 
that  all  his  acts,  so  far  as  third  persons  are  concerned, 
would  be  good.  The  persons  confidinj^  or  transacting  bu- 
siness to  or  with  him,  finding  him  in  office,  would  have  the 
right  to  say,  we  did  not  enquire  by  what  authority  he  exer- 
cised it.  As  to  them,  his  acts  for  or  against  them,  would 
be  good.  He,  himself,  would  be  liable,  and  could  not  jus- 
tify his  acts,  if  he  was  not  rightfully  in  office. 
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Mr.  Borum  was  appointed  first  in  1829,  and  was  entitled, 
under  that  appointment,  to  continue  until  a  successor  was 
appointed  and  entered  upon  the  duties  of  his  office.  No 
successor  was  appointed  until  after  the  lodgment  of  these 
executions.  So  that,  in  that  point  of  view,  his  acts  would 
be  good. 

But  I  take  the  broad  ground,  that  being  found  in  an  of- 
fice, of  which  he  had  been  the  incumbent  for  many  years, 
the  plaintiffs  had  the  right  to  regard  him  as  Coroner,  and 
his  acts  for  them  are  good.  All  the  cases  cited,  admit  this 
as  a  general  proposition,  and  I  did  not  understand  the  in- 
genious counsel  for  the  defendant  to  deny  it.  He  contend- 
ed that  the  cases  of  the  Coroner  and  Sheriff,  under  our 
laws,  were  distinguishable  from  the  host  of  cases  ruling  the 
acts  of  an  officer  de  facto,  to  be  good,  so  far  as  third  per- 
sons were  concerned.  But  if  there  be  a  distinction,  I  have 
not  been  able  to  perceive  it.  One  in  office,  and  transact- 
ing its  duties,  is  supposed  to  be  rightfully  there,  and  so  far 
as  third  persons  are  concerned,  that  presumption  legalizes 
his  acts.  Such  a  position  is  necessary  to  prevent  the  inter- 
minable difficulties  in  which  we  should  be  involved,  if  it 
were  otherwise.  It  may  be  illustrated  by  putting  a  case 
which  may  occur  again  and  again.  A  Sheriff  sells  a  tract 
of  land,  it  is  bought  by  a  third  person,  and  it  afterwards  is 
discovered  he  had  not  given  bond,  would  it  do  to  say  that 
the  title  should  be  defeated  ?  Certainly  not.  He  is  an  of- 
ficer, de/actOj  and  that  is  enough.  So  here,  Mr.  Borum  is 
found  in  office,  the  executions  were  lodged  with  him,  and 
afterwards,  it  is  found  he  has  not  given  bond,  this  cannot, 
and  ought  not,  to  affect  the  validity  of  his  act  for  the  plain- 
tiffs. They  have  entered  their  executions  in  the  Coroner's 
office,  and  although  the  man  holding  it  may  be  compelled 
to  vacate  it,  on  account  of  illegality  in  his  appointment  or 
qualification,  yet  the  entry  has  been  made  in  tne  proper  of- 
fice, and  the  act,  de  facto,  is  just  as  good  as  the  act,  dejure. 

The  motion  is  dismissed. 

£vANs,  Butler  and  Richardson,  JJ.  concurred. 

Wardlaw,  J.  having  been  of  counsel,  gave  no  opinion. 
19 
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John  Ford  vs.  David  EOdn. 

1.  A  judgment  confessedas  an  indemnity  for  liabilities  incurred  by  another, 
as  indorser  or  security,  is  not  void.  It  is  good  and  legal,  and  at  law  may  be 
enforced,  whether  the  party  assuming  such  liabilities  has  been  compelled  to 
pay  them  or  not. 

2.  If  the  defendant,  in  such  case,  pay  the  debt,  to  secure  which  the  con- 
fession was  taken,  the  plaintiff  might  be  compelled,  at  law,  to  enter  satis&ic- 

tion. 

3.  But,  generally,  the  only  remedy  a  creditor  could  have,  would  be  in 

equity. 

4.  There  is  neither  reason  nor  authority  in  favor  of  the  position  that  such 
a  judgment  should  be  postponed  to  subsequent  bona  fide  judgment  creditors. 

Before  O'Nball,  J.  at  Favjield,  Fall  Term,  1843. 

This  veas  a  rule  against  the  sheriff,  to  shew  cause  why 
he  did  not  pay  to  the  plaintiff,  the  debt  and  interst,  by  him 
collected  in  this  case. 

He  shewed  for  cause,  1st  That  five  or  six  of  the  negroes 
were  sold  under  an  indemnity,  given  by  David  Aiken.  That 
Aiken  was  the  purchaser,  and  had  been  sued  for  them. 

2d.  That  Aiken  claimed  the  whole  proceeds  of  the  rest 
of  the  property,  sold  under  a  decree  in  chancery. 

3d.  That  Aiken  contended  that  the  plaintiff's  debt  was 
fraudulent. 

On  the  first  ground,  as  to  the  negroes  sold  under  Aiken's 
indemnity,  and  [)urchased  by  Aiken,  his  Honor  held  that 
the  sheriff  was  right  in  holding  the  proceeds  of  that  sale, 
until  the  suit  was  decided. 

But  there  was  an  abundant  fund  in  the  hands  of  the 
sheriff,  besides  the  sale  of  the  negroes,  to  pay  the  plaintiff's 
debt. 

The  final  decree  in  chancery,  in  the  case  of  Aiken  vs. 
EUdn,  was  junior  to  the  plaintiff's  judgment.  ^ 

The  allegation  of  fraud  in  the  plaintiff's  judgment,  was 
altogether  unsupported. 

It  appeared  that  John  Ford,  the  plaintiff,  was  the  secu- 
rity of  Klkin,  to  the  executors  of  Kincaid,  and  was  his  in- 
dorser in  bank.  To  cover  these  liabilities  and  a  small 
debt  to  the  plaintiff,  Elkin  made  his  note  to  the  plaintiff 
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for  the  aggregate,  and  confessed  a  judgment  upon  it.  The 
note  to  Kincaid's  estate  was  produced  by  Ford,  as  paid  by 
him.  The  note  in  bank,  he  also  alleged,  he  had  paid.  The 
sheriff,  or  Mr.  Aiken  made  no  shewing  that  he  had  not 
paid  it. 

The  counsel  for  the  sheriff  and  Aiken,  contended,  that 
such  a  judgment  as  the  plaintiff 's  must  be  postponed.  The 
presiding  Judge  thought  otherwise,  and  made  the  rule  ab- 
solute. 

The  sheriff  and  Aiken  appeal,  on  the  ground : 
"Because  the  judgment  of  John  Ford  vs.  David  Elkin^  is 
ill^al  and  void,  as  to  subsequent  bonajide  judgment  credi- 
tors, and  ought  to  be  postponed,  in  payment  to  such  credi- 
tors." 

Clarke^  for  the  motion.     Blacky  contra. 

Curiaj  per  O'Neall,  J.  This  court  concurs  in  the  de* 
cision  below. 

It  is  altogether  a  mistake  to  suppose  that  a  judgment 
confessed  as  an  indemnity  for  liabilities  incurred  by  another, 
as  indorser  or  security,  is  void.  It  is  good  and  legal,  and 
at  law,  may  be  enforced  without  any  inquiry  whether  the 

Slaintiff  has  been  compelled  to  pay  his  liabilities  for  Uie 
efendant  or  not.  Indeed  it  may  often  be  necessary  that 
he  should  enforce  the  judgment  before  he  does  pay,  to  save 
himself  from  loss. 

Such  a  judgment  would  be  liable  to  no  imputation  of 
fraud,  and  could  not  be  set  aside  at  law.  It  might  be,  that 
if  the  defendant  paid  the  debts,  to  secure  which,  the  con- 
fession was  given,  the  plaintiff  might  be  compelled  at  law, 
to  enter  satisfaction.  But,  generally  speaking,  the  only  re* 
medy  which  a  creditor  could  have,  would  be  in  equity. 
That  court,  if  the  defendant  had  paid  the  debts,  or  if  the 
plaintiff  never  could  pay  them,  would,  in  the  first  case,  en- 
join the  enforcement  of  the  execution,  and  in  the  other  in- 
stance, might  order  the  judgment  to  stand  as  a  security  for 
the  benefit  of  the  creditors  to  whom  the  plaintiff  was  liable 
for  the  defendant. 

There  is  neither  reason  nor  authority  in  favor  of  the  po- 
sition that  such  a  judgment  should  be  postponed  to  subse- 
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quent  hcmajide  judgment  creditors.  It  might  just  as  well 
be  asked  that  a  mortgage  executed  to  secure  a  security, 
should  be  postponed. 

The  language  of  equity  would  be,  in  such  a  case,  relieve 
the  security,  by  paying  the  debt  for  which  he  is  liable,  and 
then  your  debtor's  property  will  be  unincumbered  and  lia- 
ble to  your  remedy.     The. motion  is  dismissed. 

O'Neall,  Evans,  Butler  and  Wardlaw,  JJ.  concurred. 


John  Thomas  ads.  James  Woodruff. 

1.  Plaintiff  undertook  to  dig  and  wall  a  well  for  defendant  within  three 
weeks,  for  a  specific  sum.  After  commencing,  he  encountered  difficulties 
in  his  progress,  but  continued  to  dig  for  nearly  two  months,  without  com- 
pleting the  work,  when  he  was  taken  sick  and  left  it.  On  leaving,  on  ac- 
count of  sickness,  he  said  to  defendant,  he  claimed  and  considered  it  as  his 
job,  to  which  the  reply  was,  go  on  then,  and  finish  it  The  limitation  of  time 
within  which  the  work  was  to  be  done,  was  not  insisted  on  by  defendant,  at 
the  moment  of  its  expiration,  and  in  three  or  four  months,  plaintifiT  having 
recovered  his  health,  returned  and  ofifered  to  finish  the  work,  but  defendant 
declined,  saying  that  another  was  then  in  the  well  digging  it. 

2.  There  being  a  waiver  of  the  limitation,  as  to  time,  plaintifiT  held  enti- 
tled, under  the  circumstances,  to  recover  upon  an  apportionment  of  his  con- 
tract 

Before  O'Neall,  J.  at  Union,  Fall  Ihm,  1843. 

This  was  a  sum,  pro.  on  a  contract  to  dig  a  well.    The 

Jlaintiff,  Woodruff,  agreed  to  dig  and  wall  the  well  for  $60. 
t  was  to  be  completed  in  three  week.  He  began  the  last 
of  February,  and  soon  encountered  a  sandstone,  which  ren- 
dered the  digging  yery  tedious.     He  labored  on  assiduous- 
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ly  until  April,  having  dug  about  60  feet.  He  was  then  ta- 
ken sick,  and  as  be  was  leaving,  told  defendant  be  would 
be  back  as  soon  as  be  got  well,  and  finisb  it.  He  claimed 
tbe  job,  be  said,  as  bis.  Defendant  said,  go  on  tben,  and 
finisb  it.  Plaintiff  was  sick  for  tbree  or  four  niontbs.  In 
July  he  returned,  and  said  to  defendant,  I  am  come  to  fin- 
isb your  well.  He  declined,  saying  that  another  was  tben 
in  tbe  well  digging  it.  Tbe  well,  when  finished,  extended 
80  feet.  Tbe  man  who  finished  it,  said  tbe  plaintiff's  work 
was  worth  50  or  60  dollars. 
The  presiding  Judge  gave  the  plaintiff  a  decree  for  $30. 

The  defendant  appealed,  on  the  following  grounds . 

1st  Because  the  contract  proved  was,  that  plaintiff  was 
to  dig  the  well  within  tbree  weeks,  for  tbe  sum  of  sixty 
dollars,  and  that  the  three  weeks  elapsed  before  he  com- 
plained of  being  sick,  and  left  tbe  work  unfinished. 

2d.  Because  tbe  plaintiff  did  not  return  in  a  reasonable 
time,  nor  inform  the  defendant  of  his  situation,  and  of  bis 
intention  to  return  to  finish  tbe  work,  and  tbe  defendant 
had  to  employ  another  workman  at  a  high  price  to  finisb 
the  well. 

3d.  Because  the  decree  is  contrary  to  law  and  evidence, 
and  there  was  no  satisfactory  proof  of  tbe  value  of  tbe 
work  done  by  plaintiff. 

Hemdon^  for  the  motion.     Thompson,  contra. 

Curia,  per  O'Neall,  J.  In  this  case,  the  limitation  of 
time  witl)in  which  the  work  was  to  be  performed,  was 
not  insisted  on  by  tbe  defendant,  at  tbe  moment  of  its  ex- 
piration, be  suffered  tbe  plaintiff  to  continue  digging  the 
well  for  nearly  two  months  afterwards.  This  was  a  waiver 
of  the  limitation.  So  too,  when  the  plaintiff  was  about  leav- 
ing the  work  on  account  of  sickness,  and  told  the  defendant 
be  claimed  and  considered  it  as  bis  job,  tbe  defendant  said  to 
him  go  on  and  finisb  it.  This  was  as  much  as  to  say,  true, 
you  may  do  tbe  work  and  have  your  compensation,  not- 
withstanding tbe  time  within  which  it  was  to  be  done  has 
long  since  passed.  But  tbe  defendant  contends  that  not- 
withstanding this  was  so,  that  yet,  as  the  plaintiff  did  not 
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then  go  on  and  do  the  work,  he  is  not  bound  to  pay.  To 
this,  the  reply  is  most  satisfactory.  The  plaintiff  was  then 
sick,  and  so  continued  until  he  returned  and  offered  to  do 
the  work.  The  act  of  God  never  prejudices  any  one.  The 
plaintiff's  sickness  would  alone  deprive  him  of  the  entire 
benefit  of  his  contract,  so  as  to  prevent  him  from  claiming 
the  entire  price;  an  apportionment  is,  however,  always 
made  under  such  circumstances.  The  defendant  had  the 
benefit  of  the  plaintiff's  services,  his  work  will  diminish 
pro  tanto^  the  amount  the  defendant  may  have  to  pay  for 
finishing  the  well.  Under  all  the  circumstances  of  the 
case,  the  decree  of  the  circuit  Judge  is  regarded  as  quite 
favorable  enough  to  the  defendant.  If  any  one  ought  to 
complain,  the  plaintiff  might,  with  more  propriety,  than  the 
defendant.    The  motion  is  dismissed. 

Richardson,  Evans,  Butler,  and  Wardlaw,  JJ.  con- 
curred. 


The  State  vs.  William  Bill. 

1.  A  false  imprisonment,  as  well  as  an  assaalt  and  battel  y  of  a  free  negroi 
is  an  indictable  offence  at  common  law,  and  these  offences  are  not  affected 
by  the  Act  of  1837,  (6  Stat  at  Large,  674,)  which  creates  a  new  offence, 
the  abduction  of  a  free  negro,  with  an  intent  to  deprive  him  or  her  of  li- 
berty. 

2.  Free  negroes  have  all  the  rights  of  property  and  protection,  which 
white  persons  possess,  with  the  exception  that  they  cannot  with  force,  repel 
force,  exhibited  by  a  white  man,  and  a  less  provocation  mig'it  cxcase  a 
white  man  in  an  assault  and  battery  upon  a  free  negro,  than  would  in  the 
case  of  a  white  person. 

3.  In  an  indictment  for  an  assault  and  battery,  or  imprisonment  of  a  fre 
negro,  it  is  not  necessary  to  allege  that  the  defendant  knew  the  negro  was 


Columbia,  December,  1843.  151 

free,  as  the  act  is,  in  itself,  unlawful,  and  where  this  is  the  case,  a  scienter 
is  unnecessary.  There  is  no  distinction  between  an  indictment  for  an  as- 
sault and  battery  on,  or  a  false  imprisonment  of,  a  free  negro  and  a  white 
man,  imless  it  is  to  allege  that  the  person,  the  subject  of  the  outrage,  is  a  free 
negro. 

4.  On  the  trial  of  an  indictment  for  an  assault  and  battery,  and  false  im- 
prisonment of  certain  free  negroes,  the  record  of  a  recovery,,  in  writs  of  ra- 
vishment of  ward,  establishing  their  freedom,  was  received  in  evidence  as 
prinut  facie  ^Toof  of  freedom  to  rebut  the  presumption  of  slavery  arising 
from  color.  Held  that  it  was  properly  admitted,  and  that  the  provision  of 
the  Act  of  1740,  (7  Stat  at  Large,  397,)  which  directs  that  "if"  in  a  writ  of 
ravishment  of  ward,  'judgment  shall  be  given  for  the  plaintiff)  a  special  en- 
try shall  be  made,  declaring  that  the  ward  of  tbe  plaintiffis  free,"  is  not  con- 
fined in  its  operation  against  the  plaintiff  and  his  privies  only.  Held  also, 
that  the  record  was  admissible  in  evidence  independent  of  this  provision. 
Vide  1  Starkie  on  Ev.  243,  sec.  84. 

5.  Where  the  Legislature  intending  to  appoint  a  particular  person  a  Jus- 
tice of  Claorum,  used  the  name  of  an  individual  not  known  to  reside  in  the 
district,  and  the  person  really  intruded,  nevertheless,  qualiOed  and  acted  as 
such,  his  acts  held  good     Vide  McBee  vs.  Hoke^  ante^  p.  1 38. 

6.  Where  the  proof  was,  that  a  deed  of  emancipation  was  once  in  the 
Clerk's  office,  and  that  it  was  not  there  now,  accompanied  by  circumstan- 
ce calculated  to  create  a  strong  belief  that  it  had  been  sureptitiously  ta- 
ken by  the  defendant,  proof  of  its  contents  were  admitted.  Vide  Monk  vs. 
Jenkins,  2  Hill  Ch  Rep.  9. 

Befiyre  O'Neall,  J.  at  Chester,  Fall  Term,  1843. 

Tbe  defendant  was  indicted  for  an  assault  and  battery 
OQ,  and  false  imprisonment  of,  Judah  Bowser,  and  ber 
daughters,  Malinda,  Tabitha  and  and  Lizzy,  free  negroes. 

On  the  27tb  September,  1842,  a  gentleman  who  had 
heard  that  the  negroes  were  about  to  be  carried  off,  pursued 
and  overtook  them  in  Chester  district,  some  short  distance 
from  the  place  where  they  lived.  The  negroes  were  in 
two  little  wagons,  a  short  distance  apart,  accompanied  and 
controlled  by  two  men  of  the  name  of  Smith,  whom  the  de- 
fendant had  employed  to  take  them  out  of  the  State.  The 
defendant  was  a  short  distance  ahead,  and  when  overtaken 
and  asked  where  he  was  going  with  the  negroes,  said  he 
was  taking  them  to  Georgia.  The  negroes  manifested  great 
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unwillingness  to  go.  In  the  defendant's  presence  they  said, 
"he  was  dragging  them  off."  He  was  advised  to  return  the 
negroes  to  their  nome,  and  assert  his  claim  legally,  if  he 
had  any.  He  refused  to  do  this,  and  said  he  would  carry 
them  off.  He  said  he  had  a  bill  of  sale  or  titles,  and  of- 
fered to  shew  whatever  might  be  his  claim.  He,  (the  wit- 
ness,) told  him,  (defendant,)  that  Wm.  Worthy,  who  died 
the  July  before,  had  had  the  care  of  those  negroes,  and  that 
his  executor,  Preston  Worthy,  had  succeeded  to  the  same 
care.  This  gentleman,  (Herndon  Chalk,)  finding  he  could 
not  prevail,  by  reasoning  and  persuasion,  with  the  defend- 
ant, returned  home.  The  defendant  and  his  party  were 
pursued  by  Wyatt  and  Preston  Worthy,  and  Uriah  Wright. 
The  negroes  and  the  Smiths  were  overtaken  just  beyond 
Ashford's  ferry,  in  Newberry  district.  When  overtaken, 
the  old  woman,  Judah,  and  the  other  three  women,  were 
walking,  followed  by  one  of  the  Smiths,  who  was  urging 

THE  STATE  vs.  CHARLES  HARDEN. 

Before  Earle,  J.  at   Chester^  Spring  Term,  1832. 

This  was  an  indictment  for  assault  and  battery.  The  offence  was  com- 
mitted on  the  p^on  of  a  free  negro,  whom  the  defendant,  on  some  pre- 
text, (for  no  provocation  was  proved,)  first  beat  in  the  street,  giving  fifty  or 
sixty  blows  with  bis  fist,  and  a  stick  or  cowhide  ;  and  then  deliberately  tied 
him,  carried  him  out  into  the  woods,  near  the  village,  stripped  him,  and 
gave  him,  on  the  bare  back,  ninety-three  lashes.  He  was  much  abused,  his 
back  was  severely  cut,  and  the  blood  flowed  freely.  He  fainted,  or  fell 
down  under  the  infliction.  The  testimony  was  altogether  that  of  white  men 
who  witnessed  it ;  nor  did  the  negro  appear  in  court 

It  was  objected  by  the  defendant's  counsel,  that  the  deed  of  manumission 
should  be  produced,  to  shew  that  he  was  free ;  and  that  no  other  evidence 
was  admissible. 

His  Honor  thought  and  ruled  otherwise.  He  was  known  throughout 
the  country  as  free  Tom  Archer,  and  had  been  for  ten  years  and  upward 
There  was  no  evidence  of  his  having  been  a  slave,  and  none  that  any  deed 
existed  manumitting  him.  He  may  have  descended,  for  aught  that  appear- 
ed, from  ancestors  who  were  also  free. 

The  defendant  was  convicted,  and  appealed,  on  the  following  grounds : 
1.  Because  the  freedom  of  the  negro  Tom  was  denied,  and  tlie  court  er- 
red in  receiving  parol  testimony  of  the  reputation  of  the  freedom  of  the  ne* 
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them  on.  The  old  woman  was  crying.  The  defendant 
was  not  in  company  when  they  overtook  them^  It  was 
believed  by  the  witnesses  that  he  had  hid  in  the  neighbor- 
hood, as  a  man  whom  they  thought  to  be  him,  was  seen  to 
slip  out  of  a  house  as  they  approached,  and  soon  disappear- 
ed. The  defendant  soon  came  up,  claimed  the  negroes, 
said  they  ought  to  be  his,  if  he  could  get  his  right.  He  pull- 
ed out  and  offered  to  shew  his  supposed  title.  He  said  he 
had  hired  the  Smiths  to  haul  the  negroes  to  Georgia. 
The  defendant  said  he  took  the  old  woman,  Judah,  by  her 
arm,  and  led  her  out  to  the  wagon  from  her  house,  in 
Chester  district.  The  defendant  told  the  prosecutor,  Pres- 
ton Worthy,  that  if  he  had  known  he  haa  any  thing  to  do 
t  with  the  negroes,  he  (defendant,)  would  not  have  troubled 
them.  From  1809,  to  September,  1842,  thirty-three  years, 
the  old  woman,  Judah,  and  her  family,  had  lived  and  pass- 
ed as  free.  In  1826,  a  recovery  in  Fairfield  district  was 
had  against  Richard  Hill,  the  defendant's  father,  Daniel 

gro,  as  the  production  of  the  deed  would  have  been  highur  and  better 
eridenca 

2.  Because  the  court  should  not  have  refused  to  quash  the  indictment,  on 
the  ground  that  a  negro  could  not  indict  a  white  man. 

3.  Because  the  court  erred  in  charging  the  jury,  that  the  law  which  gave 
a  white  man  the  right  of  this  procedure,  applied  in  this  case,  and  gave  the 
D^ro  the  same  right 

4.  Because  the  court  cx>uld  not  recognize  him  a  free  negro  in  the  absence 
of  the  deed  of  manumission,  and  the  proof  of  his  having  a  guardian. 

5.  Because  the  verdict  was  contrary  to  law  and  evidence. 

JV.  JL  Eikoeg,  for  the  appeal. 
Pearsanj  Solicitor,  contra. 

Curia^  perXyNmALLy  J.  The  motion  for  a  new  trial  has  been  rested  on 
two  grounds,  viz:  1st.  That  an  indictment  will  not  lie  for  an  assault  and 
battery  committed  on  a  free  negro.  2d.  That  the  evidence  to  establish  the 
freedom  of  the  negro  was  insufficient 

1.  The  practice  to  indict  a  white  man  for  an  assault  and  battery  on  a  free 
negro,  seems  to  be  well  settled,  by  a  variety  of  circuit  decisions,  for  upwards 
of  thirty  years.  This  would,  in  itself,  now  constitute  a  conclusive  reason 
against  the  motion  on  this  ground ;  but  I  am  satisfied,  that  on  principle,  as 
well  as  precedent,  the  indictment  can  be  sustained.  An  assault  and  battery 
20 
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Mobley^  and  Meredith  Meadows,  in  writs  of  ravishment  of 
ward,  establishing  the  freedom  ofJUalinda  and  two  other 
children  of  Judah.  The  pleading  in  that  case  shewed,  that 
Judah  had  once  been  the  slave  of  Mrs.  Funderburk,  by 
whom  she  had  been  manumitted,  by  deed,  in  1809.  This 
deed  was  procured  by  the  defendant  and  his  brother  (some 
short  time  before  the  negroes  were  seized^)  from  the  clerk's 
office,  at  Winnsboro',  Fairfield  district,  and  taken  to  the 
office  of  Mr.  Hammond,  who  returned  to  the  clerk's  office^ 
and  there  examined  it.  The  last  time  he  saw  it,  it  was  in 
the  defendant's  possession.  He  subsequently  searched  the 
clerk's  office  for  it  and  it  could  not  be  found.  He  also 
searched  the  records,  and  could  not  find  it  on  record. 

Mrs.  Funderburk  was  the  widow  of  Henry  Funderburk, 
who,  in  his  life  time,  owned  Judah.  She  lived  in  Fairfield 
district— was  the  grand-mother  of  Richard  Hill's  wife,  and 
the  great-grand-mother  of  the  defendant.     She  was  a  very 

may  be  defiiied  to  be,  "any  touching  of  the  person  of  an  individual^  in  a 
rude  or  angry  manner,  without  justification.^' 

To  be  an  assault  and  battery,  it  is  not  necessary  that  the  person  who  sus* 
tains  it,  should  be  a  citizen  of  the  government  All  natural  persons  who, 
by  law,  are  entitled  to  protection,  may  be  the  subject  of  assault  and  battery. 
Slaves  are  chattels,  and  their  right  to  protection  belongs  to  the  master;  and 
is,  therefore,  not  cast,  so  far  as  regards  them  personally,  upon  society.  Free 
negroes,  without  any  of  the  political  rights  which  belong  to  a  citizen,  are 
still,  to  some  extent,  regarded  by  the  law  as  possessing  both  natural  and 
civil  rights.  The  rights  of  life^  liberty  and  property,  belong  to  them,  and 
must  be  protected  by  the  community  in  which  they  are  suffered  to  live. 
They  are  regarded,  in  law,  as  persons  capable  of  committing  and  receiving 
an  injury ;  and  for  the  one^  they  are  liable  to  punishment^  and  for  the  other, 
they  are  entitled  to  redress. 

For  an  assault  and  battery,  no  doubt  can  be  entertained  that  a  free  negro 
might  maintain  trespass.  This  shews  that,  legally,  he  is  entitled  to  be  pro- 
tected in  his  person.  For  the  unlawful  violation  of  this  rigbt,  he  is  entitled 
to  damages  as  a  civil  injury  to  himself  In  an  indictment,  the  defendant  is 
proceeded  against  for  doing  an  act  unlawful  in  itself,  and  which  has  disturb- 
ed the  peace  of  society  The  unlawfulness  of  an  assault  and  battery  upon  a 
free  negro,  without  rtasonabU  provocation^  cannot  be  doubted.  For  to  no 
white  man  does  the  right  belong  of  correcting,  at  pleasure,  a  free  negro. 
The  peace  of  society  is  as  much  broken  by  an  assault  and  battery  upon  him, 
as  it  ie  upon  a  white  man.    Like  the  latter,  he  has  his  passions,  and  with 
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aged  woman.  To  manumit  Judah,  she  procured  a  deed  to  be 
drawn  by  David  R.  Evans;  and  David  R.  Coleman,  one  of 
the  magistrates  before  whom  it  was  executed,  said  he  acted 
according  to  Evans'  instructions.  David  R.  Coleman  said 
he  acted  as  a  justice  of  the  quorum,  and  with  Esq.  Mabry, 
and  the  freeholders,  Tone  of  whom  he  remembered  was 
Henry  Punderburk^  tne  grand-son  of  Mrs.  Funderburk,) 
made  the  inquiries  required  by  the  Act  of  1800,  and  made 
the  proper  endorsement  on  the  deed,  as  required  by  the 
same  Act.  This  was  in  1809,  and  he  said  £sq>Mabry  told 
him  the  deed  was  recorded.  He  was  asked,  and  answer- 
ed, that  the  Legislature  intending  to  appoint  him  a  justice 
of  the  quorum,  in  the  place  of  Moses  Hill,  by  mistake  ap- 
pointed Daniel  Coleman,  when  there  was  no  such  man  in 
the  district.  He  qualified  and  acted.  The  defendant  pre-* 
sented  and  proved  a  bill  of  sale  from  Henry  Fhinderburk 
and  Mabry,  executed  in  1835,  in  consideration  of  $100, 

the  means  of  attack  and  defence  in  his  possession,  if  the  law  refused  to  pro^ 
tect  him,  he  too,  at  last,  might  be  driven  to  repS  force  by  force.  The  only 
difierence  in  the  law,  as  to  indictments  for  assaults  and  batteries  on  free 
white  men  and  free  negroes,  seems  to  me  to  consist  in  the  different  justifica^ 
tions  which  would  excuse  an  assault  and  battery  on  the  one  or  the  other. 
Free  negroes  belong  to  a  degraded  caste  of  society ;  they  are,  in  no  respect, 
OQ  a  perfect  equality  with  the  white  man,  According  to  their  condition, 
they  ought,  by  law,  to  be  compelled  to  demean  themselves  as  inferiors, 
from  whom  submission  and  respect,  to  the  whites,  in  all  their  intercourse  in 
society,  is  demanded;  I  have  always  thought,  and  while  on  the  circuit  ruled, 
that  words  of  impertinence,  or  insolence,  addressed  by  a  free  negro,  to  a 
white  man,  would  justify  an  assault  and  battery.  As  a  general  rule,  I 
should  say,  that  whatever,  in  the  opinion  of  the  jury,  would  induce  them,  as 
reasonable  men,  to  strike  a  free  negro,  should,  in  all  c^ses,  be  regarded  as 
a  legal  justification  in  an  indictment 

H  for  this  position,  I  am  asked  for  authority,  I  answer,  it  is  according  to 
good  policy,  and  the  general  conduct  of  the  people  of  this  State  towards  this 
class  of  our  population  since  they  first  existed  among  us ;  and  this  makes  it 
the  common  law  in  relation  to  them, 

2.  The  second  ground  supposes  that  to  prove  the  freedom  of  a  negro, 
general  reputation  of  being  a  free  man,  and  living  accordingly,  will  not  h% 
sufficient  But  I  apprehend  there  is  no  such  rule.  By  I4W,  every  negro 
is  presumed  to  be  a  slave ;  the  onus  of  proving  his  freedom,  when  question* 
ed,  is  cost  upon  him.    But  the  manner  in  which  it  shall,  in  all  cases,  b^ 
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relinquishiDg  all  claim  to  Judah  Bowser  and  her  family. 
The  grantor,  Henry  Funderburk,  was  one  of  the  jury  of 
emancipation.  The  defendant  lived  near  to  his  father 
Richard,  and  knew  well  of  the  progress  and  result  of  the 
suit  against  him. 

The  presiding  Judge  instructed  the  jury,  that  if  the  ne- 
groes were  free,  the  assault  and  battery  on  Judah  Bowser, 
and  the  false  imprisonment  of  all  the  negroes,  was  establish- 
ed. The  question  of  freedom  was  presented  to  them,  and 
the  various  objections  of  the  defendant  were  considered  : 
1st.  The  court  was  of  opinion,  that  after  a  lapse  of  33 
years,  the  official  acts  of  David  R.  Coleman  ought  not  to 
be  objected  to,  for  irregularity  in  his  appointment.  He  was 
de  facto  if  not  d'ijure,  a  justice  of  the  quorum.  2d.  If  the 
jury  believed  that  the  defendant  had  suppressed  the  deed  of 
manumission,  by  obtaining  it  from  the  clerk's  office  and 
destroying  or  withholding  it,  then  every  presumption  was 
against  him.  If  the  deed  was  deposited  to  be  recorded, 
and  by  the  clerk's  neglect  it  was  not  done,  then  it  would 
operate  as  against  the  descendants  and  heirs  of  Mrs.  Fun- 
derburk,  as  if  it  had  been  recorded.    3d.  The  effect  of  the 

proved,  is  not,  and  cannot  be,  defined.     The  proof  must,  as  in  all  other  ca- 
ses, vary  according  to  circumstances.     In  some,  it  might  be  necessary  to 
produce  a  deed  of  manumission,  in  others,  no  such  necessity  could  exist 
From  a  negro  bom  free,  or  manumitted  before  the  Act  of  1800,  no  such 
proof  could  be  demanded,  for  it  is  not  necessary  to  the  enjojrment  of  their 
freedom.     Proof  that  a  negro  has  been  suffered  to  live  in  a  community  for 
years,  as  a  free  man,  would,  prima  faeU^  establish  the  &ct  of  freedom. 
Like  all  other  prima  facie  shewing,  it  may  be  repelled,  and  shewn  that, 
notwithstanding  it,  he  is  a  slave,  not  legally  manumitted,  or  set  free.  But  un- 
til this  is  done,  the  general  reputation  of  freedom  would  be  enough  to  estab- 
lish it.     If  the  Solicitor  had  relied  upon  a  deed  of  manumission,  to  shew  the 
freedom  of  the  negro,  it  must  have  been  produced.    But  in  the  absence  of 
any  proof  of  the  existence  of  such  a  paper,  we  cannot  presume  it     It  may 
be,  that  the  negro  was  bom  free,  and  thus,  or  that  he  was  in  some  other 
way  legally  entitled  to  his  freedom,  we  are  bound  to  conclude  from  the  &ct 
of  his  being  permitted  to  go  at  large,  and  being  considered  as  a  free  man 
for  upwards  often  years.     The  motion  for  a  new  trial  is  dismissed. 

Johnson  and  Harper,  JJ.  concurred. 
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recovery  against  Richard  Hill  and  others,  from  the  provi- 
sions of  our  Acts  of  the  Legislature,  was  prima  facie  evi- 
dence of  freedom  against  the  world,  so  far  as  to  rebut  the 
presumption  of  slavery  from  color.  4th.  That  all  the 
preceding  grounds  of  objection  were  immaterial.  That  af- 
ter twenty  years  of  uninterrupted  enjoyment  of  freedom, 
the  law  would  presume  every  thing  done  which  was  ne- 
cessary to  give  it  effect. 
The  jury  convicted  the  defendant,  generally. 

The  defendant  appealed  in  the  case,  and  moved  the 
Court  of  Appeals,  in  arrest  of  judgment,  and  for  a  new 
trial,  OD  the  following  grounds,  viz :        . 

la  arrest  of  judgment: — 

Ist  Because  the  crime  charged  against  the  defendant 
was  not  an  indictable  offence,  in  this  State,  until  the  Act 
of  1837  was  passed,  and  the  defendant  is  not  indicted  un- 
der that  Act  of  Assembly. 

2du  Because  the  indictment  does  not  allege  that  the  de- 
fendant knew  the  negroes  were  free,  which  was  indispen- 
sible  to  establish  his  guilt. 

For  a  new  trial : — 

1st.  Because  the  court  admitted  the  record  in  the  case  of 
AUeii  DeGraffenreidj  guardian^  vs.  Hidiard  Hill  et  ai  in 
evidence  in  this  case,  when  the  defendant  was  a  stranger 
to  that  record. 

2d.  Because  the  court  charged  the  jury,  it  was  not  ne- 
cessary for  the  indictment  to  charge  that  the  defendant 
knew  the  negroes  were  free. 

3d.  Because  the  court  permitted  the  State  to  prove  that 
the  negroes  had  passed  as  free  persons  of  color, .  when  it 
was  said  they  had  been  manumitted,  by  deed,  in  1809, 
without  any  proof  of  the  loss  or  destruction  of  that  deed. 

4th.  Because  it  was  clearly  proved  that  David  R.  Cole- 
man, who  acted  as  a  justice  of  quorum,  when  Judah  was 
supposed  to  have  been  manumitted,  was  not  in  fact,  or  in 
law,  a  justice  of  the  quorum,  <ind  there  was  no  certificate 
as  required  by  the  Act  of  1800,  given  to  Judah,  and  the 
deed  of  manumission  was  not  recorded  as  required  by  that 
Act,  and  still  his  Honor  charged  the  jury  aU  these  defects 
could  not  aid  or  avail  the  defendant. 
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5th.  Because  his  Honor  said  to  the  jury,  if  you  believe  he 
has  the  deed  of  manumission,  that  will  cure  all  the  defects  ; 
when  there  was  no  legal  evidence  he  had  the  deed,  and  if 
he  had,  that  could  not  alter  its  character  or  legal  effect. 

6th.  Because  his  Honor  said  to  the  jury,  if  you  find  the 
negroes  are  free^  then  you  must  find  the  defendant  guilty. 

7th.  Because  his  Honor  charged  the  jury  that  when  a  ne- 
gro had  passed  as  a  free  person  for  twenty  years,  that  was 
conclusive  evidence  of  freedom,  and  such  negro  was  as  free 
as  any  negro  could  be  in  this  State,  and  such  presumption 
could  not  be  rebutted  by  proof. 

8th.  Because  the  court  should,  when  a  motion  was  made 
to  that  effect,  have  charged  the  jury,  "that  if  they  were  of 
opinion  that  the  defendant  took  ihe  negroes,  reaUy  believ- 
ing them  to  be  his,  under  his  bill  of  sale,  or  that  ne  had  a 
right  to  capture  them  under  the  Act  of  1800,  he  should  be 
protected.''  This  his  Honor  declined  doing,  in  which  it  is 
supposed  there  was  error. 

9th.  Because  the  court  charged  the  jury,  that  if  the  deed 
of  manumission  were  lodged  in  the  clerk's  office,  to  be  re- 
corded, that  was  a  sufficient  compliance  with  the  Act  of 
Assembly  of  1800. 

10th.  Because  the  court,  in  his  charge,  said  to  the  jury, 
it  may  be,  you  will  think  his  (the  defendant's)  purchase 
of  that  old  or  stale  claim,  under  which  he  claimed  the  ne- 
groes, will  make  against  him. 

Gregg,  Evans  and  Thomson,  for  the  motion. 
DawkinSy  Solicitor,  contra. 

Cfuria,  per  O'Neall,  J.  The  grounds  of  appeal  are  so 
numerous  and  various,  that  I  shall  not  attempt  to  consider 
them  seriatim.  I  will  endeavor  to  so  class  and  arrange 
them,  as  to  consider  them  all  under  their  appropriate  heads. 
There  are,  as  I  understand,  two  distinct  objections  urged  in 
arrest  of  judgment.  The  first  is,  that  the  offence  charged  in 
the  indictment  is  not  punishable  at  common  law. 

Free  negroes,  as  the  law  of  South  Carolina  has  been  re- 
peatedly ruled,  have  all  the  rights  of  property  and  protec- 
tion, which  white  persons  possess,  with  tne  exception  that 
they  cannot,  with  force,  repel  force,  exhibited  by  a  white 
man,  and  a  less  provocation  might  excuse  a  white  man,  in 
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an  assault  and  battery  upoD  a  free  negro,  than  would  in  the 
case  of  a  white  person.  There  is  no  doubt  that  false  im- 
prisonment is  an  old  common  law  offence.  It  was,  I  sup- 
pose, to  this  the  defendant's  objection  applies,  for  certain- 
ly, be  never  could  have  doubted,  that  an  assault  and  batte- 
ry of  a  free  negro,  was  an  indictable  offence.  If  ever  any 
such  doubt  existed,  it  ought  to  have  been  removed  by  the 
case  of  the  State  vs.  Harden,  decided  by  the  Court  of  Ap- 
peals, in  1832,  (and  which,  I  hope,  will  be  appended  in  a 
note  to  the  report  of  this  case.)  That  case,  in  deciding  that 
a  violation  of  the  person  of  a  free  negro  was  an  indictable 
offence,  virtually  decided  that  a  violation  of  his  liberty  was 
also ;  for  both  depend  upon  the  principle  that  he,  as  a  na- 
tural person,  is  entitled  to  a  legal  protection  in  life,  liberty 
and  property. 

That  the  Act  of  1837  does  not  effect  those  old  common 
law  offences,  is  very  plain  from  its  words.  It  provides,  (6 
Stat,  at  Large,  674,)  "whoever  shall  be  convicted  of  the  for- 
cible or  fraudulent  abduction,  or  assisting  in  the  forcible 
and  fraudulent  abduction,  of  any  free  person  living  within 
this  State,  with  intent  to  lieprive  him  or  her  of  his  or  her 
liberty,  shall  be  fined  not  less  than  $1000,  and  imprisoned 
not  less  than  twelve  months.''  This  created  a  new  of- 
fence, the  abduction  of  a  free  negro  with  an  intent  to  de« 
prive  him  or  her  of  liberty.  It  is  essentially  different  from 
an  assault  and  battery,  or  a  false  imprisonment.  It  is  true, 
the  ingredients  of  these  offences  may  exist  in  the  offence  of 
abduction,  but  it  requires  something  more  than  is  necessa- 
ry to  make  them  out. 

The  second  ground  in  arrest  of  judgment  is,  that  it  was 
necessary  to  allege  in  the  indictment,  that  the  defendant 
knew  that  the  negroes  were  free.  But  the  answer  to  that 
is  plain,  the  act  of  assault  and  battery,  or  imprisonment  of 
a  free  negro,  is  unlawful ;  and  when  an  act  done,  is,  in  it- 
self, unlawful,  a  scienter  is  unnecessary.  There  is,  indeed, 
no  distinction  between  an  indictment  for  an  assault  and 
battery  on,  or  a  false  imprisonment  of,  a  free  negro  and  a 
white  man,  unless  it  is  to  allege  that  the  person,  the  sub- 
ject of  the  outrage,  is  a  free  negro.  That  was  done  in  this 
case,  and,  therefore,  the  indictment  is  above  exception. 
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1st.  Tlie  first  ground  for  new  trial  is,  that  the  record  in 
the  case  of  DeGraffenrdd^  guardian^  vs.  Hili^  was  inadmis- 
sible evidence.  It  was  admitted  as  prima  jfiicie  evidence 
of  freedom,  to  rebut  the  presumption  of  slavery,  arising 
from  color.  It  is  provided  in  the  Act  of  1740,  7  Stat.  397, 
that  a  negro,  claiming  freedom,  may  have  the  question  tried 
in  a  writ  of  Ravishment  of  Ward,  to  be  brought  by  his  or 
her  guardian,  and  "if  judgment  shall  be  given  for  the  plain- 
tiff, a  special  entry  shall  be  made,  declaring  that  the  ward 
of  the  plaintiff  is  free." 

What  would  be  the  value  of  such  an  entry,  if  it  was 
only  to  operate  against  the  plaintiff,  and  his  privies  1  The 
recovery  without  such  an  entry  would  have  had  that  ef- 
fect. This  legal  provision,  it  seems  to  me,  places  the  re- 
cord upon  the  footing  that  it  is  to  stand,  as  the  negro's  ti- 
tle to  freedom,  and  is  to  be  referred  to  in  all  time  to  come, 
to  shew  it.  That  the  record  was  admissible,  independent 
of  that  provision,  may  be  seen  by  referring  to  1st  Stark,  on 
Evidence,  243,  sect.  84.  It  is  there  stated  that  recoveries 
in  cases  of  custom,  pedigree  and  general  reputation,  are 
evidence  against  all  persons.  The  freedom  of  a  negro  de- 
pends often  upon  pedigree  or  reputation,  and  sometimes  on 
both  combined ;  so  that  under  this  rule,  the  evidence  was 
clearly  admissible. 

2d.  i  he  next  ground  for  new  trial,  worth  considering,  is 
made  up  of  various  objections  to  the  effect  of  the  deed  of 
emancipation.  The  first,  that  David  R.  Coleman  was  not 
appointed  a  justice  of  the  quorum,  for  Fairfield  district, 
needs  no  other  answer,  than  a  reference  to  McBee  vs.  UtAey 
decided  this  term.  He  was  defitctOj  if  not  dejure^  a  justice  of 
quorum,  and  that  is  enough ;  the  proof  shewed  that  the  deed 
of  emancipation  was  once  in  the  clerk's  office,  and  that  it  was 
not  there  now,  and  a  strong  belief  was  created  that  the  de- 
fendant surreptitiously  possessed  himself  of  it.  Under  such 
circumstances,  proof  of  its  contents  was  admissible.  The 
defendant,  himself,  however,  swore  Mr.  Coleman,  and 
proved  by  him  that  the  deed  was,  in  all  respects,  executed 
in  conformity  to  the  Act  of  1800.  No  record  of  it  could, 
however,  be  found  in  the  clerk's  office.  The  case  of  Monk 
vs.  Jenkins,  2  Hill's  Ch.  Rep.  9,  considered  and  disposed  of 
all  the  objections  arising  out  of  a  similar  state  of  things. 
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la  that  case,  it  was  held  that  the  deposit  of  the  deed  in 
the  clerk's  office,  was  a  sufficient  record,  and  that  the  legal 
presumption  was,  that  it  was  there  in  due  time.  If  it  was 
necessary,  that  opinion  might  be  vindicated  by  many  rea- 
sons, but,  I  think,  it  may  be  safely  left  to  its  own  defence. 
3.  This  case,  however,  need  not  be  placed  upon  the  ex- 
ecution of  the  deed,  or  any  thing  appertaining  to  it.  For 
I  thought  that  a  lapse  of  time,  beyond  twenty  years,  stood 
in  place  of  a  deed,  and  all  its  legal  accompanyments.  The 
correctness  of  this  view  is  questioned  by  the  various 
grounds  which  I  consider  as  making  the  third  ground  of 
appeal  for  new  trial.  On  that  point  it  is  only  necessary 
to  refer  to  JUiller,  administi  ator  of  Burnett^  vs.  JReigne,  2 
Hill,  592,  in  which  it  was  held,  that  twenty  years  enjoy- 
ment of  liberty,  presumed  the  execution  of  a  deed  of  eman- 
cipation, with  all  the  solemnities  required  by  the  Act  of 
1800.  Here,  there  was  a  lapse  of  thirty-three  years  from 
the  time  liberty  began.  It  was  exactly  the  case  in  which 
the  legal  presumption  stood  in  the  place  of  the  deed,  the 
certificate  of  the  magistrate  and  freenolders,  the  record  and 
the  office  copy,  for  certain  proof  about  all  these  matters 
was  not  to  be  bad.  Hence,  lapse  of  time  was  evidence  of, 
era  muniment  of,  title,  which  the  jury  was  as  much  bound 
to  give  effect  to,  as  to  the  deed  itself,  accompanied  by  every 
thing  which  the  Act  of  1800  requires  to  make  it  good  and 


The  only  other  ground  to  be  noticed  is  the  defendant's 
eighth  ground,  which  constitutes,  here,  the  fourth  objection 
to  the  verdict.  After  I  had  fully  instructed  the  jury  upon 
the  whole  case,  including  the  law  and  facts,  Mr.  Thomp- 
son asked  that  I  would  instruct  them  as  his  ground  indi- 
cates. I  thought  that,  in  substance,  the  instruction  had 
been  given,  denying  the  doctrine  of  that  ground.  For  it, 
in  substance,  supposes  that  ignorance  of  the  law  will  ex- 
cuse a  man  in  the  commission  of  a  crime.  That  is  so  much 
a  violation  of  first  principles,  that  I  cannot  bring  my  mind 
to  discuss  it. 

The  motion  in  arrest  of  judgment  and  for  new  trial  is 
dismissed. 

Richardson,  Evans,  Butler  and  Wardlaw,  JJ.  con- 
curred. 
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7%6  StcUe  vs.  John  CkddweU. 

h  When  a  road  is  laid  out  along  a  pre-existing  fence,  the  width  must  be 
measured  from  the  outer  extremities  of  the  fence,  and  no  obstruction  on  the 
opposite  side  should  be  placed  within  the  prescribed  distance  of  these  ex- 
tremities, 

2.  Where  a  road  exists  before  a  fence  on  either  side,  no  fence  or  other 
obstruction  can  lawfully  be  placed  nearer  the  centre  of  the  road  than  half 
the  prescribed  width. 

3.  When  the  beaten  track  is  permanent  and  clearly  defined,  then  the 
measurement  must  be  from  its  centre,  however  crooked  it  may  be,  and  how- 
ever fences  on  either  side  may  be  arranged;  but  presumptions  are  in  favor 
of  a  straight  line,  from  one  ascertained  point  to  another,  and  in  favor  of  any 
fence  or  barrier  put  near  to  a  road,  being  considered  its  boundary,  although 
the  beaten  track  may  not  exactly  conform  to  it. 

4.  Where  a  road  required  to  be  thirty  feet  wide,  is  a  boundary  line  be- 
tween two  parcels  of  land,  the  occupant  of  neither  can  lawfully  place  any 
obstructions  within  fifteen  feet  of  the  centre,  which  is  to  be  ascertained  by 
the  rules  and  presumptions  above  laid  down  ;  and  against  such  encroach- 
ment, it  is  of  no  avail  to  say,  that  there  is  still  left  an  open  space  of  thirty 
feet  between  the  fence  put,  and  the  neighbor's  fence,  any  more  than  if  the 
neighbor  had  no  fence,  it  would  do  to  enclose  the  whole  road,  and  say  there 
i&  room  left  outside. 

Befiyre  Wardlaw,  J.  at  JVewberry^  Sprivg  Term,  1843. 

This  was  an  indictment  against  defendant,  for  a  nuisance, 
in  obstructing  the  public  highway.  The  highway  in  ques- 
tion is  the  road  from  Newberry  to  Lorick's  ferry,  being  a 
continuation  towards  the  south  of  one  of  the  principal 
streets  of  Newberry  village,  and  one  of  the  roads  which, 
by  the  Act  of  1825,  are  required  to  be  made  and  kept  thir- 
ty feet  wide.  Adjoining  the  boundary  street  of  the  village, 
as  it  was  originally  laid  out,  are  two  large  lots  or  parcels 
of  land,  between  which  the  road  runs  ;  one  was  owned  and 
occupied  by  the  defendant,  the  other  by  Nathan  A.  Hun- 
ter, both  many  years  ago  held  by  the  same  proprietor,  who 
sold  off  the  latter  mentioned  one,  making  the  road  the 
boundary.  The  fences  of  both  the  present  occupants,  it 
was  alleged,  had  been  moved  out  so  as  to  encroach  upon 
the  lawful  width  of  the  road.  The  defendant  was  convict^ 
edy  and  then  Nathan  A.  Hunter  pleaded  guilty. 
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The  testimony,  so  far  as  material  to  the  uDderstanding 
of  this  case  was,  that  between  1832  and  '36,  Hunter  erect- 
ed a  straight  fence  inside  of  an  old  worm  fence  which  had 
previously  enclosed  his  lot,  and  which  had  been  erected 
about  1820,  the  opening  between  the  two  enclosures  being 
then  left  every  where  more  than  thirty  feet  in  width.  So 
long,  also,  as  the  old  worm  fence  stood,  the  opening  between 
the  two  enclosures  was,  at  every  point,  at  least  thirty  feet 
wide,  and  in  many  places  forty  or  fifty.  In  1836,  the  de- 
fendant, who,  according  to  the  testimony,  had,  before  that 
period,  moved  out  his  fence,  when  repairs  were  made, 
moved  out  his  gate  a  foot  or  more,  his  line  of  planking  be- 
yond his  gate  about  four  feet,  and  after  the  termination  of 
his  line  of  planking,  a  worm  fence  about  the  width  of  the 
worm,  but  as  to  the  distances,  the  witnesses  differed.  N. 
A.  Hunter,  in  1842,  to  retaliate  the  encroachments  made 
upon  him,  as  he  supposed,  by  the  defendant,  changed  the 
position  of  his  fence  so  as  to  take  in  a  long  slip  of  ground 
widest  near  his  gate.  The  width  of  this  slip,  two  witnesses 
speaking  exactly,  said  was  nine  feet  at  the  widest  point; 
others  spoke  of  it  loosely  as  from  eight  to  ten  feet  wide. 
The  result  was,  that  by  these  sevetal  encroachments,  the 
road  between  the  boundary  street  and  the  gates  was  left 
of  a  width  gradually  contracting  from  forty-three  to  thirty- 
two  feet,  beyond  them  from  twenty-six  feet,  five  inches,  to 
twenty-one  feet,  five  inches,  at  the  narrowest  point,  and 
then  gradually  widening  till  it  attains  thirty  feet. 

The  facts  were  all  submitted  to  the  jury.'  The  presiding 
Judge  directed  them  that  when  a  road  was  laid  out  along 
a  preNcxisting  fence,  the  width  should  be  measured  from  the 
outer  extremities  of  the  fence,  and  no  obstruction  on  the 
opposite  side  should  be  placed  within  the  prescribed  dis* 
tanee  of  these  extremities ;  that  when  the  road  existed  be-* 
fore  a  fence  on  either  side,  no  fence  or  other  obstruction 
could  lawfully  be  placed  nearer  the  centre  of  the  road  than 
half  the  prescribed  width ;  that  if  the  beaten  track  was 
permanent  an<>clearly  defined,  then  the  measurement  must 
be  bad  from  its  centre,  however  crooked  it  might  be,  and 
however  fences  on  either  side  might  be  arranged ;  but  that 
presumptions  were  in  favor  of  a  straight  line  from  one  as* 
certained  point  to  another,  and  in  favor  of  any  fence  or 
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barrier  put  near  to  a  road,  being  considered  its  boundary, 
although  the  beaten  track  might  not  exactly  conform  to  it ; 
that  when  a  road  required  to  be  thirty  leet  wide  was  a 
boundary  line  between  two  parcels  of  land,  the  occupant 
of  neither  could  lawfully  place  any  obstruction  within  fif- 
teen feet  of  the  centre,  which  was  to  be  ascertained  by  the 
rules  and  presumptions  above  laid  down ;  and  against  such 
encroachments  it  was  of  no  avail  to  say,  that  there  was 
still  left  an  open  space  of  thirty  feet  between  the  fence  put 
and  the  neighbor's  fence,  any  more  than,  if  the  neighbor 
had  no  fence,  it  would  do  to  enclose  the  whole  road,  and 
say  there  was  room  left  outside ;  that  if  Hunter's  old  worm 
fence  covered  even  two  feet  of  the  nine  feet  which  he  had 
lately  enclosed,  then  the  road,  which,  at  the  narrowest 
point,  is  now  only  twenty-one  feet,  six  inches,  would,  if 
the  worm  fence  stood  as  formerly,  be  only  twenty-eight  feet, 
six  inches;  and  so,  if,  as  all  said,  the  road  had  been  thirty 
feet  wide,  it  must  have  been  encroached  upon  by  the  de- 
fendant, at  least  one  foot,  six  inches,  at  that  point;  and  an 
encroachment  of  even  six  inches  would  make  him  guilty 
of  a  nuisance ;  that  the  lapse  of  time  had  not  been  suffi- 
cient to  protect  the  defendant,  and  that  the  jury  were  to 
decide  only  whether  any  nuisance  had  been  created,  with- 
out defining  its  extent. 

-  The  defendant  appealed,  and  moved  the  Appeal  Court 
for  a  new  trial,  on  the  following  grounds : 

1st.  Because  his  honor  charged  the  jury,  that  if  the  de- 
fendant had  moved  his  fence  even  six  inches,  it  was  a  nui- 
sance, even  though  it  was  clearly  proved  that  the  road  was 
thirty  feet  wide,  provided  his  fence  was  nearer  the  centre  of 
the  road  than  fifteen  feet. 

2d.  Because  it  was  clearly  proved  by  all  the  witnesses 
examined,  that  the  road  was  thirty  feet  wide  when  the  de- 
fendant's fence  was  erected  some  years  since,  and  remain- 
ed so  until  encroached  on  by  Nathan  A.  Hunter,  who  has 
pleaded  guilty  to  an  indictment  for  a  nuisamte  for  obstruct- 
ing the  same  road,  at  the  same  place,  at  the  same  point. 

3d.  Because  his  Honor  charged  the  jury,  that  when  a 
road,  forty  feet  wide,  is  the  dividing  line  between  two  indi- 
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viduals,  it  would  be  a  nuisance  for  either  to  enclose  ten 
feet,  though  the  road  should  remain  thirty  feet  wide. 

4th.  Because  the  defendant  proved  an  uninterrupted 
possession  for  upwards  of  twenty  years,  and  his  Honor 
should  have  charged  that  the  defendant  was  protected  by 
length  of  possession  or  prescriptive  right. 

5th.  Because  it  was  proved  that  the  defendant's  present 
enclosure  is  not  within  fifteen  feet  of  the  centre  of  the  road 
as  it  stood  in  the  year  1S25,  at  the  passage  of  the  Act  of 
1825,  and  bis  Honor  should  have  cnarged  that  defendant 
was  not  guilty  on  that  ground. 

6th.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

irbff  &  Summer^  for  the  motion. 
CMwelly  Solicitor,  contra. 

Curia,  per  Wardlaw,  J.    This  court  is  satisfied  with 
the  instructions  given  to  the  jury,  and  with  their  finding. 
The  motion  is  dismissed. 

Richardson,  O'Neall,  Evans  and  Butler,  J  J.  con- 
corred. 
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John  Marshall  vs.    WiUiam  F.  Reynolds^  sen^r.   William 
lAles  and  William  F.  Reynolds^  junW^ 

1.  Where,  on  the  trial  of  an  action  of  trespasA  m  ti  amis,  against  three 
defendants,  the  proof  fully  made  out  the  case  against  two  of  them,  hut  was 
slight  as  to  the  third,  it  was  heldj  as  to  the  third  defendant,  that  his  name 
oould  not  he  stricken  from  the  record,  nor  the  question,  as  to  him,  submitted 
to  the  jury,  before  the  defence  was  gone  into. 

2.  The  true  rule  in  actions  in  form  ex  delicto  is,  that  if  there  be  no  evi- 
dence against  any  one  defendant,  at  the  conclusion  of  the  case,  on  the  part 
of  the  plaintiff,  such  defendant  is  to  be  acquitted ;  and  whether  there  is  or  not, 
must  be  left  to  the  discretion  of  the  presiding  Judg^.  ( Vide  Childs  vs. 
Chamberlain^  3  Chitty's  Practice,  213.) 

Before  O'Neall,  J.  at  Union,  FaU  Term,  1843. 

This  was  an  action  of  trespass,  for  beating  the  plaintiff, 
stopping  his  wagon,  and  compelling  him  to  fly  from  and 
leave  it. 

The  proof  abundantly  established  the  case  against  Wm. 
F.  Reynolds,  sen'r.  and  William  Liles.  The  proof  against 
Wm.  F.  Reynolds,  jun'r.  was  slight;  it  was  that  while  his 
father  and  Liles  had  stopped  the  plaintiffs  wagon,  on  Sun- 
day, he  went  for  the  constable  to  seize  the  wagon,  for  a 
debt  of  his  father,  Wm.  F.  Reynolds,  sen'r.  against  Jim 
Owens ;  he  said  his  father  sent  him. 

The  defendants  moved  to  strike  his  name  out  of  the  re- 
cord, or  to  submit  the  question  against  him  to  the  jury  be- 
fore  the  defence  was  gone  into»  Both  motions  were  over- 
ruled. As  to  striking  out  his  name,  slight  as  the  evidence 
was,  it  might  satisfy  the  jury  of  his  participation.  As  to 
submitting  the  question,  as  to  him,  to  the  jury  before  the 
other  defendants  went  into  their  defence,  the  court  was  of 
opinion  it  ought  not  to  be  done.  The  defendants  had 
pleaded  jointly.  There  was  some  evidence  against  him, 
and  the  plaintiff  was  entitled  to  have  the  issue  decided 
against  all. 

The  case  went  to  the  jury,  who  found  for  the  plaintiff, 
$400  against  Wm.  F.  Reynolds,  sen'r.;  $400  against  Wra. 
Liles,  and  for  the  defendant,  Wm.  F  Reynolds,  jun'r. 
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The  defendant,  William  F.  Reynolds,  sen'r.  appealed, 
on  the  following  grounds: 

1st.  Because  the  court  should,  on  the  motion  of  the  de- 
fendants's  counsel,  have  ordered  the  name  of  William  F. 
Reynolds,  jun'r.  to  be  stricken  out  of  the  lecord,  against 
whom  there  was  no  evidence. 

2d.  Because  the  court  should  have  submitted  the  ques- 
tion  of  Wm.  F.  Reynolds,  jun'r's.  guilt  to  the  jury,  as  a  col- 
lateral issue,  that  the  other  defendants  might  have  had  the 
benefit  of  his  testimony,  which  was  moved  for,  and  over- 
ruled. 

3d.  Because  the  damages  were  excessive. 

Thomson  <&  Bowers,  for  the  motion. 
Gaudelocky  contra. 

Curia,  per  O'Neall,  J.  In  this  case,  the  court  are  sa- 
tisfied witn  the  decision  of  the  Judge  below. 

We  all  agree  that  there  was  sonoe  evidence  against  Wm. 
F.  Reynolds,  jun'r.  and  where  that  is  the  case,  it  never 
was  pretended,  in  England  or  this  State,  that  he  was  to  be 
acquitted  in  any  other  way  than  on  a  trial  with  the  other 
defendants.  The  case  from  Rice's  Reports,  95,  McDonald 
vs.  Ivy,  yery  clearly  shews,  that  the  motion  to  strike  out 
the  defendant's  name  from  the  record,  could,  under  no  cir- 
cumstances, be  allowed,  when  the  case  was  on  trial. 

The  true  rule  in  actions  in  form  ix  delicto^  is  that  which 
is  stated  by  Park,  J.  in  Oiilds  vs.  Chamberlain^  6  Car.  3 
Chiay's  Practice,  213;  it  is,  "if  there  be  no  evidence 
against  any  one  defendant,  at  the  conclusion  of  the 
case,  on  the  part  of  the  plaintiff,  such  defendant  is  to  be  ac- 
quitted." Who  is  to  judge  whether  there  be  any  evidence 
against  the  defendant  1  Certainly  not  his  counsel.  For  if 
that  was  the  case,  every  case  would  be  embarrassed  with 
this  preliminary  issue.  It  is,  unquestionably,  for  the  Judge 
presiding,  and  is  a  matter  which  must  be  left  to  his  discre- 
tion.    The  motion  is  dismissed. 

Richardson,  Evans,  Butler  and  Wardlaw,  JJ.  con- 
curred. 
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Rachel  M,  ElweU  vs.  Abijah  Bradham^  Daniel  KeUy  and 
EHijali  F.  Strong. 

1.  Defendants,  two  of  whom  were  deputy  sherHSTs,  took  from  the  arms  of 
plaintiff  a  negro  child,  under  the  mistaken  supposition  that  the  child  be- 
longed to  plaintiff's  husband,  and  with  a  view  of  executing  against  him 
writs  of  fi.  fit.  but  did  not  use  more  violence  than  was  necessary  to  possess 
themselves  of  the  property.  Verdict  for  defendants.  Although  plaintiff 
was  entitled  to  a  verdict  for  the  injury  to  her  person,  yet  that  being  of  the 
slightest  character,  the  Court  refused  to  order  the  case  back,  merely  to  have 
entered  a  verdict  for  nominal  damages. 

2.  Where  the  ends  of  justice  have  been  answered,  and  there  has  been  no 
misdirection  on  the  part  of  the  judge,  the  Court  will  not,  on  a  mere  apex 
juris,  order  a  case  back. 

3.  DebnM  vs.  Dinkins^  2  Nottand  M'Cord,  85,  considered. 

Be/are  Wardlaw,  J.  at  Sumter,  March  Term,  1843. 

Two  of  the  defendant  were  deputy  sheriffs :  the  third 
had  an  interest  in  urging  an  execution  against  the  husband 
of  the  plaintiff,  John  L.  Elwell,  now  deceased.  It  appear- 
ed that  under  writs  of  fi.fa.  against  J.  L.  Elwell,  the  de- 
fendants took  from  the  arms  of  the  plaintiff,  a  little  negro, 
that  belonged  to  George  Frierson.  The  plaintiff  insisted 
that  they  knew  the  negro  was  Frierson's,  and  were  inten- 
tionally exceeding  their  authority,  with  the  view  of  extort- 
ing from  her  a  disclosure  of  the  place  where  negroes  had 
been  concealed  by  J.  L.  Elwell,  which  belong^  to  him, 
although  covered  by  a  pretended  marriage  settlement ;  and 
that  they  hurt  her  much  in  the  struggle.  The  defendants, 
on  the  contrary,  maintained  that  they  had  good  reason  to 
suppose  the  little  negro  to  be  J.  L.  El  well's;  and  that  they 
used  no  more  violence  than  was  necessary,  and  in  fact, 
did  not  hurt  the  plaintiff;  and  further,  they  rested  the  ne- 
cessity for  great  energy  and  firmness  upon  allegations  of 
various  subterfuges  adopted  by  J.  L.  Elwell,  to  avoid  the 
sheriff. 

The  case  was  argued  throughout  as  if  the  only  ques- 
tions were  as  to  the  quantum  of  damages,  and  the  liability 
of  the  third  defendant,  who  had  not  been  active.  With- 
out expressly  saying  that  the  jury  must  find  something  for 
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the  plainliff,  the  presiding  judge  submitted  the  case,  with 
comments  on  the  questions  raised :  and  supposed,  of  course, 
that  the  verdict  would  be  for  the  plaintiff,  to  some  extent. 

The  jury  found  for  the  defendants. 

The  plaintiff  moved  the  Court  of  Appeals  for  a  new 
trial,  on  the  following  grounds : 

1st.  That  the  trespass  alleged  having  been  proved,  by  un- 
contested evidence,  the  verdict  should,  as  matter  of  law, 
have  been  for  plaintiff,  in  some  amount. 

2nd.  That  His  Honor  omitted  so  to  instruct  the  jury, 
which,  it  is  respectfully  submitted,  should  have  been  done. 

3d.  That  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

Wethers  ^  Watson^  for  the  motion. 
Mosesj  contra. 

Curia,  per  O'Neall,  J.  In  this  case,  from  the  verdict 
of  the  jury  it  seems  that  the  defendants  intended  to  exe- 
cute the  writ  ofji.fa.  in  good  faith ;  that  their  seizure  of 
the  little  negro  was  on  the  supposition  that  it  belonged 
to  the  plaintiff's  husband ;  and  that  in  doing  it,  no  more 
violence  was  used  than  was  necessary  to  possess  them- 
selves of  the  child.  Although  the  defendants  cannot  justi- 
fy the  seizure  of  another's  property  by  mistake,  yet  none 
but  the  ower  can  complain  of  that.  The  plaintiff  must 
stand  upon  the  injury  done  to  her  person,  in  taking  the 
child  out  of  her  arms.  That,  it  is  true,  is  an  assault  and  bat- 
tery, but  yet  it  is  of  the  slightest  imaginable  character,  and 
if  the  jury  had  given  one  cent  damages,  the  law,  as  well 
as  justice,  would  have  been  fully  satisfied. 

The  question  now  presented,  is  whether  a  case  shall 
be  sent  back  for  another  trial  to  have  a  verdict  for  nomi- 
nal damages  entered.  It  is  clear  that  the  granting  of  a 
new  trial  is,  in  many  instances,  a  matter  of  discretion. 
Where  the  ends  of  justice  have  been  answered,  and  there 
has  been  no  misdirection  (»n  the  part  of  the  judge,  nor 
improper  testimony  received,  the  Court  will  not,  on  a 
mere  apex  juris,  order  a  case  back.  In  Debruhlvs.  Dinkins, 
2  N.  and  M'C.  85,  where  an  assault  and  battery  had  been 
clearly  proved,  the  jury  found  for  the  defendant,  the  Court 
22 
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substantially  refused  the  motion  for  a  new  trial,  in  grant- 
ing it,  unless  the  defendant  released  the  costs.  This  con- 
dition was  I  think  wholly  wrong.  For  with  the  costs  we 
have  nothing  to  do,  they  follow  the  verdict;  if  it  is  right,  it 
should  stand,  if  not,  it  should  be  set  aside.  In  Pitch  vs. 
Walker,  1  Bail.  98,  Judge  Nott,  in  delivering  the  opinion, 
maintains  the  doctrine  for  which  I  contend,  that  barely 
to  secure  a  verdict  of  nominal  damages  the  Court  will  not 
order  a  new  trial.  Such  a  matter  falls  clearly  within  the 
maxim,  deminimis  non  curat  lex.  The  motion  is  dismiss*- 
ed. 

Richardson,  Evans  and  Butler,  JJ.  concurred. 


AUen  &  MorUgomefy  t)s.  Henry   (koens,  Jiobert  Cathcartj 
James  Catkcart  and  Richard  Cathcart. 

L  Where  partners  were  sued  within  the  summary  jurisdiction  and  one 
of  them  was  examined  by  the  plaintiffs  on  interrogatories  for  the  purpose  of 
proving  their  demand,  if  his  co-defendants  choose  to  examine  him  as  a  wit- 
ness, and  neither  he  nor  the  plaintifis  object  to  it — it  makes  him,  to  all  in- 
tents and  purposes,  a  witness,  and  his  answers  would  then  be  as  Other  testi- 
mony. 

2.  The  admission  of  the  witness  so  examined  after  dissolution  that  the 
articles  were  purchased  for  the  firm,  was  enough  to  bind  it,  and  it  does  not 
diminish  its  effect  that  it  was  made  on  oath  voluntarily  by  him. 

3.  Where  there  was  priiiiok  facie  as  well  as  conclusive  evidence  of  ti 
partnership  shewn  from  the  articles  exhibited  to  one  of  the  members  of  the 
firm  examined  upon  interrogatories  by  plaintifis  as  a  witness,  and  also  by 
his  co-defendants,  it  was  held,  under  the  rule  that  where  there  was  prima 

facie  evidence  of  a  partnership^  declarations  by  one  of  the  members  is  evi- 
dence to  bind  the  firm,  that  the  proof  made  by  the  witness  was  sufficient  for 
this  purpose. 
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4.  There  is  no  objection  to  a  witness  thus  examined  on  the  score  of  in- 
terest, for  as  a  partner  he  is  liable  to  the  whole  debt  as  well  as  his  share  of  it. 

5.  Each  partner  is  of  course  liable  on  his  contract  made  by  him,  and  his 
individual  liability  may  be  perfect  to  the  creditor  and  yet  his  declarations 
will  bind  the  firm.  Where  articles  are  delivered  to  the  acting  partner  of 
a  firm  during  the  partnership,  all  are  liable,  whether  regarded  as  ostensible 
or  dormant  partners.     Vide  Collyer  on  partnership,  3. 

6.  No  restriction  of  liability,  except  by  charter,  is  permitted  to  any  of  the 
partners ;  all  are  liable  not  only  to  the  extent  of  their  interest  in  the  jomt 
Slock,  but  also  to  the  extent  of  their  separate  property.  Collyer  on  partner* 
ship,  212. 

7.  Accepting  the  note  of  one,  or  even  of  all  the  co-partnertf,  is  no  discharge 
of  the  original  contract 

8.  Had  the  defendants  pleaded  a  recovery  on  the  individual  note  of  one 
of  the  partners  given  for  the  demand  on  which  the  action  was  brought,  or 
relied  upon  it,  or  given  it  in  evidence,  it  seems  it  might  have  protected 
them. 

Ikfore  O'Neall,  J.  at  FairjUld^  Extra   Term^  January^ 

1843. 

Report  of  the  presiding  Judge. 

This  was  a  Summary  Process,  for  the  reoovery  against 
the  defeDdants,  as  partners,  of  the  balance  due  on  the  sale  of 
5,000  segars,  at  $18  per  thousand,  $90,  on  which  sale 
$30  had  been  paid,  leaving  $60  due. 

Henry  Owens,  one  of  the  defendants,  was  served  with 
interrogatories  to  prove  the  plaintiffs's  demand ;  he^was 
willing  to  give  the  testimony,  either  as  a  party  or  as  a  wit- 
ness. The  other  defendants  objected  to  his  testimony.  I 
thought  I  was  bound  to  receive  his  answers  to  the  interro^ 
gatories ;  it  might  be,  that  they  might  not  charge  the  other 
defendants.  He  stated  in  his  examination,  that  he  and 
the  other  defendants  were  partners);  that  during  partner-- 
ship,  he  bought  the  segars,  and  that  they  were  for  the  con- 
cern. The  other  defendants  produced,  and  showed  to  this 
defendant,  when  he  was  on  the  stand,  the  articles  of  co^ 
partnership,  and  asked  him  if  the  paper  shown  him  was 
the  partnership  agreement ;  he  said  it  was.  This  paper 
was  given  in  evidence ;  it  was  executed  27th  of  August, 
1837,  and  provided  that  the  defendants  should  be  partners, 
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under  the  name  and  style  of  Henry  Owens  <&  Co.,  the 
Gathcarts  to  furnish  capital,  to  the  amount  of  $4000,  in 
such  goods  as  their  stock  in  Winnsboro'  can  furnish ;  the 
groceries — say  sugar,  coffee,  molasses  and  wine,  to  be 
furnished  by  the  store  kept  by  James  Cathcart,  Columbia ; 
a  regular  invoice  of  the  goods  to  be  kept,  and  Owens  to 
give  his  note  to  the  other  partners.  The  agreement  further 
provides  that  the  defendant  Henry  Owens,  was  to  pay  the 
Cathcarts  interest  on  one  half  of  the  capital  furnished  by 
them,  to  attend  to  the  business  personally,  keep  the  books, 
make  regular  entries  of  all  sales,  keep  an  invoice  and  cash 
book,  use  his  best  endeavours  to  make  the  business  profita- 
ble, and  to  be  responsible  for  the  faithful  transaction  of  the 
firm  entrusted  to  his  management ;  to  consult  with  and 
advise  with  his  co-partners  in  all  matters  relating  to  the 
business  of  the  firm,  and  to  enter  into  no  engagement  in 
the  name  of  the  firm,  without  their  consent:  whenever 
the  defendant  Henry  was  in  funds  to  take  on  his  own  ac- 
count one  half  of  the  capital,  he  was  to  pay  that  amount 
^ to  his  co-partners,  and  the  interest  which  he  had  by  this 
instrument  engaged  to  pay,  was  to  cease.  The  co-partner- 
ship was  to  continue  four  years.  The  partnership  was 
dissolved  on  the  4th  of  March  1840,  the  Cathcarts  got 
their  capital,  and  10  per  ct.  by  way  of  profits.  The  goods 
on  hand  at  the  dissolution,  and  the  book  accounts,  the  de- 
fendant Henry  Owens  got. 

The  books  of  Allen  &  Montgomery,  in  which  the  segars 
were  charged,  were,  under  the  requisition  of  the  defendants, 
produced.  The  entry  was,  Henry  Owens,  due  to  5000  se- 
gars, at  $18  per  thousand,  $90.  The  account  was  credi- 
ted by  note,  the  note  was  produced.  It  was  the  note  of 
Henry  Owens,  for  $90,  credited  with  $30  paid. — It  ap- 
peared from  the  entry  in  the  books  of  Allen  <fe  Montgome- 
ry, that  the  segars  were  delivered  during  the  partnership, 
and  to  the  acting  partner,  Henry  Owens.  I  thought, 
whether  the  defendants  were  regarded  as  ostensible  or 
dormant  partners,  they  were  liable.  In  Collyer  on  Part- 
nership, 3,  it  is  said  "persons  become  liable  to  third  per- 
sons, either  by  contracting  the  legal  relation  of  partners  in- 
ter 86,  or  holding  themselves  out  to  the  world  as  partners. 
For  by  the  law  of  England,  not  only  he  who  is  actually  a 
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partner,  but  he  who  lends  his  n:.me  and  credit  to  the  firm, 
is  liable  for  the  debts  and  engagements  of  the  body.  No 
restriction  of  liability,  except  by  charter,  is  permitted  to 
any  of  the  partners ;  all  are  liable  not  only  to  the  extent  of 
their  interest  in  the  joint  stock,  but  also  to  the  extent  of 
their  separate  property."  In  Collyeron  Partnership,  book 
3,  chap.  1,  page  212,  it  is  said,  "for  notwithstanding  some 
few  dicta,  which  tend  to  a  contrary  doctrine,  it  is  now  an 
undoubted  and  universal  proposition,  that  a  dormant  part- 
ner is  in  all  cases  liable  for  the  contracts  of  the  firm',  dur- 
ing the  time  that  he  is  actually  a  partner."  In  a  note  to 
the  same  page,  the  following  principle  is  extracted  from 
Reynolds  vs,  Clevelarid,  4  Co  wen,  282:  "Partners  are  all 
liable  for  articles  furnished  for  the  outfit  of  the  partner- 
ship, though  the  vendor  did  not  know  the  existence  of  the 
partnership,  and  supposed  himself  dealing  with  the  indi- 
vidual partner  to  whom  he  gave  credit,  by  charging  him 
alone  in  his  books." 

These  authorities  sufficiently  establish  the  liability  of 
the  defendants  on  the  sale  of  the  segars.  That  accepting 
the  note  of  one,  and  even  of  all  the  co-partners,  is  no  dis- 
charge of  the  original  contract,  is  so  plain  a  legal  proposi- 
tion, that  it  is  unnecessary  to  cite  authority  to  support  it. 
If  the  defendants  had  pleaded  the  recovery  upon  that  note, 
by  Allen  <ft  Montgomery,  or  had  relied  upon  it,  or  given 
it  in  evidence,  it  may  be  that  it  might  have  protected  them. 
As  it  is,  I  only  know  that  there  was  such  a  recovery,  from 
some  loose  conversation  at  the  Bar,  and  from  observing 
that  it  is  incidentally  mentioned  in  one  of  the  grounds  of  ap* 
peal. 

I  decreed  for  the  plaintiffs,  $60. 

The  defendants,  Robert  Cathcart,  James  Cathcart,  and 
Richard  Cathcart,  appealed  from  the  decree  pronounced 
in  the  above  case,  on  the  following  grounds. 

1.  That  Henry  Owens,  one  of  the  defendants,  was  in- 
competent as  a  witness,  to  prove  the  plaintiifs's  demand, 
on  the  ground  of  interest,  inasmuch  as  the  plaintiffs  held 
a  judgment  against  Owens,  unsatisfied,  obtained  on  his  in- 
dividual note,  given  to  plaintiff  for  the  demand  on  which 
this  action  was  brought;  and  because  said  Owens,  and  the 
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other  defendants,  had  dissolved  co-partnership,  and  by  the 
terms  of  dissolution,  Owens  was  to  pay  all  the  debts  of 
the  firm. 

2nd.  That  the  contract  for  the  sale  of  the  goods,  was 
made  with  Henry  Owens,  in  his  individual  character,  and 
not  with  the  firm,  and  the  original  entry  in  plaintiffs's 
books,  charged  Henry  Owens  only,  and  not  the  firm. 

3d.  That  if  Henry  Owens  was  the  only  ostensible  deal- 
er, and  the  other  defendants  were  dormant  partners,  as 
alleged  by  plaintiffs  in  the  record,  then  the  plaintiffs 
were  bound  by  the  terms  of  the  co-partnership,  which  pro- 
hibited Owens  from  contracting  any  debts,  unless  by  con- 
sent of  the  other  partners. 

4th.  That  the  defendants,  the  Cath carts,  derived  no 
benefit  or  interest  whatever  from  the  articles  purchased 
by  Owens  from  the  plaintiffs,  and,  as  dormant  co-partners^ 
were  not  bound  to  pay  for  any  part  of  said  articles. 

Clarke  ^  Buchanan^  for  the  appeal. 
McDowell,  contra. 

Cariay  per  O'Neall,  J.  This  case,  it  must  be  kept  con- 
stantly in  mind,  is  in  the  summary  jurisdiction,  where  the 
plaintiffs  have  the  right  to  call  upon  one  or  all  of  the  de- 
fendants to  answer,  as  if  the  case  was  in  equity,  touching 
the  subject  matter  in  litigation.  The  right  to  call  for  a 
defendant's  answer  on  interrogatories,  is  one  thing,  and  the 
effect  of  them  another.  Generally,  the  answers  could  af- 
fect no  one  but  himself.  But  if  when  a  party  is  thus  put 
upon  the  stand  to  answer  interrogatories,  and  his  co-de- 
fendants choose  to  examine  him  as  a  witness,  and  neither 
he  nor  the  plaintiffs  object  to  it,  there  can  be  no  doubt  it 
makes  him  to  all  intents  and  purposes  a  witness,  and  his 
answers  would  then  be  as  other  testimony.  That  was 
the  course  pursued  here. 

Owens's  answers  to  the  interrogatories  would  not  have 
given  to  the  plaintiffs  a  decree ;  but  waiving  that  ground, 
the  defendants  examined  him  generally,  and  thereby 
made  him  their  witness.  If  he  is  considered  as  a  wit- 
ness, then  he  proved  every  thing  necessary  to  charge  the 
other  defendants. 
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But  if  he  was  not  a  witness  after  the  defendants  shewed 
the  articles  of  co-partnership,  and  thus  proved  that  he 
and  they  were  partners,  his  declaration  that  the  articles 
were  purchased  for  the  firm,  would  make  them  all  liable. 
According  to  Kendrickvs.  Campbell  &  darky  1st.  Bail,  522, 
the  admission  of  Owens  made  after  dissolution  will  bind 
the  firm.    It  cannot  diminish  the  effect  of  it,  that  it  was 
made  on  oath  voluntarily  by  him.     Montague,  in  his  1st. 
vol.  95,  says  "It  has  been  ruled  that  after  prima  fade  evi- 
dence of  a  partnership,  the  declarations  by  one  of  the  mem- 
bers is  evidence  to  bind  the  firm."  This  is  full  to  the  very 
point  before  us.    The  articles  were  not  only  prima  faciei 
but  also  conclusive  evidence  of  the  partnership,  and  after 
they  weie  out,  Owens's  proof,  put  upon  the  mere  ground  of 
his  declarations,  made. tne  defendants  liable.    There  can 
be  no  valid  objection  on  the  score  of  his  interest.    For  as 
a  partner,  he  is  liable  to  the  whole  debt,  as  well  as  his 
share  of  it.    But  no  such  objections  ever  can  apply  to  the 
dedaratioBS  of  a  partner.    For  if  it  was  allowed,  it  would 
destroy  the  very  rule  by  which  they  are  admitted.    Each 
partner  is  of  course  liable  on  his  contract  made  by  him, 
and  his  individual  liability  may  be  perfect  to  the  creditor, 
and  yet  his  declarations  vvill  bind  the  firm.    Montague  on 
Part.  48;   Kendrick  vs.   Campbell,  &  Clark,  1st  Bail.  522. 
The  rest  of  the  case  is  fully  met  and  disposed  of  by  the 
reasons  assigned  in  the  report,  with  which  this  Court  iis 
satisfied^    The  motion  is  dismissed. 

Richardson,  Evans,  Butler  and  Wardlaw,  JJ.  con* 
curred. 
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ArchibcUd  Oraig  vs.  Howard  Pinson. 

1.  A  party  arrested,  under  a  ca  so.  after  rendering  in  a  schedule  of  his 
efifects  for  the  purpose  of  obtaining  his  discharge  under  the  Prison  Bounds 
Act,  applied  for  and  had  leave  from  the  commissioner  of  special  bail,  on 
the  filing  of  a  suggestion  alleging  the  schedule  to  be  false  in  certain  partic- 
ulars, to  amend ;  and  in  the  amendment  stated  what  he  affirmed  to  be  the 
true  condition  of  the^roperty  whic]^  it  was  alleged  he  had  not  rendered  in, 
adding  further,  that  whatever  interest  he  had  in  it,  he  was  ready  to  include 
it  in  his  schedule  and  assign  it.  Issue  being  taken  on  this  state  of  facts,  and 
a  jury  duly  organized,  a  motion  was  made  and  granted  in  behalf  of  the 
prisoner  that  he  be  discharged  on  assigning  his  schedule  as  amended  to 
the  plaintiff.  Held,  upon  appeal,  that  under  these  circumstances  it  wasun- 
necessary  to  put  the  case  to  a  jury  to  try  whether  the  prisoner's  statements 
were  true  or  false,  and  that  the  order  of  discharge  necessarily  followed. 

2.  The  amendment  of  a  prisoner's  schedule  is  very  much  a  matter  of 
discretion  with  the  commissioner  of  special  bail,  and  if  it  does  not  operate  to 
surprise  or  delay  the  creditor,  it  is  properly  allowed.  (See  Sherman  and 
Debruhl  tw.  Barret^  1  M'Mullan,  160, 

Before  the  Clerk  ofth£  Court  of  Common  Pleas  for  Laurens 
District,  Commissioner  of  Special  Bail. 

This  was  an  application  made  by  the  defendant,  for  bis 
discharge  from  imprisonment,  under  the  Prison  Bounds 
Act.  He  had  been  arrested  by  virtue  of  a  ca  sa.^  at  the 
suit  of  the  plaintiff;  and  in  order  to  obtain  his  discharge 
under  the  said  Act,  rendered  in  his  schedule,  embracing 
sundry  small  articles  of  personal  property,  his  interest  in  a 
small  tract  of  land,  besides  notes,  judgments  and  accounts. 

On  rendering  in  the  schedule,  Young  &  Wright,  attor- 
nies  for  the  plaintiff,  filed  a  suggestion,  stating  that  the 
schedule  was  false  in  the  following  particulars : 

1.  Because  the  defendant  has  not  rendered  in  one 
sorrel  mare,  bought  by  him  of  John  Hunter,  and  one  gray 
horse. 

2.  Because  he  has  not  rendered  in  the  com  and  fodder, 
oats  and  cotton,  on  the  premises  on  which  he  resides :  and 
which  in  law  belongs  to  him,  and  is  liable  for  his  debts. 

3.  Because  he  has  not  rendered  in  about  eighty  dollars 
belonging  to  him,  in  the  bands  of  William  Madden,  Sr. 
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4.  Because  he  has  not  rendered  in  the  balance  of  the 
purchase  money  of  a  tract  of  land,  sold  as  defendant's 
property  by  the  sheriff  of  Laurens  district 

5.  Because  he  has  not  rendered  in  his  stock  of  cattle, 
hogs,  &c. 

On  filing  the  suggestion,  the  defendant  made  application 
for  leave  to  amend  his  schedule,  which  was  accordingly 
granted. 

"Amendment  to  the  foregoing  schedule,  made  by  leave  of  the 
commissioner. 

The  defendant,  so  far  as  regards  the  sorrel  mare  and  gray 
horse,  makes  the  following  statement : 

He  says  that  his  sou,  Marmaduke  Pinson,  contracted  with 
John  Hunter  for  the  said  mare;  and  being  a  minor  at  the  time. 
Hunter  agreed  to  let  him  have  the  mare,  on  the  defendant's  giv- 
ing bis  note  for  the  purchase  money,  which  he  aflerterwards 
paid  with  his  son's  money;  and  when  his  said  son  came  of  age, 
five  or  six  years  ago,  he  demanded  the  mare,  and  the  defendant 
dehvered  her  up  to  his  son  before  a  witness.  That  his  said  son 
purchased  the  gray  horse  of  Solomon  Cole,  and  paid  for  him 
himself.  That  as  to  the  purchase  money  for  the  land  sold  by 
the  sheriff,  the  balance,  after  paying  the  judgments  in  the  office 
at  that  time,  went  to  M.  D.  Pinson,  in  payment  of  debts  which 
this  defendant  owed  him,  and  gave  him  a  receipt  in  full  for  said 
balance. 

That  as  to  the  cattle,  the  defendant  says  that  he  bid  them  off 
at  Crocker's  sale  many  years  ago  for  his  said  son,  who  paid  for 
theuL  That  when  the  defendant's  property  was  sold,  many 
years  since,  there  was  a  cow  and  a  calf  reserved  to  him ;  that  the 
cow  had  a  heifer  calf,  which  he  gave  to  his  daughter,  Nancy  S. 
Pinson ;  that  heifer  remained  on  his  premises  until  she  had  a 
male  calf,  which  was  killed  for  beef;  the  cow  then  had  another 
male  calf,  which  she  traded  for  a  heifer :  and  that  heifer  is  now 
in  her  possession,  with  a  heifer  calf;  that  from  his  said  son's 
heifer,  and  his  daughter's  heifer,  the  whole  stock  of  cattle,  mak- 
ing six  in  number,  sprung.  That  as  to  the  corn,  fodder,  oats 
and  cotton,  he  says  that  he  and  his  said  son  cropped  together  last 
year;  that  they  divided  the  cotton,  and  sold  it,  long  before  he 
was  arrested ;  and  that  his  part  went  to  the  payment  of  his 
debts:  that  they  divided  the  fodder,  and  two  stacks  fell  to  his 
share,  which  were  consumed  before  he  was  arrested ;  that  the 
23 
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oats  and  his  part  of  the  corn,  were  also  both  consumed  before 
his  arrest.  That  as  to  the  eighty  dollars  spoken  of,  in  the 
hands  of  William  Madden,  he  says  that  the  said  Madden  holds 
his  receipt  in  full ;  and  that  M.  D.  Pinson,  Esq.  gave  this  de- 
fendant's son  Marmaduke,  about  twelve  years  ago,  a  sow  and 
four  pigs,  from  which  all  the  present  stock  of  hogs,  except  what 
his  said  son  has  purchased,  came. 

Now,  if  the  defendant  has  any  right,  title,  or  niterest,  in  any 
of  the  aforesaid  property,  or  monies,  or  any,  or  either  of  them, 
he  includes  it  in  his  schedule. 

Howard  Pinson. 

Sworn  to  before  me,  this  3rd  May,  1843. 

John  Garlington,  CPk.  L.  Dis.,  &  Com'r  Bail. 

Issue  was  taken  on  this  state  of  facts,  and  on  the  17th  August, 
1843,  a  jury  was  duly  organized  for  the  trial  of  the  case,  when, 
on  motion  of  Irby  &  Sullivan,  defendant's  attornies,  the  follow- 
ing motion  and  order  was  offered  and  granted,  viz : 

It  appearing  to  the  Commissioner  of  Special  Bail,  that  the 
amendment  of  the  defendant's  schedule,  in  the  above  case,  is  suf- 
ficient, in  law,  to  include  whatever  interest  he  has  in  the  proper- 
ty, and  choses  in  action,  which  it  is  alleged  in  the  suggestion  he 
has  not  embraced  in  his  schedule :  It  is  therefore  ordered,  on 
motion  of  Irby  &  Sullivan,  defendant's  attornies,  that  the  said 
Howard  Pinson  be  discharged  from  his  imprisonment,  on  his  as- 
signing his  schedule,  as  amended,  to  the  plaintiff — subject  to 
prior  incumbrances. 

The  plaintiff  appealed,  and  moved  this  Court  to  set  aside 
the  order  made  by  the  commissioner,  on  the  following 
grounds,  viz: 

1.  Because  the  commissioner  should  not  have  allowed 
the  amendment  to  the  schedule  in  the  form  it  was  filed. 

2.  Because  the  plaintiff  was  entitled  to  go  into  proof  to 
falsify  the  schedule,  by  showing  that  the  property  men- 
tioned in  the  grounds  taken,  did  belong  to  the  defendant, 
and  should  be  made  liable  to  plaintiff's  debts. 

3.  Because  the  order  of  the  commissioner  was  not  au- 
thorized by  law,  and  he  had  no  power  to  make  such  or* 
der. 

In  granting  the  order  which  decided  the  case,  the  com- 
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missioner  was  of  opinion  that  the  amended  schedule  cover- 
ed the  whole  of  his  estate  ;  that  there  was  no  fraud  or  con- 
cealment intended.  So  far  from  it,  that  whatever  right  or 
title  the  defendant  may  have  had  in  the  property  rendered 
in,  he  was  willing  to  assign ;  and  if  he  had  a  right  at  law, 
of  which  he  was  ignorant,  and  willing  to  assign  that  right, 
it  should  entitle  him  to  a  discharge — and  leave  the  party 
to  pursue  the  property  under  the  assignment.  Had  the 
defendant  assigned  the  property  without  qualification,  it 
would  have  conferred  no  right,  if  in  truth  it  belonged  to 
others. 

The  defendant  had  only  purged  his  conscience,  in  giving 
his  views  of  the  right  of  property :  it  neither  operates  for 
or  against  the  legal  claim.  And  surely  no  citizen  should 
be  confined  in  jail  until  those  rights  should  be  legally  in- 
vestigated— when  he  shows  an  honest  intention  to  surren- 
der all  his  property.  On  such  views,  he  thought  the  de- 
fendant was  entitled  to  his  discharge.  All  of  which  is  re- 
spectfully submitted. 

Young  ^  Wright,  for  the  motion* 
Irby  4*  Sullivan,  contra. 

Curia,  per  O'Neall,  J.  The  amendment  of  a  prisoner's 
schedule,  is  very  much  a  matter  of  discretion  with  the 
Comoiissioner  of  special  bail.  If  it  does  not  operate  to 
suprise  or  delay  the  creditor  it  is  properly  allowed.  Sher* 
man  &  Debrufd  vs.  Barrett,  1st  M'Mul.  160.  It  seems  the 
amendment  was  made  3rd  of  May,  the  discharge  was  the 
17th  of  August.  The  time  was  therefore  ample,  and  no 
surprise  or  delay  could  have  been  the  consequence. 

The  objection,  however,  seems  to  be  to  the  form  of  the 
amendment.  This  unquestionably  may  present  some  dif- 
ficulty. But  I  apprehend  it  may  be  easily  removed. 
The  defendant  states  what  he  afiirms  to  be  the  true  con<- 
dition  of  the  property,  and  then  says  whatever  interest 
he  has  in  it,  he  is  ready  to  include  it  in  his  schedule  and  as- 
sign it.  This  is  perhaps  unusual,  but  I  do  not  perceive  the 
objection  to  it.  If  it  be  the  debtor's  property,  his  declara- 
tions in  the  assignment  cannot  prejudice  his  assignee's 
ultimate   right  of  recovery;   they  will    have  no    more 
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weight  nor  effect  than  they  would  have  had  if  made  be* 
fore  assignment,  and  which  could  be  given  in  evidence 
against  the  assignee's  title.  But  notwithstanding  such 
statements,  the  assignee  may  still  recover,  for  he  not  only 
represents  the  debtor,  but  he  also  stands  as  creditor,  and 
may  therefore  shew  every  thing  which  would  make  the 
property  be  regarded  in  law  as  that  of  his  assignor,  either 
in  his  own  right  or  in  favour  of  creditors.  There  can  be  no 
necessity,  then,  why  the  prisoner's  schedule  should  be  as- 
sailed, and  the  jury  now  put  to  try  whether  his  statements 
are  true  or  false.  Any  verdict  given  xipon  that  question 
would  not  falsify  his  schedule.  For  if  the  statement  be 
false,  then  the  property  is  in  the  schedule,  and  it  never 
could  be  averred  that  he  had  not  rendered  in  a  schedule 
of  all  his  estate  and  effects.  Under  such  circumstances  it 
was  idle  to  summon  a  jury,  they  had  nothing  to  try.  This 
being  the  case,  the  order  of  discharge  necessarily  followed. 
The  motion  is  dismissed. 

Richardson  and  Evans,  JJ.  concurred. 
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£.  M.  Sprigg^  vs.  A.  Camp  and  A.  J.  Camp. 

1.  Que  being  indebted,  gaFe  bis  note  for  tbe  amount,  and  at  tbe  same 
time,  to  secure  tbe  debt,  executed  to  bis  creditor  a  mortgage  of  certain  per- 
sonal property,  by  tbe  terma  of  wbicb,  tbe  sale  of  tbe  property  specified,  was 
to  be  void  on  payment  of  tbe  money  when  it  became  due;  and  in  tbe  event 
of  its  not  being  paid  at  tbat  time,  the  mortgagee  bad  tbe  rigbt  to  sell  tbe 
property,  and  return  tbe  surplus,  if  any,  to  tbe  mortgagor.  Before  tbe  debt 
became  due,  tbe  mortgaged  property  was  attacbed  in  tbe  possession  of  tbe 
mortgagor,  and  sold  by  tbe  Sberifi*  under  tbat  procesa 

2.  It  was  hdd  tbat  tbe  title  to  tbe  property  was,  by  tbe  terms  of  tbe  mort- 
gage, vested  in  tbe  mortgagee,  and  tbat  before  condition  broken,  be  could 
maintain  trover  against  tbe  attacbing  creditor  for  tbe  wrongful  conversion. 

3.  Tbe  mortgagor  bad  no  more  tban  a  permissive  possession,  under  a  li- 
coise  resulting  by  implication  from  tbe  covenant  in  tbe  mortgage. 

4.  Tbe  mortgagee  bad  a  rigbt  not  only  to  all  the  common  law  modes  of 
proceeding,  but  to  tbe  security  provided  by  tbe  Act  of  1827,  wbicb  be  could 
not  bave  bad,  bad  be  been  forced  to  rely  entirely  on  a  special  action  on  tbe 
case. 

Before  Richardson,  J.  at  Gh^eenviUe,  FaU  Term,  1842. 

This  was  an  action  of  trover  for  a  wagon  and  mules. 
One  L.  Cooper  owed  plaintiff  $128,  and  on  the  14th  July, 
1841,  gave  bis  note  payable  to  him.  at  six  months  from 
date;  and  at  the  same  time  executed  a  mortgage  to  him  for 
tbe  property  in  question.  By  the  terms  of  the  mortgage, 
the  sale  of  the  property  therein  specified  was  to  be  void  on 
payment  of  the  money  at  tbe  time  it  became  due.  In  tbe 
concluding  part  of  the  mortgage,  it  was  set  forth,  that  if  the 
money  was  not  paid  at  the  time  it  became  due,  the  mort- 
gagee had  the  right  to  sell  the  property  to  pay  the  debt, 
and  return  the  overplus,  if  any,  to  the  mortgagor.  On  the 
16th  October,  1841,  the  defendant,,  A.  Camp,  attached  the 
property  (which  was  in  the  possession  of  the  mortgagor) 
for  a  debt  which  he  owed  him,  and  it  was  some  weeks  af- 
terwards sold  by  the  sheriff,  under  the  attachment,  and  pur- 
chased by  one  of  the  defendants,  (J.  Camp,)  and  some  time 
subsequently,  carried  out  of  the  State.  The  defendants 
were  notified  of  the  claim  of  the  plaintiff,  and  the  sale  for- 
bid by  him ;  a  demand  was  proven.    It  was  also  proven 
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that  Cooper  was  insolvent.  The  plaintiff  issued  his  writ 
on  the  18th  December,  1841.  The  presiding  Judge  held, 
that  until  the  debt  became  due,  the  mortgagee  had  no  right, 
in  law,  to  sue  for  a  tort  to  the  property,  and  non-suited  the 
plaintiff,  who  appeals,  on  the  annexed  grounds. 

1.  That  the  mortgage,  under  which  the  plaintiff  claimed, 
vested  in  him  a  title  to  the  property  sufficient  to  maintain 
the  action. 

2.  Conceding  that  trover  would  not  lie,  the  counts  in 
case,  contained  in  the  declaration,  were  supported  by  the 
title  of  the  plaintiff,  and  the  facts  of  the  case. 

Young  4*  Towjies^  for  the  motion,  cited  Stubhs  vs.  White^ 
MSS.  Dec.  4,  vol.  318. 

Choice  &  Henry,  contra,  cited  7  T.  Rep.  9, ;  15  John.  Rep. 
205;  4  McCord,  336. 

Cur'ui^  per  Butler,  J.  There  is  no  doubt  but  that, 
by  the  expressions  of  the  mortgage,  the  title  of  the  proper- 
ty in  dispute  was  vested  in  the  plaintiff,  with  an  agree- 
ment, on  his  part,  in  the  condition,  rather  by  implication 
than  in  express  terms,  that  the  mortgagor  should  have  the 

Eermissive  possession,  till  a  certain  contingency  should 
appen,  when  it  is  provided  the  mortgagee  should  have  a 
right  to  go- on  the  premises  of  the  mortgagor,  and  take  into 
his  absolute  possession  the  chattels  previously  conveyed. 
The  mortgagor,  therefore,  had  no  legal  title  in  himself;  and 
when  the  property  was  taken  away  from  him,  under  at- 
tachment, he  had  no  right,  by  virtue  of  his  actual  posses- 
sion, to  bring  an  action  of  trover.  The  case  stands  thus : 
the  defendants  have  no  right  to  the  property,  under  the  at- 
tachment; and  the  person  from  wliom  it  was  taken,  has 
no  right  to  bring  an  action  ;  and,  therefore,  if  this  action 
will  not  lie  in  the  name  of  the  plaintiff,  this  is  a  case  in 
which  no  one  can  bring  an  action  of  trover  against  one 
having  no  title  himself,  and  who  has  taken  it  into  his  pos- 
session by  a  wrongful  conversion.  The  mortgagor  had  no 
more  than  a  permissive  possession  under  a  license,  result- 
ing, by  implication,  from  the  covenant  in  the  mortgage:  It 
is  unnecessary  to  enquire  or  determine  whether  the  mort- 
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gagee  could  have  interfered  with  this  possession,  while  it 
continued  according  to  the  terms  of  the  agreement.  But  it 
becomes  a  different  question  where  a  stranger  takes  the 
actual  possession,  and  thereby  puts  the  title  of  the  true 
owner  in  jeopardy.  In  seeking  to  enforce  his  remedy,  he 
has  a  right,  not  only  to  all  the  common  law  modes  of  pro- 
ceeding, but  to  the  security  provided  by  the  Act  of  1827, 
which  he  could  not  have  if  he  were  forced  to  rely  entirely 
on  his  special  action  on  the  case.  The  action  of  trover, 
like  every  other  mere  remedy,  must  be  made  to  operate  so 
as  to  effect  its  great  object,  to  wit,  to  try  title  to  personal 
property,  and  to  enable  the  true  owner,  whose  rights  have 
been  invaded,  to  recover  damages  for  its  wrongful  conver- 
sion. The  plaintiff  before  the  court,  is  the  true  owner  of  the 
property  sued  for,  and  it  is  his  legal  rights  alone  that  have 
been  put  in  jeopardy  by  the  conduct  of  the  defendants. 
The  case  of  Gordon  vs.  Harper,  7  T.  R.  9,  has  been  much 
relied  on  in  the  argument  to  defeat  the  action.  The  plain- 
tiff, in  that  case,  claimed  certain  articles  of  furniture,  under 
a  purchase  from  one  Barrett,  and  after  the  purchase,  he  let 
a  house,  and  the  articles  of  furniture  in  question,  to  Biscoe, 
as  his  tenant,  under  a  written  lease.  The  furniture  was 
taken  in  execution  by  the  defendant,  as  sheriff,  under  aji. 
fa.  against  Barrett ;  and  the  plaintiff,  the  landlord  of  Bis- 
coe, brought  his  action  of  trover  against  the  sheriff,  before 
the  expiration  of  the  term  under  the  lease.  I  suppose  the 
true  question  was,  whether  Biscoe,  who  had  theright  to  the 
exclusive  and  immediate  possession  of  the  property  at  the 
time,  under  an  agreement,  in  the  nature  of  a  lease,  should 
have  brought  the  action ;  or  whether  the  landlord,  who 
had  divested  himself  for  a  limited  time,  could  maintain  it ; 
and  it  was  determined  that  the  landlord  could  not,  and  that 
upon  the  ground  that  he  had  no  present  title,  and  conse- 
quently no  immediate  right  of  possession  to  the  property. 
The  case  before  the  court,  in  many  particulars,  is  distin- 
guishable from  the  one  quoted.  For  here  the  mortgagor  had 
DO  legal  title  in  himself  He  had  the  mere  custody  of  the 
property,  with  a  condition  necessarily  annexed  and  implied, 
that  it  should  be  always  forthcoming  to  pay  the  debt  upon 
demand,  as  stipulated  of  this  plaintiff,  the  mortgagee.  If 
it  could  be  taken  away  by  a  stranger,  the  very  object  for 
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which  it  was  placed  Vith  defendant,  would  be  defeated. 
The  mortgagor  being  unable  to  maintain  the  possession 
which  was  intended  for  his  benefit,  and  making  no  objec- 
tion to  the  plaintiff's  general  right  of  property,  under  the 
agreement,  in  effect^  be  either  forfeited,  or  more  properly 
speaking,  yielded,  the  right  of  possession  to  his  mortgagee. 
The  case  of  Stubbs  vs.  tfhite,  MSS.  Dec.  4  vol.  No.  318,  is 
more  like  the  case  under  consideration.  The  plaintiff  claim- 
ed the  horse  in  dispute,  under  the  common  conveyance 
by  mortgage ;  and  it  appeared  that  the  defendant  had  pur- 
chased the  same  horse  from  the  mortgagor  before  the  time 
had  elapsed  for  the  payment  of  the  money  secdred  by  the 
mortgage.  The  circuit  Judge  non-suited  the  plaintiff,  and 
upon  a  motion  to  reverse  that  decision.  Judge  Johnson  de- 
livered the  judgment  of  the  court,  to  the  following  effect : 

"That  paper,"  says  the  Judge,  "like  most  other  instru- 
ments of  the  sort,  professes  to  convey  the  property  absolute- 
ly, with  a  condition,  however,  that  it  shall  be  void  on  the 
payment  of  a  certain  sum  of  money,  the  effect  of  which 
IS  to  transfer  a  legal  title,  and  consequently,  a  right  of  pos- 
session in  the  plaintiff;  and  either  of  these  would  entitle 
him  to  maintain  trover  against  a  stranger." 

A  majority  of  the  court  are  willing  to  yield  to  this  au- 
thority, on  the  point  made  in  this  case,  and  feel  bound, 
therefore,  to  set  aside  the  non-suit  ordered  on  the  circuit. 

Motion  granted. 

Richardson,  O'Neall  and  Evans,  JJ.  concurred. 

Wardlaw,  J.  dissenting.  The  plaintiff  In  this  case 
might  have  maintained  an  action  on  the  case^  for  an  injury 
to  his  interest,  and  as  there  were  counts  in  case,  which  I 
must  suppose  were  well  drawn,  I  agree  in  the  result  of  the 
motion ;  but  I  dissent  from  the  opinion  that  trover  can  be 
maintained  by  the  mortgagee  of  chattels  before  breach  of 
condition,  where,  as  in  this  case,  and  generally  in  mortga- 
ges, as  distinguished  from  pledges,  the  right  of  possession 
in  the  mortgagor,  until  condition  broken,  has  been  sti- 
pulated. 

The  plaintiff  in  trover  must  have  the  right  of  immediate 
possession,  and  it  is  a  mistake  to  suppose,  as  is  hastily 
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said  in  Slvhbs  vs.  White,  that  either  the  right  of  property, 
or  the  right  of  possession,  will  maintain  the  action.  Could 
the  mortgagee,  in  a  case  like  this,  maintain  trover  against 
the  mortgagor  before  condition  broken?  He  could  not,  be- 
cause the  right  of  possession  in  the  mortgagor  is  part  of  the 
contract.  If  he  could  not  maintain  the  action  against  the 
mortgagor,  he  cannot  against  one  who  has  the  mortga- 
gor's right,  and  such  an  one  is  he  to  whom  the  mort- 
gagor has  transferred  the  possession,  and  perhaps  also  he 
who,  by  attachment  or  other  legal  lien,  has  succeeded  to  the 
mor^fagor's  right.  The  legal  title,  the  right  of  property, 
may  be  in  the  mortgagee  from  the  execution  of  th^  mort- 
gage ;  after  breach  of  condition,  there  may  be  in  the  mort- 
gagor nothing  but  a  mere  equity,  subject  to  the  mortgagee's 
right  to  take  possession  at  pleasure ;  but,  in  my  opinion, 
before  breach,  a  legal  right  of  possession  is  in  the  mortga- 
gor, as  in  a  bailor  for  hire,  which  is  subject  to  his  contract 
or  disposition,  provided  that  the  rights  of  the  mortgagee  be 
not  thereby  defeated  or  endangered.  But  however  rights 
might  be  settled  between  the  mortgagor  and  his  creditor,  it 
does  not  follow  that  where  the  possession  has  been  taken 
from  the  mortgagor,  with  or  without  his  consent,  the  action 
of  trover  must  lie  in  favor  of  the  mortgagee,  because  it 
would  be  found  not  to  be  maintainable  by  the  morts:agor. 
The  mortgagee  may  have  a  right  of  action,  but  not  the  ac^ 
tion  of  trover.  The  defendant,  whether  a  stranger  or  a 
privy,  can  shew  for  his  defence  against  the  plaintiff  in  tro- 
ver, who  claims  the  right  of  immediate  possession,  that  un- 
der the  plaintiff's  contract  that  right  is  not  in  him.  If  a 
stranger  to  the  contract  of  mortgage  cannot  shew  for  his 
protection  the  rights  and  relations  established  by  the  con- 
tract, why  may  not  the  same  be  said  as  to  a  stranger  to  the 
contract  of  hiring  or  sale,  and  thus  a  lessor  for  hire,  or 
even  a  seller,  be  allowed  to  maintain  trover? 

The  peculiar  advantages  given  by  the  Act  of  1827  to 
the  action  of  trover,  make  it  a  desirable  remedy,  but  the 
right  to  maintain  it,  is  not,  therefore,  to  be  conceded  to  one 
who  is  not  otherwise  entitled  to  it. 
24 
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The  Treasurer  vs.  John  M.  DeSaussure,  adrairmtraior  of 

Bineham, 

1.  Where  an  action  of  debt  was  brought  on  the  official  bond  of  an  Ordi- 
nary, against  the  administrator  of  one  of  his  securities,  in  the  name  of  the 
Commissioners  of  Public  Buildings,  for  the  purpose  of  recovering  certain 
sums  of  money  paid  out  by  them  for  recording  papers  in  the  office  of  the 
Ordinary,  left  unrecorded  by  him,  and  which  arose  during  his  term  of  of- 
fice, it  was  held  that  it  was  the  official  duty  of  the  Ordinary  to  have  record- 
ed, not  only  all  such  papers  appertaining  to  his  office,  as  he  was  expressly 
required  to  record  by  any  Act  of  the  Legislature  of  force  whilst  he  was  in 
office,  but  all  such  other  papers  as  by  the  fee  bills  he  is  allowed  a  compen- 
sation for  recording,  and  his  omission  to  do  so,  was  a  breach  of  his  official 
bond.  Also  held  that  an  action  could  be  maintained  by  the  Commissioners 
of  Public  Buildings,  on  the  official  bond  of  the  Ordinary,  for  money  ex- 
pended by  them,  in  pursuance  of  the  Act  of  1837,  (6  Stat  577,)  in  having 
recorded  such  papers  as  it  was  his  duty  to  have  recorded. 

2.  The  Treasurers  vs.  Ross,  4  McCord,  273,  considered  and  distinguish- 
ed from  this  case. 

3.  As  a  general  principle,  it  seems  the  official  bond  of  any  officer  may  be 
sued  and  damages  recovered,  for  injury  to  an  individual,  arising  from  offi- 
cial default,  without  any  special  Act  to  that  effect. 

Before  Evans,  J.  at  Kershaw,  October  Term,  1842. 

This  was  an  action  of  debt,  on  the  official  bond  of  David 
Schrock,  as  Ordinary  of  Kershaw  district,  against  the  ad- 
ministrator of  Benjamin  Bineham,  who  was  one  of  the  se- 
curities on  that  bond,  to  recover,  in  the  name  of  the  Com- 
missioners of  Public  Buildings  of  Kershaw  district,  certain 
sums  of  money  paid  out  by  them  for  recording  papers  in 
the  Ordinary's  office,  left  unrecorded  by  Schrock,  and 
which  arose  during  his  term  of  office. 

A  special  verdict  was  taken,  as  follows : 

Special  Verdict. 
We  find  the  bond  declared  on,  to  be  the  act  and  deed  of  Ben- 
jamin Bineham,  deceased.  We  find  that  David  Schrock  was 
Ordinary  of  Kershaw  district  for  four  years  next  succeeding  the 
date  of  the  said  bond,  to  wit,  the  13th  November,  A.  D.  1823. 
We  further  find,  that  as  such  Ordinary,  he  left  unrecorded  pa- 
pers of  the  character  set  forth  in  the  schedule  hereto  annexed, 
which  said  papers  the  Commissioners   of  Public  Buildings  of 
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Kershaw  district,  in  pursuance  of  the  Act  of  the  Legislature  of 
1837,  and  the  orders  of  the  Court  of  Common  Pleas  for  said  dis- 
trict, founded  on  the  report  of  the  Solicitor  of  the  Northern  Cir- 
cuit, caused  to  be  recorded  ;  and  that  the  said  Commissioners 
paid  therefor,  the  sum  of  $339  43. 

If  the  court  should  be  of  opinion  that  the  Commissioners  of 
Public  Buildings  of  Kershaw  district,  have  a  right  to  recover  the 
said  sum  of  $339  43  cents,  then  we  find  for  the  plaintiffs  the 
said  sum.  If  the  court  should  be  of  opinion  that  the  commis- 
sioners of  Public  Buildings  cannot  sustain  their  action,  then  we 
find  for  the  defendant. 

Sichedule, 

Citations.  Administrator's  oath.  Executor's  oath.  Letters 
of  Administration.  Letters  Testamentary.  Administrator's 
Bonds.  Warrants  of  Appraisement.  Appraiser's  Oath.  Invento- 
ry and  Appraisement.  Petition  and  order  for  sale  of  Personal  Pro- 
perty. Sales  of  Personal  Property.  Mortgage  of  Personal  Property. 
Bonds  for  purchase  of  same.  Executor's  and  Administrator's  Ac- 
counts. Wills.  Partition  under  Wills.  Discharges  and  Receipts  in 
fall,  on  settlement  of  estates.  Final  settlements.  Statement  of 
Accounts.  Release  of  sureties  to  Administrator's  Bonds.  Mar- 
riage Contracts.  Petition  for  Guardianship.  Guardian's  Bonds. 
Orders  for  Administrators  to  account. 

Partition  of  real  estate,  under  the  A.  A.  1824. 

Petition  and  order  for  sale  and  division  of  Real  Estate.  Sales 
of  same.  Purchaser's  Bond.  39  pages,  48  lines  to  a  page,  15 
words  to  each  line,  at  7  cents  per  90  words.  28,080  words,  equal  to 
312  pages  of  90  words  each,  which  is  equal  to  $21  84,  at  7  cents. 

Judgment  of  the  presiding  Judge. 
The  condition  of  the  bond  in  this  case  is,  that  Schrock 
should  well  and  truly  and  faithfully  discharge  and  perform 
the  duties  of  the  office  of  Judge  of  the  Court  of  Ordinary, 
for  the  district  of  Kershaw.  On  considering  the  matters 
set  out  in  the  special  verdict,  I  am  of  opinion,  that  the  ne- 
glect of  the  ^rdinary  to  record  such  papers  as  by  law  he 
is  required  to  record,  was  a  breach  of  the  condition  of  his 
bond ;  and  as  this  work  has  been  performed  by  the  com- 
missioners of  public  buildings,  by  virtue  of,  and  in  pursu- 
ance of,  an  Act  of  the  Legislature,  they  have  a  right  to  sue 
Schrock's  securities,  to  recover  back  the  money  thus  ex- 
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pended.  The  difficulty  of  (he  case  is  to  ascertain  what  pa- 
pers he  was  bound  to  record ;  for  if,  as  it  seems  to  me, 
other  papers  have  been  recorded  than  such  as  it  was  the 
duty  of  Schrock  to  record,  there  can  be  no  recovery  for 
these.  The  papers  which  by  law  he  was  required  to 
record,  are  of  two  classes.  1.  Such  as  are  required  to 
be  recorded  expressly  by  the  direction  of  Acts  of  the 
Legislature*  2d.  Such  as  are  not  expressly  required  to 
be  recorded,  but  it  seems  to  be  understood  in  the  various 
fee  bills,  to  have  been  the  duty  of  the  Ordinary  to  record. 

To  the  first  class,  belong  the  proceedings  in  the  Court  of 
Ordinary,  under  the  Act  of  1824,  on  the  partition  and  sale 
of  real  estate.  1  he  default  in  this  particular  amounts,  ac- 
cording to  the  schedule  accompanying  the  special  verdict, 
to  the  sum  of  twenty-one  dollars  eighty-four  cents. 

In  looking  through  the  Acts  of  the  Legislature,  t  do  not 
find  any  Act  prior  to  the  Act  of  1839,  which  expressly 
makes  it  the  duty  of  the  Ordinary  to  record  any  papers, 
other  than  those  above  mentioned ;  but  that  it  was  his 
duty,  I  think,  results  necessarily  from  the  legislation,  from 
time  to  time,  had  on  this  subject.  Before  the  revolution, 
the  duties  of  the  Ordinary  were  performed  by  the  Gover- 
nor, and  all  the  papers  were  filed  and  kept  by  the  Secreta- 
ry. By  the  constitution  of  1776,  one  Ordinary  was  ap- 
pointed for  the  State,  and  afterwards,  one  was  appointed 
for  each  of  the  circuit  court  districts  then  existmg. 

In  1785,  the  duties  of  the  Ordinary  were  vested  in  the 
county  courts,  where  they  were  established,  and  they  con- 
tinued until  the  present  system  was  adopted  in  1798.  In 
all  the  fee  bills  established  during  all  this  time,  there  are 
to  be  found  fees  allowed  for  recording  certain  papers.  I 
presume,  when  the  court  was  first  established,  its  duties 
were  such  as  belonged  to  the  Ecclesiastical  Courts  of  Eng- 
land, and  that  the  practice  of  that  court  was  introduced  on 
the  first  settlement  of  the  province,  into  the  court  exerci- 
sing here  the  same  jurisdiction.  Hence  we  find  that  fees 
were  allowed  for  recording  to  the  Secretary,  to  the  county 
court  Clerk,  and  to  the  Ordinary.  Seeming  from  hence  to 
imply,  that  it  was  the  duty  of  those  officers  to  record  certain 
papers  relating  to  the  office  of  Ordinary.  For  these  rea- 
BonS)  I  am  of  opinion,  it  was  the  duty  of  Schrock  to  record 
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the  papers  for  which  by  law  he  was  allowed  fees,  and  the 
omission  to  do  so,  is  a  breach  of  his  official  bond.  Those 
papers  are  enumerated  in  the  several  Acts  on  the  subject, 
but  more  particularly  in  the  fee  bill  of  1791,  which  is  as 
follows,  viz :  For  citation  and  recording,  2  shillings  and  6 
oence.  For  qualifying  administrator's  bond,  Ac.  recording 
JeUers^  and  oath,  14  shillings ;  for  proving  will,  probate,  re- 
cording  andjUing  loiU,  <&c. ;  for  qualifying  executors,  let- 
ters testamentary  and  recording,  5  shillings ;  for  warrant  of 
appraisement,  oath  and  recording,  5  shillings ;  for  filing  re- 
nunciation of  executors  and  recording,  2  shillings ;  for  guar- 
dianship bond,  letters  and  recording,  14  shillings. 

There  are  various  other  fees  allowed  to  the  Ordinary,  in 
relation  to  transactions  in  his  office,  but  as  the  papers 
relating  to  these  are  not  required  to  be  recorded,  I  do  not 
think  the  defendant  is  liable  for  them.  As  it  appears  from 
the  schedule  annexed  to  the  verdict,  that  many  other  pa- 
pers than  those  enumerated  above,  havei  been  recorded  and 
included  in  the  sum  found  by  the  jury,  the  verdict  must  be 
set  aside,  and  a  venire  de  novo  issued,  to  ascertain  the 
amount  due  by  the  defendant  for  recording  the  above  de- 
scribed papers,  and  such  others  as  it  was  the  duty  of  the 
Ordinary  to  record. 

The  defendant  moved  the  Court  of  appeals  to  set  aside 
the  judgment  rendered  on  the  special  verdict  in  this  case, 
and  for  leave  to  enter  judgment  thereon  for  the  defendant, 
on  the  following  grounds : 

1.  Because  neither  the  State,  nor  any  one  authorized  by 
the  State,  can  maintain  an  action  against  an  Ordinary,  on 
his  official  bond,  for  neglecting  to  record  papers  of  his 
office. 

2.  Because  there  is  no  law  requiring  the  Ordinary  to  re- 
cord any  paper  in  his  office,  except  partition  of  real  estate, 
under  A.  A.  1824,  and  the  affidavit  of  a  lost  will. 

3.  Because  simply  fixing  an  amount  to  be  paid  to  the 
Ordinary,  for  recording  papers,  when  he  did  so,  did  not 
make  it  his  duty  to  record  them.     It  was  left  to  his  option. 

/.  M.  DeSatLssure,  for  the  motion,  cited  4  McC.  273 ;  A.  A. 
1837,  6  Stat.  677 ;  6  lb.  260;  4  lb.  429. 
Caldwell^  Solicitor,  contra. 
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Cufittj  per  Evans,  J.  The  questions  necessary  to  be 
considered  in  this  case,  are,  1st.  Was  it  the  duty  of  Schrock, 
the  Ordinary,  to  record  all  or  any  part  of  the  papers,  for 
the  recording  of  which  this  action  is  brought  ?  2d.  Will 
an  action  lie  on  his  ojfEicial  bond,  to  reimburse  the  commis- 
sioners of  public  buildings  for  money  expended  in  record- 
ing the  papers  in  his  office,  which  it  was  bis  duty  to  record  ? 

1st.  The  condition  of  his  bond  was,  that  Schrock  would 
well  and  truly  and  faithfully  discharge  and  perform  the  du- 
ties of  the  office  of  Judge  of  the  Court  of  Ordinary,  for  the 
district  of  Kershaw.  Before  the  Act  of  1839,  there  was 
no  Act  of  the  Legislature  specifying  what  particular  pa- 
pers in  the  Ordinary's  office  should  be  recorded.  This 
branch  of  the  jurisdiction  of  the  Spiritual  Court,  at  a  very 
early  period  of  our  colonial  history,  was  exercised  by  the 
Governor,  and  with  the  jurisdiction,  the  usages  of  the  Spi- 
ritual court  were  no  doubt  introduced.  What  was  the  prac- 
tice of  the  Spiritual  court  in  England,  in  relation  to  the  re- 
cording of  papers,  we  have  now  no  means  of  ascertaining; 
but  in  the  fee  bills  which  have  been  passed  from  the  earli- 
est times,  down  to  the  last  legislation  on  the  subject,  fees 
are  allowed  for  recording  certain  papers.  By  the  County 
Court  Act  of  1785,  7  Stat.  211,  the  jurisdiction  now  exer- 
cised by  the  Ordinary,  was  transferred  to  the  county  court; 
and  by  the  23d  sec.  of  that  Act,  the  clerks  are  required  "to 
provide  and  keep,  at  their  own  expense,  all  necessary  re- 
cord books  for  the  proceedings  ol  the  county  courts,  and 
shall  make  a  fair  record  of  such  proceedings,  together  with 
such  other  papers  appointed  by  law  to  be  by  them  record- 
ed." In  the  24th  sec.  it  is  enacted  that  the  clerks  of  the 
county  courts  shall  be  entitled  to  take  and  receive  the  se- 
veral fees  herein  to  be  allowed  them  by  the  table  of  fees, 
for  the  several  services  therein  mentioned  to  be  performed 
by  them.  By  these  clauses,  it  seems  to  me,  the  clerk  was 
required,  1st.  To  keep  other  books  than  the  mere  journals 
of  the  court,  in  which  he  was  to  record  such  other  papers 
as  were  required  by  law  to  be  recorded.  2d.  That  he  was 
entitled  to  receive  fees  for  recording  certain  papers  apper- 
taining to  the  court  of  ordinary ;  and  3d.  That  the  services 
for  which  the  fees  were  allowed,  were  to  be  done  and  per- 
formed by  him.    On  the  abolition  of  the  county  courts,  the 
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jurisdiction  was  transferred  to  an  officer  called  the  Ordina- 
ry, who  was  both  judge  and  clerk,  and  bound  to  do  every 
thing  which  before  was  required  of  the  clerk  of  the  county 
court  That  it  has  been  the  understanding  of  the  Legisla- 
tive department  of  the  government,  that  it  was  the  duty  of 
the  Ordinary  to  record  such  papers  as  the  fee  bills  allowed 
him  compensation  for,  I  think  there  is  little  doubt.  This, 
I  think,  is  fully  sustained  by  the  fact,  that  where  new  du- 
ties have  been  required  of  him,  recording  is  specially  pro- 
vided for,  as  in  the  case  of  a  sale,  or  partition,  under  the 
Act  of  1824,  and  where  he  himself  qualifies  as  executor 
before  one  of  the  Judges  of  the  court  of  Common  Pleas. 
Nor  is  it  any  answer  to  say,  that  he  is  required  to  record 
an  affidavit  of  a  lost  will,  without  any  specific  allowance 
for  doing  so.  By  the  Act  of  1791,  he  is  allowed  for  record- 
ing, or  copying  any  other  writing,  per  copy  sheet.  1  am, 
therefore,  of  opinion,  that  it  was  the  official  duty  of  Schrock, 
as  Ordinary,  to  have  recorded  all  such  papers,  appertain- 
ing to  his  office,  as  he  is  expressly  required  to  record  by 
any  Act  of  the  Legislature  of  force  whilst  he  was  in  office, 
and  all  such  other  papers  as  by  the  fee  bills  he  is  allowed 
a  conapensation  for  recording ;  and  his  omission  to  do  so 
was  a  breach  of  his  official  bond. 

2d.  Can  the  present  action  be  maintained  for  this  breach 
of  the  bond  7  The  special  verdict  finds  that  certain  papers, 
of  which  a  schedule  is  annexed  to  the  verdict,  were  left 
unrecorded  by  Schrock,  and  that  the  commissioners  of  pub- 
lic buildings  had  caused  them  to  be  recorded  in  pursuance 
of  the  Act  of  1837. 

The  object  of  this  action,  is  to  be  reimbursed  the  money 
thus  expended.  If  it  was  not  for  what  is  said  in  the  case 
of  the  Treasurer  vs.  ifoss,  4  McC.  273,  I  should  say  there 
could  be  no  doubt  upon  the  subject.  Every  man  in  the 
State  is  to  some  extent  interested  in  putting  the  papers  in 
the  Ordinary's  office  in  a  more  durable  form  than  loose 
sheets  of  paper ;  to  carry  into  eflfect  this  public  policy,  the 
Ordinary  is  required  to  record  certain  papers,  and  is  paid 
for  so  doing.  He  neglects  to  do  it,  and  the  Legislature 
made  it  the  duty  of  the  commissioners  of  public  buildings 
to  have  it  done  and  paid  for  out  of  their  own  funds.  The 
case  of  the  Treasurer  vs.  Ross^  was  under  the  following 
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circumstances :  Allison  had  been  clerk  of  the  court  for 
York  district,  and  had  neglected  to  record  sundry  judg- 
ments. Moore  was  his  successor,  and  was  authorized  by 
a  resolution  of  the  Legislature,  to  sue  on  Allison's  official 
bond,  to  recover  the  amount  of  fees  due  for  recording  the 
judgments  by  Moore,  provided  it  should  be  at  his  expense 
and  responsibility. 

Waties,  J.  on  the  circuit,  non-suited  the  plaintiff,  on  the 
ground  that,  as  "the  State  could  maintain  no  action  on  the 
bond  for  a  breach  which  had  been  repaired,  the  plaintiff 
could  not."  It  is  plainly  to  be  gathered  from  the  case,  as 
reported,  that  Moore  had  voluntarily  recorded  the  judg- 
ments, and  that  the  Legislature  had  only  authorised  him  to 
sue  on  the  bond,  at  his  own  expense  and  responsibility,  and 
recover,  if  by  law  he  could,  for  these  voluntary  services. 
In  this  view,  the  case  was,  no  doubt,  decided  correctly ; 
but  that  case  was  very  different  from  the  present,  where 
the  recording  has  been  done,  not  voluntarily,  but  by  the 
command  of  the  law.  I  admit  that  Judge  Nott,  in  affirm- 
ing the  circuit  decision,  does  express  the  opinion,  that  in 
relation  to  the  bond  of  a  clerk,  tne  object  of  the  bond  was 
to  indemnify  all  such  persons  as  may  sustain  any  damage 
by  the  mal-practice  of  the  clerk,  and  not  as  an  indemnity 
to  the  State.  This  opinion  he  seems  to  deduce  from  the 
Act  of  1789,  5  Stat.  106,  which  requires  the  clerk  to  give  a 
bond  with  security,  for  the  faithful  performance  of  his  du- 
ties, and  declares  that  the  clerk,  with  his  securities,  shall 
be  liable  to  all  damages  sustained  by  any  person  or  per- 
sons, in  consequence  of  the  mal-practice  committed  by  such 
clerk.  As  a  general  principle,  it  seems  to  me,  the  official 
bond  of  any  officer  may  be  sued,  and  damages  recovered, 
for  injury  to  an  individual  arising  from  official  default, 
without  any  special  Act  to  that  effect ;  and  the  insertion 
of  such  a  provision  in  the  law,  in  relation  to  the  clerk,  will 
neither  add  to  nor  diminish  the  liability. 

The  question  in  this  case  is,  whether,  in  consequence  of 
Schrock's  official  defalcation,  the  commissioners  of  public 
buildings,  in  the  discharge  of  their  duties,  according  to  law, 
have  been  compelled  to  expend  money  to  have  that  done 
which  it  was  his  duty  to  have  performed;  and  if  so, 
whether  they  cannot  recover  it  on  his  official  bond.    This 
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court  is  of  opinion,  that  they  can  recover  for  recording  all 
papers  whicn  it  was  the  duty  of  Schrock  to  record.  But 
as  many  papers  have  been  recorded  which,  so  far  as  I  can 
see,  were  not  required  to  be  recorded  before  the  Act  of 
1839,  and  for  which,  consequently,  the  security  of  Schrock 
is  not  liable,  and  which  are  embraced  in  the  verdict,  the 
decision  of  the  circuit  court,  ordering  a  venire  fadas  de  novo^ 
is  aflirmed,  and  the  motion  for  leave  to  enter  up  judgment 
on  the  special  verdict  for  the  defendant  is  dismissed. 

Richardson,  O'Neall,  Bdtlbr  and  Wardlaw,  JJ.  con- 
curred. 
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1.  An  action  at  law  may  be  maintained  on  a  lost  note  or  bill,  unless  in 
diooe  cases  in  which  the  maker  would  be  liable  to  one  into  whose  hands 
the  lost  note  or  bill  might  come.  In  such  case,  a  Court  of  Law  will  not 
entertain  the  action. 

2.  Thus,  where  a  sealed  note  was  lost,  and  not  assigned,  it  was  hdd^  the 
payee  might  sae  and  recover  on  it ;  because,  if  sued  on  again,  the  action  must 
be  in  the  name  of  the  payee,  to  which  his  recoyery  would  be  an  efiectual 
bar. 

3.  Although  a  sealed  note  may  be  assigned,  under  the  Act  of  1798,  yet 
the  assignee  takes  it  subject  to  any  banajide  defence  which  may  be  set  up 
against  the  payee. 

4.  In  some  cases,  this  court  has  taken  notice  of  the  equitable  rights  of  a 
banajide  holder  of  a  sealed  note,  not  assigned,  but  it  has  been  only  so  far 
as  to  protect  the  holder  against  a  fraudulent  combination  of  the  maker  and 
thcpayee.    (•) 

*  See  on  the  subject  of  lost  bills  and  notes,  Rowley  vs.  BoU,  3  Cowen, 
303 ;  PifUard  vs.  Taekingi<yny  10  J.  Rep.  104 ;  Champion  vs.  Terry^  7  E. 
C.  L.Rep.443. 
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^fare  0'Nball>  J.  at  York,  Fall  Term,  1843. 

This  was  an  action  of  debt,  on  a  single  bill,  (or  sealed 
tK>te,)  which  the  plaintiff  alleged  was  lost. 

The  proof  was,  that  a  settlement  was  made  between 
them,  on  the  23d.  of  November,  1841,  and  that  the  defend- 
ant gave  his  note,  under  seal,  for  the  balance,  which^  by 
the  gentleman  who  drew  it,  was  cut  off,  backed,  and  left 
lying  on  the  plaintiff's  table  in  his  dwelling  house. 

During  the  summer  of  1842,  the  plaintiff,  and  all  his  fa- 
mily, were  sick.  During  his  sickness  his  papers  were  fre- 
quently overhauled  by  members  of  bis  family  to  make  set*- 
tlements  with  people ;  in  consequence  of  this,  his  papers 
were  scattered  about ;  two  of  his  notes  Were  found  on  the 
floor.  On  examination  of  his  papers,  the  sealed  note,  made 
by  the  defendant,  could  not  be  found.  The  plaintiff,  and 
his  son-in-^law,  (Whisehhuttt,)  who  drew  the  note,  called 
on  the  defendant,  and  stated  to  him  the  loss^  and  requested 
payment;  he  refused,  saying  he  never  gave  such  a  note. 

A  knotion  was  made  for  a  non-suit,  which  was  overruled. 

It  appeared  that  the  defendant,  still  denying  his  liability 
for  the  lost  note,  had  confessed  two  small  judgments  in  fa- 
vor of  the  plaintiff. 

The  case  was  submitted,  as  one  of  fact,  as  to  the  exist- 
ence and  loss,  to  the  jury,  who  were  told,  if  they  believed 
the  existence  and  loss  of  the  sealed  note  to  be  proved,  that 
then^  it  was  not  necessary  to  prove  the  consideration ;  that 
an  assignee  of  the  note  could  maintain  an  action  in  his  own 
name,  but  that  against  him  any  defence  which  would  be 
good  against  Whitesides,  would  be  good,  unless  it  arose  af-- 
ter  assignment  and  notice  to  the  defendant. 

The  jury  were  also  told,  that  when  the  existence  and 
loss  of  the  sealed  note  were  established,  the  plaintiff  could 
only  sue  upon  it,  for  the  consideration  was  merged  in  the 
higher  legal  contract    The  jury  found  for  the  plaintiff. 

The  defendant  appealed^  and  moved  the  Court  of  Ap- 
peals for  a  non>-suit,  and  for  a  new  trial,  on  the  following 
grounds,  viz: 

For  a  nonsuit — 
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1st  Because  the  plaintiff  cannot  maintain  an  action  at 
hkw  on  a  lost  note. 

2od.  Because  there  was  not  sufficient  legal  evidence  of 
the  loss  of  the  note. 

And  for  a  new  trial — 

1st.  The  same  grounds  as  taken  above  for  a  non-suit, 
and  that  the  plaintiff  bad  subsequently  taken  two  confes- 
sions of  judgment  against  the  defendant,  omitting  this  note, 
before  this  action  was  brought. 

2nd.  Because  the  court  charged  the  jury,  that  there  was 
no  necessity  on  the  part  of  the  plaintiff  to  prove  the  con- 
sideration of  the  note,  and  that  an  assignee  of  this  note,  as 
it  was  a  sealed  note,  could  not  sue  in  his  own  name,  and 
that  it  would  be  liable  to  any  defence  that  could  be  set  up 
against  it,  if  sued  in  the  name  of  the  payee. 

3rd.  Because  the  court  charged  the  jury,  that  the  plain^ 
tiff  could  not  count  or  declare  on  the  cause  of  action  for 
which  this  note  was  given,  and  that  they  had  nothing  to  do 
with  the  consideration, 

Thompson  <&  Smithy  for  the  motion,  cited  1  Brev.  Dig.  90 ; 
1  Leigh's  Nisi  Prius,  469 ;  2  Con.  Rep.  (by  Mill,)  226 ;  jBailey, 
428 ;  Rice  Rep.  293, 

Clawsany  contra. 

Curiaj  per  Evans,  J.  The  only  ground  upon  which  we 
think  it  necessary  to  express  an  opinion,  is  the  first  ground 
for  a  nonsuit,  which  makes  the  question,  whether,  upon  a 
lost  note,  an  action  at  law  will  lie.  In  England,  the  subject 
of  lost  notes  and  bills  has  been  very  much  discussed  of  late 

i rears,  and  it  seems  to  be  now  pretty  well  settled,  that  if  a 
ost  note  or  bill  be  negotiable  in  its  character,  as  if  it  be 
payable  to  bearer  or  be  indorsed  in  blank,  so  that  a  tona 
fide  bolder  can  compel  payment,  the.  only  remedy  is  in 
equity,  upon  atenderof  sumcient  indemnity.  But  in  a  late 
case,  13  Eng.  Common  Law  Repurts,  431,  Best,  Chief 
Justice  said,  ''there  is  no  decision  in  which  a  party  has 
been  held  responsible  in  respect  of  an  outstanding  bill 
unindorsed ;"  and  in  Leigh's  Nisi  Prius,  1  vol.  471,  where 
all  the  cases  on  lost  notes  and  bills  are  collected,  it  is 
said  **but  if  a   bill  or  note,  transferable  by  indorsement 
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only,  be  lost,  without  being  indorsed,  the  loser  may  recover 
either  on  the  instrument  or  on  the  consideration  ;  because, 
under  such  circumstances,  the  defendant  could  never  be 
called  on  to  pay."  In  cases  where  the  maker  would  be  lia- 
ble to  one  into  whose  hands  the  lost  note  or  bill  might 
come,  a  court  of  law  will  not  entertain  the  action.  The 
note,  in  this  case,  is  a  sealed  note,  which  is  not  a  negotia- 
ble instrument.  It  may  be  assigned,  under  the  Act  of  1798, 
but  the  assignee  takes  it  subject  to  any  bona  ^fide  defence 
which  might  be  set  up  against  the  payee.  In  this  case,  so 
far  as  appears,  the  note  was  not  assigned.  If  ever  sued  on 
again,  it  must  be  in  the  name  of  Whitesides,  and  this  ac- 
tion would  be  an  effectual  bar.  In  some  cases,  this  court 
has  taken  notice  of  the  equitable  rights  of  a  bonafde  holder 
of  such  a  note,  not  assigned ;  but  it  has  been  only  so  far  as 
to  protect  the  holder  against  a  fraudulent  combination  of 
the  maker  and  the  payee.  So  many  actions  at  law  have 
been  brought  in  this  State  on  lost  notes,  that  it  can  hardly 
now  be  made  a  question,  whether  such  an  action  will  lie. 
There  is  much  good  sense  in  requiring  the  loser  to  go  into 
equity,  where  there  is  danger  of  the  defendant's  being  made 
liable  a  second  time,  but  no  such  danger  exists  in  this  case. 
The  motion  must  be  dismissed. 

Richardson,  O'Neall,  Butler,  and  Wardlaw,  JJ.  con- 
curred. 
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R.  H.  jfkaves  vs.  E.  Waterman. 

1.  Plaintiff  ahipped  goods  on  board  a  Teasel  belonging  to  defendant, 
which,  by  the  bill  of  lading,  were  to  be  delivered  in  Georgetown,  ''the 
dangers  of  the  sea  only  excepted,"  but  which  the  consignee  refused  to  re- 
ceiTe,  in  consequence  of  their  damaged  condition.  In  an  action  against  the 
owner  of  the  vesael  for  the  loss  of  the  goods,  the  defence  was,  that  the  loas 
of  the  Tessel  was  occasioned  by  the  shifting  of  a  buoy,  which  had  been 
placed  in  a  particular  position,  to  indicate  a  particular  channel.  The  proof 
was,  that  the  buoy  was  in  its  proper  place  when  the  master  left  the  port, 
but  sometimes  drifted,  which  had  actually  occurred,  to  the  extent  of  one 
haudred  and  fifty  or  two  hundred  yards,  some  ten  or  fifteen  days  before  the 
vessel  was  stranded  \  that  the  master,  in  approaching  the  harbor,  steered  for 
the  buoy,  which  was  visible,  supposing  it  to  be  where  he  had  left  it;  that 
when  within  a  few  lengths  of  the  vessel  of  this  object,  and  upon  perceiving 
that  it  was  wrong,  he  attempted  to  turn  the  vessel,  but  in  doing  so,  her  keel 
struck,  by  which  the  loss  was  occasioned. 

2.  It  was  kdd  that  the  excuse  set  up  by  the  defendant,  did  not  constitute 
ooe  of  those  perils  that  come  within  the  proper  meaning  of  the  exceptions 
to  the  liability  of  common  carriers,  which  are  called  ''acts  of  God,  or 
unavoidable  perik  of  the  sea." 

Before  Richardson,  J.  at  Georgetaum^  Spring  Term^  1843. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendant,  as  a  common  carrier,  for  the  lo^s  of  goods  ship- 
ped by  plaintiff  on  a  vessel  of  the  defendant,  called  tne 
Harvest,  which  vessel  was  wrecked  on  the  Geoi^town 
bar,  in  Februarjr,  1839. 

The  plaintiff  proved  the  shipment  of  the  goods,  and 
their  value,  whicn  amounted  to  something  over  five  thou- 
sand dollars.  From  the  sale  of  the  goods  made  by  Wayne 
A  Shaw,  Auctioneers,  under  the  direction  of  a  board  of  sur- 
vey, the  plaintiff  had  received  about  sixteen  hundred  dol- 
lars, reducing  his  claim  to  about  three  thousand  five  hund- 
red dollars.    The  ownership  of  the  vessel  was  also  proven. 

By  the  bill  of  lading,  the  goods  were  to  be  delivered  to 
B.  King,  in  Georgetown,  "the  dangers  of  the  sea  only  ex- 
cepted ;"  and  the  consignee  refused  to  receive  them,  in  con- 
sequence of  their  damaged  state.  There  was  testimony 
by  a  ship  carpenter  in  Charleston,  who  was  examined  by 


198  Reaves  vs.  Waterman. 

defendant's  commission,  that  when  he  repaired  the  vessel 
in  1837  or  38,  he  thought  she  needed  a  thorough  over- 
hauling, and  that  she  might  run  from  Georgetown  to 
Charleston,  in  ordinary  weather,  for  two  seasons  safely ; 
at  least,  that  he  would  not  be  afraid  to  ship  in  her  the  first 
season  after  her  repair ;  the  loss  was  during  the  second 
season  after  her  repair.  This  evidence,  togeUier  with  the 
competency  of  the  master  and  crew,  was  submitted  to  the 
jury,  as  properly  belonging  to  them. 

The  defence  was  (and  this  the  Court  regarded  the  main 
question  at  issue,  or  the  one  ruling  the  case,)  that  the  loss  of 
the  vessel  was  occasioned  by  the  shifting  of  the  buoy,  on  what 
is  called  the  Goose  Bank  Shoals,  which  buoy  was  placed 
there  to  indicate  the  Goose  Bank  Channel,  and  that  the 
morning  being  smokey  and  no  land  marks  visible  by  which 
to  steer  the  vessel,  the  master,  in  steering  for  the  buoy, 
found  his  vessel  suddenly  shoaling,  tacked  the  vessel  to 
keep  off,  when,  as  she  got  nearly  round,  the  keel  of  the 
yessel  struck,  and  the  tide  being  at  quarter  flood,  together 
with  a  light  wind  from  E.  N.  E.  the  stern  of  the  vessel 
was  thrown  upon  the  shoal,  where  she  thumped  until  she 
started  some  of  her  timbers  and  commenced  leaking,  from 
which  she  eventually  filled,  and  the  goods  were  damaged. 

The  testimony  of  the  master,  Capt.  Thomas,  was,  that 
he  had  been  absent  from  Georgetown  for  some  time,  on  a 
trip  to  Long  Bay,  from  Charleston  and  back ;  and  that 
when  he  went  out,  the  Goose  Bank  Buoy,  through  which 
channel  he  passed,  was  in  its  proper  place ;  that  he  left 
Charleston  the  morning  before  the  wreck,  and  next  morn- 
ing discovered  South  Island.  When  beating  up  and  look- 
ing out,  he  saw  the  Goose  Bank  Buoy,  and  not  being  able, 
in  consequence  of  the  morning  being  smokey,  to  discover 
any  land  mark  or  the  light  house,  he  steered  for  the  buoy, 
supposing  it  was  where  he  had  left  it.  That  when  he  was 
within  two  or  three  lengths  of  the  vessel  from  the  buoy, 
the  man  at  the  stern,  who  was  heaving  the  lead,  cried  out, 
quarter  less  twain,  which  was  the  first  intimation  he  had 
that  the  buoy  was  wrong.  That  upon  this  announcement, 
he  immediately  put  the  vessel  in  stays,  and  as  she  was 
turning,  her  keel  struck,  and  the  tide  and  wind  immedi- 
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atelj  sucked  ber  in  upon  the  breaker,  when  she  thumped 
her  side  upon  the  breaker  for  some  time,  and  commenced 
leaking ;  on  the  rising  of  the  tide  he  got  in  over  the  bar,  but 
the  wind  shifted  and  threw  the  vessel  back  upon  the  breaker, 
where  he  remained  until  some  time  in  the  Qvening,  and  was 
forced,  with  his  crew,  to  abandon  her,  and  he  then  came 
to  town  and  reported  to  the  owner.  The  wind,  at  the 
time  she  struck,  was  right  from  E.  N.  E. 

Mr.  Marshy  the  pilot  of  the  bar,  proved  the  shifting  of 
the  buoy  some  ten  or  fifteen  days  before  the  occurrence ; 
said  it  bad  drifted  some  hundred  and  fifty  or  two  hundred 
yards,  from  its  place  in  the  channel,  to  the  edge  of  the 
Groose  Bank  Shoal.  He  said  the  buoy  was  often  drifting, 
but  was  not  so  often  out  of  its  place  as  would  prevent  him 
from  taking  it  as  a  guide  under  the  circumstances  describ- 
ed by  Thomas.  He  said  there  was  another  channel,  which 
was  called  the  Main  or  Ship  Channel,  and  that  two  ves- 
sels came  in  on  the  same  morning  at  the  latter  channel, 
before  the  accident.  He  said  the  bar  was  intricate ;  he 
thought  Thomas's  course  was  the  right  one,  and  the  one 
he  should  have  pursued,  both  as  to  coming  in  at  the  Goose 
Bank  Channel,  which  was  as  often  used  by  the  coasters 
as  the  main  channel,  as  well  as  his  conduct  afterwards. 

CapL  Martin  approved  of  Thomas's  conduct,  in  the 
same  manner  as  Marsh,  the  pilot,  and  so  did  one  or  two 
other  masters  of  vessels  who  were  introduced. 

C.  J.  Crawford,  who  was  a  passenger  on  board,  said 
that  the  morning  had  been  smokey,  but  that  it  had  cleared 
up ;  that  before  the  vessel  struck,  he  could  distinctly  see 
the  light  house  and  North  Island  and  trees  on  shore ;  that 
while  the  Captain  was  steering  for  the  buoy,  a  negro  of  the 
defendant's  named  Marsh,  (who  it  appears  was  a  pilot, 
and  had  been  sick  in  Charleston,  and  was  coming  to 
Georgetown  with  Thomas  to  his  master,)  cautioned  the 
Captain  that  if  he  went  where  he  was  going  he  would 
go  upon  a  breaker,  when  Thomas  said  it  was  flood  tide 
and  he  could  go  over  any  where ;  that  when  the  man  at 
the  stem  cried  quarter  less  twain,  the  man  at  the  tielm 
pushed  it  to  the  left,  as  he  thought  to  turn  the  vessel,  and 
Thomas  sprang  to  the  helm,  shifted  to  the  right,  and  the 
vessel  went  on  head  foremost — he  said  he  had  been  twice 
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at  sea  before,  and  about  one  o'clock,  requested  the  Captain 
to  set  him  and  bis  negroes  on  shore,  which  he  did. 

For  the  defendant,  it  was  contended  that  the  proof  made, 
excused  the  carriers ;  that  it  was  a  peril  of  the  sea,  and 
one  that  the  Insurance  office  would  be  liable  for,  if  the 
goods  had  been  insured,  which  was  not  the  case.  It  was 
contended  on  the  other  band,  for  the  plaintiff,  that  the  loss 
of  the  vessel  not  being  the  immediate  result  of  the  act  of 
God,  which  human  prudence  and  foresight  could  not  fore- 
see or  prevent,  did  not  bring  it  within  the  excepted  risks ; 
that  it  was  a  mistake  or  error  of  the  Captain,  for  which 
the  owner  was  liable. 

The  presiding  Judge  charged  the  jury,  that  if  they  found 
that  the  vessel  was  sea-worthy,  and  the  Captain  and  crew 
competent,  the  whole  case  was  narrowed  down  to  the 
question  of  law,  of  whether  or  not  the  excuse  set  up  by 
defendant  (of  the  truth  of  which  they  must  judge,)  dis- 
chai^ged  the  carrier's  liability ;  and  upon  this  point,  he 
charged  that  the  excuse  set  up  by  the  defendant  was  not  a 
peril  of  the  sea,  and  that  it  did  not  come  within  the  ex- 
cepted risks,  and  that  consequently,  the  owner  was  liable 
for  the  loss. 

The  jury  found  a  verdict  for  the  defendant. 

The  plaintiff  moved  the  Court  of  Appeals  for  a  new 
trial,  on  the  following  grounds. 

1.  Because  his  Honor,  the  presiding  Judge,  expressly 
ruled  on  the  trial,  that  the  shifting  of  the  buoy,  and  the 
master  of  the  vessel  steering  thereto,  by  which  the  vessel 
is  contended  to  be  lost,  was  not  a  peril  of  the  sea,  and  not 
sufficient  to  excuse  the  carrier  from  liability  for  the  loss  of 
the  goods,  and  there  being  no  other  evidence  to  excuse 
him,  the  jury  found  a  verdict  for  the  defendant,  in  direct 
opposition  to  the  chaige  of  his  Honor,  the  presiding  Judge. 

2.  Because  the  finding  of  the  jury  was  contrary  to  law 
and  evidence. 

Harllee^  for  the  motion.  The  main  question  in  this  case  is, 
whether  or  not  the  defence  relied  on,  viz : — ^the  removal  of  the 
buoy,  and  the  loss  of  the  vessel  in  consequence  of  steering  to  it, 
is  such  an  accident  as  will  e:(cufle  the  carrier  from  liability* 
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Most  of  the  other  questions  of  fact,  in  relation  to  his  duties,  be- 
ing concluded  by  i^e  verdict  of  the  jury. 

It  is  true  that  it  has  been  said,  that  what  is  and  what  is  not 
an  act  of  God,  is  also  a  question  for  the  jury,  but  this  must  be 
taken  subject  to  the  qualification,  that  the  jury  must  be  govern- 
ed by  the  law  and  the  instructions  of  the  court,  for  it  seems 
needless  to  say,  that  where  that  is  found  to  be  the  Act  of  God 
which  was  caused  by  the  pdpable  negligence,  misconduct  or 
rashness  of  man,  a  new  trial  must  be  ordered. 

As  the  jury  found  in  direct  opposition  to  the  instructions  of 
the  court  upon  the  law  in  this  instance,  the  question  to  deter- 
mine is,  whether  the  court  was  right  in  its  instructions.  Did 
the  defence  relied  on,  amount  to  an  act  of  God,  or  such  inevita- 
ble accident  as  will  excuse  the  carrier  from  liability. 

A  carrier  is,  at  common  law,  in  the  nature  of  an  insurer,  and 
is  not  discharged  in  case  of  the  loss  of  goods,  unless  occasioned 
by  the  act  of  God,  or  the  enemies  of  the  State.  Jones  on  Bail- 
ments, 104.  2  Kent.  Com.  597,  Story  on  Bailments,  319-20. 
Ewart  vs.  Street,  2  Bail.  167. 

In  all  cases  of  loss,  the  ontis  probandi  is  on  the  carrier,  to 
exempt  himself  from  liability,  for,  prima  facie^  the  law  impo- 
ses the  obligation  of  safety  on  him.  Story,  338.  Forward  vs, 
Piaard,  1  T.  R.  27. 

The  question  of  liability,  generally,  is  not  so  much  whether 
the  carrier  has  been  guilty  of  negligence,  as  whether  the  loss 
comes  within  the  exceptions.  Story  on  Bailments,  320.  Coggs 
vs.  Bernard,  2  Lord  Raymond,  909.  Lord  Holt  says,  this  is  a 
politic  establishment,  (&c.  as  in  case  of  robbery,  collisions,  (&c. 

Carriers  and  their  servants,  being  generally  the  only  witness 
es,  the  loss  should  be  from  a  cause  that  is  notorious.  Story,  320. 
2  Bail.  157.  But  if  it  is  from  negligence,  he  is  liable,  though  it 
is  a  danger  of  the  sea.  Abbott  on  shipping,  p.  3,  ch.  4.  5  East. 
428.     Elliott  vs.  Rossell,  10  J.  Rep.  1. 

Act  of  God,  danger  of  the  sea,  inevitable  accident,  all  mean 
the  same.     Story  on  Bailment. 

In  Ewart  vs.  Street,  it  is  said  the  loss  must  be  occasioned 
immediately,  by  some  accident  from  natural  causes,  which  could 
not  be  foreseen  or  guarded  against ;  but  when  the  injury  is  only 
a  remote  consequence  of  such  act,  and  results  immediately  from 
the  intervention  of  human  agency,  or  might  have  been  foreseen 
or  guarded  against,  the  carrier  is  liable.  To  excuse  him,  it 
26 
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must  happen  in  spite  of  all  human  efibrt  and  sagacity.     3  Kent, 
216. 

Was  there  here  any  cause  to  excuse  ?  The  wind  and  weath- 
er was  fair,  and.  there  was  no  force  to  drive  the  vessel  on. 

This  case  does  not  fall  within  the  exception  of  the  vessel 
striking  against  an  unknown  shoal  at  the  entrance  of  a  harbor; 
Abbott,  part  3,  ch.  4,  sec.  1.  Or  of  boats  running  on  unknown 
snags  in  the  bed  of  a  river.     Rice  Rep.  107. 

It  will  be  recollected,  that  in  both  of  these  instances,  the  ves- 
sel was  in  the  proper  channel  and  course ;  but  the  Harvest  was 
not  only  out  of  her  course,  but  the  shoal  was  well  known. 

Was  the  buoy  or  compass  the  proper  criterion  ?  If  the  buoy, 
then  he  would  be  excused  for  running  the  vessel  on  shore  after 
it.  Suppose  the  buoy  had  not  been  there,  and  he  had  struck 
upon  the  shoal,  he  would  have  been  clearly  liable.  This  shews 
that  the  compass  was  the  criterion,  and  that  the  Captain  was  not 
competent 

But  it  is  said  it  was  a  mistake.  It  was  a  sad  mistake,  to  take 
the  buoy  for  his  bearings  and  run  upon  a  known  shoal.  2 
Camp.  360.     1  Starkie  Rep.  157. 

Suppose  a  pilot  was  towing  a  vessel  into  harbor,  and  should 
run  ashore  on  a  known  shoal,  would  not  the  carrier  be  liable  ? 
He  is  liable  then,  if  he  trusts  pilots's  marks. 

But  what  inunediate  consequence  of  an  accident  arising  from 
a  natural  cause  is  there  in  it  /  It  is  said  the  removal  of  the 
buoy  was  an  accident  from  a  natural  cause ;  but  what  immedi- 
ate connexion  was  there  between  this  and  the  loss  of  the  vessel  1 

The  vessel  was  lost  by  steering  for  the  buoy  where  it  was« 
The  running  out  of  the  track  and  steering  for  this  object  was 
the  immediate  cause. 

Steering  for  a  false  light  would  not  excuse  the  carrier.  The 
removal  of  the  buoy  was  hardly  a  natural  accident — ^it  had  been 
frequently  moved,  an  every  day's  occurrence,  and  the  policy  of 
the  law  would  raise  the  presumption  that  he  knew  it^  and  knew  it 
was  not  to  be  relied  on. 

After  a  shoal  or  snag  is  discovered,  it  no  longer  excuses  the 
carrier.  The  law  compels  the  Captain  to  know  it.  So  it  raises 
the  necessity  for  the  Captain's  knowing  his  course  without  the 
aid  of  the  buoy,  and  of  knowing  it  was  no  guide.  The  buoy 
had  been  moved  two  weeks,  and  was  near  the  earner's  resi^l^c^, 
Bat  look  at  (he  consequences. 
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If  the  removal  of  the  buoy,  and  steering  for  it,  were  held  an 
excuse,  all  a  master  would  have  to  do  when  stranded  on  a  shoal 
near  a  harbour,  would  be  to  remove  the  buoy,  and  his  defence 
would  be  complete. 

This  would  be  defeating  the  object  of  requiring  the  act  of 
God  to  excuse  the  carrier.  It  could  be  made  the  act  of  man  to 
defeat  the  rights  of  the  owners  of  goods ;  the  temptation  to  per- 
jury and  means  of  imposition  and  frauds 

Again,  it  is  against  the  policy  laid  down  by  Lord  Holt,  in  re- 
fusing to  excuse  where  robbers  had  entered  a  vessel  and  robbed 
it     The  carrier  might  combine  with  robbers* 

What  would  be  easier  than  for  a  Captain  to  combine  with  the 
pilot  or  others,  to  move  the  buoy  and  wreck  the  vessel,  by  which 
they  could  share  the  salvage  or  remove  the  goods,  under  the 
pretence  that  they  were  lost. 

To  excuse  in  this  case  would  be  an  innovation,  engrafting  a 
precedent  dangerous  in  its  consequences,  immoral  in  its  tenden- 
cies, and  destructive  of  the  safeguards  that  now  exist  to  enforce 
a  carrier's  liabilityi 

It  would  unsettle  ancient  and  loiig-tried  principles  Which  are 
veil  known  and  certain  to  all,  and  throw  into  the  most  important 
relation,  uncertainty  and  doubt* 

It  would  weaken  the  confidence  of  merchahts  and  shippers^ 
as  necessary  to  commerce,as  the  sun  to  vegetation. 

B,  P.  Hunt,  contra.  The  case  is  of  the  last  consequence  to 
the  trade  of  the  country.  If  the  Court  <ionverts  those  losses, 
which  are  comnoonly  understood  to  be  covered  by  policies  of  in- 
surance, into  losses  which  fall  upon  the  carrier,  they  take  from 
commerce  its  chief  security*  The  liability  of  the  insurer  begins 
at  the  very  point  where  the  responsibility  of  the  carrier  endsi 
And  the  reverse  is  true,  the  liability  of  the  carrier  ceases  where 
that  of  the  insurer  commences.  So  that  in  order  to  test  the 
principles  of  this  case,  I  shall  prove  that  if  the  cargo  had  been 
insur^,  the  insurers  would  have  been  liable  on  their  policy,  and 
if  I  succeed,  I  prove  conclusively  that  the  carrier  is  not  liable^ 

The  security  of  coomierce  requires  that  the  court  should  not^ 
by  extending  the  liability  of  the  vessel  beyond  what  is  the  com- 
mon understanding  of  its  responsibility,  so  far  limit  the  liability 
of  insurers,  as  to  render  a  merchant  wholly  insecure.  Owners 
of  vessels  are  not  often  responsible  for  heavy  losses.  But  insu-> 
ranee  offices  are  usually  founded  on  ample  capital,  and  if  a  los# 
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occurs,  they  have  the  means  of  prompt  payment.  If  a  vessel  is 
lost  in  coming  into  a  harbour  by  the  error  of  judgment  of  a  pilot, 
a  public  officer  appointed  for  that  purpose;  or  if  a  buoy,  placed 
by  public  authority  as  a  mark  to  steer  by,  is  driven  by  storms 
from  its  moorings  and  leads  astray  a  prudent  Captain  and  loss 
accrues,  and  the  court  rules  that  it  is  not  a  loss  by  peril  of  the 
seas,  they  thus  vacate  the  policy  and  leave  the  merchant  to  look 
to  an  insolvent  owner  for  his  rich  cargo.  It  will  then  become 
necessary  to  insure  against  the  courts,  who  transfer  to  the  carrier 
the  liability  which  the  mercantile  world  all  intend  should  be 
visited  upon  the  underwriters. 

This  policy  renders  shipments  so  hazardous,  that  none  but 
irresponsible  persons  would  appear  as  carriers,  and  prudent  mer- 
chants would  be  at  a  loss  to  secure  themselves  from  the  ruin 
which  a  heavy  loss  might  produce. 

The  law  is  made  for  the  community,  and  should  be  adminis- 
tered as  a  practical  science.  No  insurer  would  doubt  his  liabili- 
ty if  a  vessel  was  lost  by  false  lights  leading  the  Captain  astray. 
Yet,  if  the  presiding  Judge  is  right,  whatever  is  not  the  direct 
act  of  God  is  no  excuse,  and  the  insurers  are  released  and  the 
ship  and  owners  Kable.  What  are  perils  of  the  seas,  and 
among  merchants  well  understood,  and  both  owners  of  vessels 
and  insurers  make  their  contracts  in  reference  to  that  common 
understanding.  Whatever  loss  results  from  causes  to  which 
navigation  is  liable,  over  and  above  the  sea-worthiness  of  the 
vessel,  and  the  competency  and  good  faith  of  the  Master,  are 
usually  understood  as  within  a  policy  against  the  perils  of  the 
sea. 

If  a  light-house  was  destroyed,  and  a  vessel  arriving  shortly 
after,  and  seeing  no  light-house,  should  be  misled,  get  ashore  and 
be  lost,  if  the  Judge  is  right,  the  insurers  would  not  be  liable ; 
and  yet,  every  merchant  knows  the  loss  of  a  light-house,  as  the 
Eddystone,  the  shifting  of  a  buoy  are  perils  to  which  navigation 
is  exposed,  and  against  which  he  insures.  The  policy  of  the  law 
does  not  require  common  carriers  by  sea  to  be  made  responsible 
for  this  kind  of  losses,  but  that  they  should  be  insurable. 

In  this  case,  the  Pilot  and  Captains  proved  that  Capt.  Thomas 
steered  correctly  for  the  buoy,  and  when,  by  his  lead,  he  disco- 
vered that  he  shoaled  his  water,  he  instantly  put  his*^  vessel  in 
stays,  and  she  was  in  the  act  of  coming  round,  when  her  keel 
struck  and  she  was  forced  on  the  shoal  by  the  wind  and  tide.  No 
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blame  is  imputed  to  the  Captain.  A  dark  day  left  him  only  the 
buoy  and  the  lead,  and  he  paid  due  regard  to  both,  and  still  was 
stranded.  To  tack,  was  the  most  prompt  mode  of  changing  di- 
rection. He  had  no  room  to  wear.  That  would  require  several 
lengths  of  his  vessel — by  tacking,  he  immediately  stopped  his 
headway  and  began  to  fill,  when  the  heel  striking,  his  vessel  be- 
I  came  unmanageable.     All  this  because  he  was  at  sea,  and  his 

best  judgment  did  not  enable  the  Captain  to  do  more.     See  Sto- 
ry on  Bailments,  17,  318,  330. 

In  case  of  collision  at  sea.  Story,  332,  the  vessel  injured  was 
not  in  fault ;  it  is  a  peril  of  the  sea ;  and  yet  all  the  parties  are 
human.  It  is  not  the  act  of  God.  In  the  case  of  loss  by  rats, 
if  a  cat  is  on  board,  so  that  due  caution  is  used,  and  the  vessel 
and  cargo  are  lost,  it  is  a  peril  of  the  seas ;  Story,  p.  331.  When 
a  vessel  runs  upon  an  anchor,  where  the  vessel  to  which  it  belong- 
ed was  in  sight,  it  was  carelesstiess ;  but  if  the  vessel  had  slip- 
ped her  cable  and  left  her  anchor,  on  which  the  vessel  struck,  it 
would  have  been  a  peril  of  navigation.  So  where  a  mast  of  a 
vessel  was  visible,  and  the  ship  run  on  it,  it  was  the  carrier's 
fault,  because,  by  due  caution,  it  might  have  been  avoided, 
p.  334,  <ftc. 

The  whole  doctrine  is,  that  when  the  loss  arises  from  exposure 
to  causes  which  attend  navigation,  the  insurer  is  liable,  and  not 
the  carrier.  Where,  on  the  contrary,  the  loss  arises  from  an  in- 
sufficient vessel,  or  a  careless  or  incompetent  Captain,  the  carrier 
is  liable  and  not  the  insurer — ^both  cannot  be  liable  for  the  same 
loss,  and  the  court  should  be  cautious,  how,  by  fanciful  distinc- 
tions, they  throw  losses  upon  carriers,  which  the  general  usages 
of  trade  refer  to  the  perils  of  the  seas,  as  it  would  destroy  all  the 
securities  of  prudence  against  losses  at  sea,  and  leave  merchants 
to  their  precarious  chances  of  satisfaction  from  insolvent  carriers, 
against  whom  it  is  possible  to  strain  the  law  too  far,  as  t;i^as  done 
in  England,  which  led  to  legislation  to  restore  the  law  to  a  prac- 
ticable system,  when  a  carrier  was  made  liable  for  the  efiiects  of 
general  conflagration. 

Curia,  per  Richardson,  J.  Does  the  displacing  of  a 
Inioy,  by  some  supposed  natural  cause,  ten  or  fifteen  day9 
before  the  Harvest  was  stranded,  constitute  one  of  those 
perils  that  come  within  the  proper  meaning  of  the  excep- 
tions to  the  liability  of  common  carriers,  which  Are  Called 
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^'acts  of  God/'  or  unavoidable  perils  of  the  sea?    Such  is 
the  question  for  this  Court 

In  all  cases  of  loss,  an  obligation  of  a  safe  delivery  of 
the  goods  intrusted  to  him  being  necessarily  imposed  upon 
the  carrier,  he  must  bear  the  loss ;  unless  he  can  shew 
that  it  was  caused  by  an  inevitable  casualty,  i  e,  by  the 
act  of  God.  This  is  laid  down,  not  only  by  the  best  jurists, 
see  Story's  Bailments,  339,  2  Kent  597,  but  is  realized 
in  our  own  courts.  See  Ewart  vs.  Street^  2  Bail.  157, 
Smiik  vs.  Niolofiy  2  Bail.  421,  and  many  other  cases. 

The  act  of  God  is  commonly  illustrated  by  such  natu- 
ral convulsions  as  tempests,  lightning,  earthquakes,  the  un- 
known shifting  of  shoals,  and  the  like. 

In  Forward  vs.  PUtard,  1  T.  R.  33,  the  Court  said, 
^'  the  act  of  God  meant  something  in  opposition  to  the  act 
of  man;"  and  the  general  characteristics  of  such  perils  are 
very  intelligible. 

It  is  vain  to  arraign  the  principles  that  impose  such  strict 
accountability  upon  common  carriers. 

It  is  nearly  the  same  upon  Inn  keepers,  owners  of  fer- 
ries, and  keepers  of  livery  stables,  and  for  similar  reasons. 
The  goods  delivered  to  a  carrier,  the  guest  and  his  baggage 
at  an  inn,  the  horse  at  a  public  stable,  and  especially  the 
first,  are  all  placed  within  the  custody  and  exclusive  con- 
trol of  these  depositaries  respectively.  And  the  customer 
or  freighter,  being  generally  strangers  to  the  inn  keeper  or 
carrier,  justifies  the  strong  expression,  that  in  such  cases, 
''  distrust  is  the  sinew  of  wisdom."  1  T.  R.  27.     Story,  319. 

This  strict  accountability  of  common  carriers,  has  been 
found  necessary  in  all  commercial  communities,  and  has 
been  the  same  for  centuries.  Story,  319.  2  Kent,  502. 
It  is  established,  says  Judge  Story,  for  the  safety  of  all 
persons  who  are  obliged  to  trust  such  persons.  1  might 
add,  that  a  successful  carrying  trade  depends  upon  it. 
And  the  very  rare  exceptions  to  the  rule,  made  by  private 
contract,  and  which  is  so  easily  required  by  the  carrier, 
prove  the  wisdom,  the  necessity,  and  the  convenience  of 
this  strict  law.  Thus,  then,  it  is  adopted  almost  univer- 
sally in  practice,  when  it  might  be  avoided  by  contract, 
between  the  carrier  and  freighter. 

Now  then  carriers,  being  so  liable  prima  fcuie  to  all 
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losses,  has  the  defendant  brought  himself  within  the  allow- 
ed exception  1 

The  act  of  God,  when  set  up  as  an  excuse,  must  be  the 
immediate,  not  the  remote,  cause  of  the  loss.  In  the  latter 
sense,  any  occurrence  or  loss  may  be  called  the  act  of  God. 
Abbott  on  Ship.  ch.  4,  sec.  5  <&  6.  Story,  sec.  515. 

In  the  case  before  the  court,  the  buoy  had  shifted  its 
position,  ten  or  fifteen  days  before.  This  is  what  led 
captain  Thomas  astray,  and  it  constitutes  the  sum  of  the 
defence. 

But  it  had  often  shifted  its  position  before  this  occur- 
reace ;  and  such  evidence  proves  the  character  and  nature 
of  buoys.  They  are  not  like  promonteries,  or  head  lands, 
<&c.  im movable  in  their  nature. 

They  are  important,  but  both  secondary  and  artificial 
marks  to  steer  by,  and  neither  natural,  nor  immovable  by 
ordinary  human  means. 

Can  then  the  not  unusual  occurrence  of  the  shifting  of 
such  a  mark  of  the  channel  be  called,  with  any  propriety, 
the  immediate  act  of  God,  causing  the  stranding  of  the 
Harvest? 

The  channel  remained  as  before,  and  all  the  natural  in- 
dications of  it.  Likewise  can  the  shifting  of  this  one  means 
of  ascertaining  it,  be  said  to  have  caused  the  stranding,  and 
to  have  rendered  it  inevitable? 

Is  there  any  thing  inevitaUe  by  human  means,  dther  in 
the  shifting  of  the  buoy,  or  the  stranding  imputed  to  such 
shiftiogl  Neither  can  be  admitted.  For  the  buoy  might 
have  l^n  moved  readily  by  human  means.  It  often  shift- 
ed, and  was  often  actually  so  replaced;  and  great  human 
caution  might  have  navigated  the  channel  without  the 
biioy,  or  carried  the  schooner  up  the  ship  channel. 

The  court  say,  in  the  case  of  the  carrier  vessel,  from 
Selby  to  HuU,  Harper  vs.  Corbet,  2d  Bing.  205,  Story,  333, 
the  owners  are  liable  for  every  injury  that  might  have  been 
prevented  by  human  foresight ;  and,  assuredly,  the  same 
accountability  applies  to  the  case  of  the  Harvest.  Is  there 
any  ^iiig  in  the  shifting  of  the  buoy  proximate  and  imme-. 
diaitely  causing  unavoidable  loss  7  On  the  contrary,  has  it 
more  than  a  remote  bearing  upon  the  loss,  or  such  as  may 
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excuse  the  captain  personally  ?  Take  the  nearest  analo- 
gous cases  for  illustration.  Two  vessels  come  into  collision, 
in  a  dense  fog ;  here  the  fog  is  the  immediate,  natural,  and 
unavoidable  cause  of  the  collision. 

A  shoal  unexpectedly  changes  its  bed,  and  a  ship  grounds 
upon  it.  Here  the  unknown  shoal  is  the  immediate  and 
sole  cause  of  the  stranding. 

The  same  may  be  justly  said  of  unknown  snags,  or  saw- 
yers in  the  river  navigation. 

In  all  such  cases,  the  cause  of  the  loss  is  unseen  and  un- 
avoidable, and  a  blow  is  struck  against  which  the  power 
of  man  cannot  guard  the  vessel.  Such  are  the  blows  that 
are  within  the  inevitable  perils  of  the  sea,  and  which  ''have 
too  familiarly,"  says  Judge  Story,  "been  called  the  acts  of 
Grod,  in  contradistinction  to  human  acts;"  but  such  terras 
are  used  in  order  to  give  an  intelligible  conception  of  the 
intended  distinction  between  the  acts  that  protect  the  car- 
rier, and  such  as  do  not.  The  terms  have  been  fully  ex- 
pounded, and  the  legal  meaning  constitutes  the  distinguish- 
ing mark  of  this  species  of  bailment. 

It  is  difficult  in  many  cases,  to  lay  down  the  plain  line 
of  demarkation,  especially  where,  as  in  this  case,  the  car- 
rier has  a  reasonable  excuse  for  his  not  using  great  sagaci- 
ty, and  great  human  exertion.  The  captain  was  probably 
surprized  upon  discovering  where  the  buoy  floated,  and  at 
his  own  mistake  in  being  altogether  governed  by  it.  But 
human  pains  might  have  guarded  against  such  surprize 
and  mistake. 

He  might  have  suspected  the  removal  of  the  buoy,  and 
not  gone  on  relying  upon  it,  as  far  as  he  did,  and  then  when 
it  was  too  late,  discovering  that  he  was  in  shallow  water, 
change  his  course.  Great  sagacity,  and  human  caution, 
might  have  done  so  before. 

It  appears  to  my  understanding,  that  if  ever  this  court 
permits  the  reversal  or  shifting  of  such  a  mere  artificial  and 
moveable  mark  of  the  proper  channel  to  be  classed  among 
inevitable  perils,  or  acts  of  Grod,  that  cause  and  excuse  the 
stranding  and  protect  the  carrier,  then  we  break  down  the 
politic  establishment  of  the  law  against  common  carriers, 
and  give  beginning  to  the  application  to  them  of  quite  ano* 
ther  species  of  bailments ;  that  of  calrying  for  hire,  by  pri- 
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vate  conveyance,  and  not  as  common  carriers ,  and  which 
bailment  is  noticed  by  the  best  writers.  Such  persons  are 
mere  bailees  for  hire,  and  incur  the  responsibility  of  ordi- 
nary diligence,  Story,  332 ;  2  Kent,  597  ;  but  are  not  like 
common  car/iers,  insurers  against  all  but  the  excepted 
perils.     Story,  319. 

It  is  by  confounding  the  plain  distinction  between  these 
and  common  carriers,  that  we  hear  of  going  against  com* 
mon  carriers,  by  enforcing  the  strict  doctrine  in  one  dis- 
trict, and  protecting  them  in  another,  in  the  latter  instance 
by  assuming  a  supposed  more  generous  and  rational  con* 
ception  of  the  law  of  carriers,  not  perceiving  that  they 
would  apply  a  well  known  species  of  bailment ;  but  inap- 
plicable to  common  carriers.  Because,  the  strict  account- 
ability of  common  carriers  and  ferrymen,  as  well  as  that  of 
innkeepers,  has  been  fully  recognized  in  our  own  courts. 
The  cases  may  be  seen  at  a  glance  from  Rice's  Digest,  title 
"Common  Carrier." 

This  court,  therefore,  concurs  with  the  presiding  Judge, 
in  applying  the  settled  doctrine  of  the  accountability  of 
common  carriers,  to  the  loss  of  the  Harvest ;  and  a  new  trial 
is  ordered. 

O'Neall  and  Botler,  J  J.  concurred. 

Evans,  J.  dissenting.  I  do  not  concur  in  the  opinion  of 
a  majority  of  the  court.  I  do  not  mean  to  enter  into  a  dis- 
cussion of  all  the  principles  involved  in  the  case,  but  to 
state,  very  concisely,  my  views.  About  the  great  and  lead- 
ing principles  of  the  law  of  common  carriers,  not  much  dif- 
ference of  opinion  will  be  found  to  exist.  The  difficulty  is 
in  the  application,  and  much  of  that  arises  from  confusion 
of  ideas,  as  to  what  is  meant  by  the  act  of  God.  By  it,  I 
understand,  physical  causes,  as  distinguished  from  human 
agency,  such  as  winds,  waves,  lightnings,  rocks  and  shoals. 
If  a  loss  happens  in  consequence  of  any  of  these  causes,  the 
carrier  is  excused ;  but  this  is  to  be  taken  subject  to  the 
limitation,  that  proper  prudence  and  skill  has  been  exer- 
cised to  avoid  the  effect  of  these  physical  causes.  Thus, 
if  a  vessel  has  been  lost  in  a  storm,  the  carrier  is  excused ; 
but  if  he  puts  to  sea  from  a  safe  harbor  during  the  gale,  or 
27 
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at  the  instant  of  its  approaoh,  I  apprehend  he  would  be  lia^ 
ble;  so,  also,  if  a  vessel  run  on  a  rock  or  shoal  and  is 
lost,  the  carrier  is  excused,  but  not  if  the  rock  or  shoal  was 
known  and  could  have  been  avoided.  The  error  in  these 
oases  seems  to  me  to  be  this,  that  the  loss  is  referred  to  the 
rashness  and  ignorance  of  the  carrier,  as  its  proximate  or 
immediate  cause,  when  it  should  be  referred  to  the  storm 
or  the  rock;  and  the  rashness  or  ignorance  of  the  carrier, 
as  facts,  which  deprive  him  of  the  defence  which  he  would 
otherwise  have,  that  the  injury  was  occasioned  by  the  act 
of  God.  To  apply  these  principles  to  the  case  under  con- 
sideration— the  loss  of  the  Harvest  was  occasioned  by  run- 
ning on  a  shoal.  Here  the  shoal  was  a  physical  agent,  and 
as  such  would  excuse  the  carrier,  but  then  if  he  ran  her 
upon  the  shoal  from  ignorance,  rashness,  or  imprudence, 
he  is  thereby  deprived  of  his  excuse  that  the  loss  was  oc- 
casioned by  the  act  of  Grod.  If  the  shoal  had  changed,  and 
not  the  buoy,  no  doubt  the  carrier  would  have  been  ex- 
cused, because  this  fact  being  unknown,  there  was  an  en- 
tire absence  of  any  of  those  circumstances  of  ignorance, 
rashness  or  folly,  which  would  charge  the  carrier,  notwith- 
standing the  immediate  cause  of  the  loss  was  what  is  gene- 
rally called  the  act  of  God. 

Now  it  does  seem  to  me,  that  what  shall  amount  to  such 
degree  of  ignorance,  unskilfulness  or  folly,  as  shall  deprive 
the  carrier  of  such  excuse,  must,  of  necessity,  be  determin- 
ed by  the  jury.  The  law  cannot  prescribe  it  The  loca- 
tion of  any  thing  concealed  under  water,  as  this  shoal  was, 
can  only  be  known  by  its  relative  position  to  other  objects. 
Among  the  visible  objects  which  indicate  where  the  shoal 
was  not,  was  the  buoy,  set  there  as  a  guide  to  the  mariner. 
It  is  said  the  buoy  had  shifted  before,  and  was,  therefore, 
no  certain  guide,  but  Marsh,  the  pilot,  said  it  bad  never  be- 
fore drifted  so  much  as  would  prevent  him  from  taking  it 
as  a  guide,  under  the  circumstances  described  by  die  cap* 
tain  of  the  Harvest.  I  cannot  distinguish  between  such  an 
artificial  object  and  a  natural  one.  If  the  channel  had  been 
indicated,  by  its  relative  position  to  a  visible  sand  bank  or 
island,  the  position  of  which  had  been  changed,  as  was  that 
of  the  buoy,  by  the  violence  of  the  storm,  I  should  suppose 
the  carrier  in  such  case  could  hardly  be  held  liable. 
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The  buoy  was  an  object  placed  by  the  government  to 
indicate  the  channel.  It  was  moored  as  securely  as  hu- 
man skill  could  secure  it  in  its  place;  it  had  yielded  to  the 
yiolenoe  of  the  tempest,  and  so  also  might  a  sand  bar  or 
sand  island,  and  I  can  see  no  reason  for  making  a  distinc- 
tion between  the  two  cases.  Unless,  therefore,  this  court 
is  prepared  to  say,  that  the  captain  of  the  Harvest  was 
bound  to  remain  at  sea  until  the  weather  was  so  fair  that 
be  could  see  the  litfht  house  and  other  objects,  by  means 
of  which  he  could  have  ascertained  that  (he  buoy  had 
changed  its  position,  and  no  longer  indicated  where  the 
channel  was,  as  it  formerly  did,  the  verdict  of  the  jury 
should  stand. 

Wardlaw,  J.  Supposing  the  verdict  to  have  establish- 
ed the  facts  in  the  manner  most  favorable  to  the  defendant, 
I  concur  in  dissenting. 


Ihe  State  vs.  Bennett  Doziet. 

1.  Where  a  priMmer  was  indicted  and  convieted  for  murder,  and  it  ap- 
peared that  the  writs  of  venire^  by  which  the  grand  and  petit  jurors  were 
Bommoned,  were  without  the  seal  of  the  court,  judgment  was  arrested. 

2.  A  venire^  not  under  seal,  is  no  writ,  and  is  not  authority  to  the  sheriflT 
to  sommon  thejury. 

3.  The  writs  of  veniftj  for  both  juries,  are  parts  of  the  record  of  con' 
rictioiL 

Bsfate  Wabdlaw,  J.  at  Camden^  March  Term^  18434 

The  defendant  was  indicted  for  the  murder  of  John  Pet- 
tinew.  The  case  detailed  by  the  evidence  was  briefly  as 
mlows: 
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On  Tuesday  morning,  27th  December,  1842,  Dozier  was 
drinking  at  the  house  of  John  Q^uinny,  and  was  heard  to 
say  that  he  meant  to  whip  Petigrew.  About  ten  o'clock 
of  that  morning,  P.  at  the  distance  of  one  hundred  yards 
from  Q,'s.  house,  hallooed  for  a  gun,  no  other  person  being 
in  sight  of  the  house ;  and  thence  immediately  walked  to 
the  house,  with  his  hands  before  him.  When  be  reached 
the  house,  he  was  found  to  be  holding  a  large  portion  of 
his  intestines  in  his  hands ;  was  helped  in  and  laid  upon  a 
bed,  in  a  small  room.  About  ten  minutes  afterwards,  Do- 
zier came  along  the  same  way  that  P.  had  come,  set  a  gun 
which  he  had,  down  by  the  door;  went  into  the  house, 
after  a  short  stay  came  out,  took  up  his  gun  and  walked 
away.  Three  witnesses  state  that  D.  was  not  then  drunk, 
although  they  knew  that  he  had  been  drinking,  and  he 
seemed  somewhat  in  liquor. 

The  testimony  of  Miss  Elizabeth  McLester  was  as  fol- 
lows :  "I  was  at  Q,'s.  when  P.  came  with  his  entrails  out. 
When  D.  came,  he  walked  into  the  room,  where  Mrs.  Q,. 
and  myself  only,  were  with  P. ;  he  laid  his  hand  with  the 
open  knife  in  it  upon  the  wound  gently,  and  attempted  to 
touch  it  with  the  other  hand ;  P.  said,  ''go  away,  you  have 
ruined  me,  for  nothing."  D.  said,  ''John,  you  have  done 
me  enough."  Mrs.  Q,.  told  D.  to  go  away,  and  pushing  him 
as  he  turned,  he  was  out  of  the  small  room,  and  wentoff.  D. 
did  not  appear  to  me  to  show  any  intention  to  hurt  P.  then ; 
he  seemed  intoxicated ;  was  so  much  so  early  in  the  morn- 
ing as  to  mistake  me,  whom  he  knew  well,  for  another 
Eerson,  and  I  saw  him  drinking  afterwards.  There  was 
lood  on  D's.  hand  as  he  went  out,  but  he  may  have  got  it 
from  touching  the  wound,  as  I  discovered  none  when  be 
came  in.  The  knife  was  such  as  was  produced  in  court — 
(a  stout  buckhandled  pocket  knife,  such  as  farmers  often 
carry,  which  had  been  double  bladed — the  little  blade  was 
broken  out ;  the  large  blade  was  stout,  about  two  and  a 
half  inches  long,  three  quarters  of  an  inch  wide,  and  sharp 
pointed.)  I  dont  know  that  P.  had  been  drinking;  he 
seemed  to  be  in  great  pain,  and  vomited  soon  after  drink- 
ing some  water. 

After  some  hours,  D.  was  found  at  his  house ;  when  told 
by  the  constable  that  they  had  come  to  take  him,  he  asked 
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how  P.  waSy  and  said  he  had  done  it,  and  was  sorry  for  it. 
As  be  was  carried  on,  be  said  be  wished  P.  was  as  well  as 
he  was,  and  he  was  back  with  bis  family ;  that  be  cared 
nothing  about  his  own  life,  but  for  bis  wife  and  child.  He 
said  it  occurred  from  a  spree  the  night  before ;  that  P.  had 
protected  some  negroes  be  wished  to  whip,  but  he  gave  no 
account  of  the  circumstances. 

The  knife  produced  was  taken  that  day  from  D's  pocket. 

A  physician  was  called  to  see  P.  the  same  day  ;  replaced 
his  intestines  and  directed  him  to  be  kept  entirely  still, 
prohibiting  his  removal.  The  wound  was  about  six  inches 
loiig,  on  the  left  side  of  the  abdomen,  made  by  a  cutting 
instrument;  no  incision  was  visible  upon  the  intestiqes 
which  protruded ;  examination  of  any  other  portion  of  the 
intestines  was  deemed  improper ;  the  portion  next  the 
knife  might  not  have  protruded ;  the  wound  was  considered 
dangerous,  but  not  necessarily  fatal ;  there  was  great  and 
nnintermitted  pain,  and  the  death,  in  the  opinion  of  the 
physician,  was  caused  by  the  wound. 

Notwithstanding  the  instructions  of  the  ph]fsician,  P. 
was,  the  same  day  he  received  the  wound,  removed  to  ano- 
ther house  a  mile  distant ;  no  medicines  operated  on  his 
bowels ;  great  inflamation  ensued,  and  he  died  Sunday 
morning,  1st  January,  1843. 

On  Friday  morning,  when  he  seemed  to  have  no  hope  of 
living  long,  and  was  in  full  possession  of  his  senses,  be 
made  a  solemn  declaration,  in  substance,  as  follows:  '1 
was  coming  from  Owen's,  my  coat  buttoned  tight,  and  no 
stick  in  my  hand;  I  saw  Dozier  coming  to  meet  me,  with 
a  rifle  on  his  shoulder;  when  within  about  twenty-five 
yards  of  me,  he  hallooed  that  he  intended  to  whip  me;  I 
said,  "I  reckon  not,  Dozier,  I  have  not,  done  any  thing  for 
you  to  whip  me  for."  He  said,  damn  you,  I  will  show 
you  ;  put  down  his  gun  and  shot  bag,  and  walked  on,  and 
laid  off  his  hat  and  coat;  I  walked  towards  him,  and  he 
walked  towards  me,  until  he  came  near,  when  be  jumped 
on  me,  and  immediately  thrust  his  knife  into  me ;  I  saw 
no  knife  until  it  was  in  n(ie ;  I  climbed  over  a  fence,  and  as 
1  got  down,  my  guts  fell  out;  I  caught  them  up  in  my 
hands  and  went  to  Quinny's ;  Dozier  followed  me  into  the 
room,  caught  hold  of  the  bed  clothes  and  pressed  on  the 


214  State  vs.  Dozibr. 

wound  80  as  to  hurt  me,  and  I  said  to  him,  ^Tor  God's  sake 
let  me  alone,  you  have  given  me  my  death  wound ;  and 
Mrs.  Q,.  put  him  out.'^  The  impression  produced  by  P's. 
declaration,  was  that  D.  when  he  went  into  the  room,  in- 
tended further  injury,  but  was  prevented  by  Mrs.  Quinny, 
and  that  P.  did  not  think  D.  in  earnest  when  D.  said  he 
would  whip  him,  for  he  was  conscious  of  no  provocatioii 
given,  and  that  he  made  no  attempt  to  strike  Dosier ;  no 
signs  of  injury  to  D.  were  spoken  of.  One  witness  said 
that  P.  generally  walked  with  a  stick,  and  that  he  did  not 
rememli^r  having  ever  seen  him  without  a  stick. 

Dozier  is  stout  and  of  ordinary  size,  P.  seemed  to  be 
equally  stout,  or  more  so;  the  witnesses  did  not,  as  seemed 
to  be  expected,  consider  P.  as  quarrelsome  or  inclined  to 
fight,  ana  one  who  was  most  intimate  with  him,  said  that  he 
had  never  seen  him  in  an  affray,  and  had  seen  him  intoxi- 
cated but  once. 

The  presiding  Judge  submitted  the  case  to  the  jury,  with 
a  general  exposition  of  the  law  of  homicide,  applicable  to 
it,  and  without  any  distinct  expression  of  opinion  as  to  the 
facts ;  although  it  appeared  to  him,  taking  into  considera- 
tion the  dying  declarations,  a  plain  case  of  murder  fully 
S roved,  and  even  without  those  declarations,  a  case  of  mur- 
er  where  the  malice  was  otherwise  sufficiently  establish- 
ed, or  if  not,  must  be  presumed,  from  the  fact  of  killing, 
unaccompanied  by  any  mitigating  circumstances. 
The  jury  returned  a  general  verdict  of  guilty. 

The  prisoner  appealed,  and  moved  in  arrest  of  judgment, 
and  for  a  new  trial,  on  the  grounds  annexed  : 

1.  Because  the  verdict  on  which  the  judgment  of  the 
court  is  a^ked  to  be  pronounced,  is  on  the  finding  of  a 
grand  jury,  found  at  a  court  of  general  sessions,  held  at  a 
place  called  Kershaw  court  house ;  and  it  is  submitted  that 
such  finding  cannot  be  the  act  of  the  gmnd  jury  drawn  at 
the  fall  term  of  the  court,  1843 ;  for  that  grand  jury  is  re- 
quired by  law  to  be  impannelled  at  Camden,  and  at  no 
other  place. 

2.  Because  it  does  not  appear  by  the  record,  that  the 
said  indictment  was  found  by  a  grand  jury  for  Kershaw 
district,  and  the  said  verdict  by  a  petit  jury,  convened  ac- 
cording to  law. 
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3.  Because  the  grand  jury  who  found  the  said  indict- 
ment, and  the  petit  jury  who  found  the  said  verdict,  were 
cottFeaed  without  a  venire'^  the  supposed  t^entres  by 
which  they  were  summoned,  had  no  seals  to  them ;  and 
a  writ  without  the  seal  of  the  court,  is  no  vefnirt. 

4.  Because  the  said  record  is  in  other  particulars  infor- 
mal, insufficient  and  void,  and  the  legal  judgment  of  the 
court  cannot  be  pronounced  upon  it. 

And  if  overruled  in  the  above  motion,  defendant  will 
move  for  a  new  trial,  on  the  grounds, 

1.  That  from  the  facts  and  circumstances  given  in  evi- 
dence, the  crime  of  the  defendant  cannot  exceed  man- 
slaughter. 

2.  That  the  verdict  of  the  jury  is  against  the  law  and 
evidence. 

Shnart^  for  the  motion.  Ou  the  first  and  second  ground,  cited 
2  Hawkin's  P^  C.  350;  Cro.  Jac.  277;  Act  of  1842,  221. '  The 
case  firom  2  McCord,  301,  it  was  contended  as  to  the  amendment 
of  the  caption  of  an  indictment,  was  not  law.  A  mere  clerical 
mistake  may  be  amended  at  any  time,  but  after  the  term  has  ex- 
pired, the  original  caption  can  not  be  amended.  Cited  2  Lord 
Raymond,  968 ;  lb.  518;  6  Mod.  273;  lb.  58 ;  1  Hawkins  P.  C. 
244;  Cro.  Jac.  602,  276;  2  Strange,  843;  1  Salk.  47  j  4  Bur- 
rows,  2449 ;  1  Saunders  Rep.  249,  (note  1.) 

As  to  the  3d  and  4th  grounds,  cited  1  Chitty's  Grim.  Law,  412, 
606,  509;  2  Hale's  Pleas  Crown,  260;  2  Hawkins,  661;  Bac. 
Ab.  (Jury.)  Cro.  Jac.  627;  Cro.  Car.  448;  18  J.  Rep.  212.  The 
statutes  of  South  Carolina  require  a  venire.  Cited  3  Stat,  at 
Large,  276 ;  4  lb.  430 ;  7  lb.  253,  293,  330;  Acts  1839,  p.  74, 
sec.  10 ;  13  Car.  2;  2  Stat.  616. 

Caldtoellj  Solicitor,  contra.  As  to  the  caption  of  the  indict- 
ment, cited  Archbold,  C.  P.  26 ;  lb.  39,  40 ;  3  Camp.  Nisi  Prius, 
77 ;  Act,  1842 ;  7  Stat,  at  Large,  339,  304,  297 ;  7  Stat.  283 ;  lb. 
260;  Archbold,  C.  P.  96. 

Ajs  to  the  third  ground  of  appeal,  cited  1  Brev.  Dig.  449,  342, 
223;  Acts  1839, 110,  p.;  1  Brev.  Dig.  456 ;  2 Hill,  381;  16 State 
Trials,  303 ;  Cro.  Eliz.  267-9 ;  lb.  216 ;  AcU  1839,  sec.  16  p.  112, 

*  The  defect  in  the  vemttt  was  not  discovered  till  after  the  grounds  of 
qppeel  were  served,  and  this  ground  has  been  since  added,  with  the  consent 
ofih«8olicilor. 
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Curia,  per  O'Neall,  J.  In  this  case,  it  is  only  neces- 
sary to  consider  the  prisoner's  third  ground,  in  arrest  of 
judgment.  For  that  will  avail  him.  In  2d  Hale's  Pleas 
of  the  Crown,  260,  it  is  said,  "the  venire  facias,  as  all  other 
process  of  that  court,  (the  King's  Bench,)  issues  in  the 
king's  name,  under  the  seal  of  the  court,  and  that  of  the 
Chief  Justice,  and  always  ought  to  bear  test  after  the  issue 
joined  between  the  King  and  the  prisoner."  The  descrip- 
tion of  process  to  compel  the  attendance  of  jurors,  in  2d 
Hawk.  P.  C.  book  2,  chap.  41,  sec.  1,  is  very  much  like  the 
course  of  our  own  practice  in  relation  to  the  venire.  He 
says,  "it  is  agreed  that  justices  of  jail  delivery  may  have  a 
pannel  so  returned  by  the  sheriff,  without  any  precept  or 
writ;  and  the  reason  given  for  it  is,  that  before  their  com- 
ing, they  always  make  a  general  precept  to  the  sheriff,  on 
parchment,  under  their  seals,  to  bring  before  them,  at  the 
day  of  their  sessions,  twenty-four  out  of  every  hundred, 
<ftc.  "to  do  those  things  which  shall  be  enjoined  them  on 
the  part  of  the  King,"  (fee.  This  is  a  general  venire  for  the 
term,  and  is  so  far  like  our's,  and  is  only  different,  that  it  has 
no  pannel  annexed ;  and  our's,  according  to  our  jury  law, 
has.  It  is  to  be  observed,  that  this  general  precept  is  un- 
der the  seals  of  the  justices,  and  without  that,  would  be 
bad.  The  argument  is,  therefore,  irresistible,  even  from 
this  authority,  which  is  more  favorable  to  the  State  than 
any  other,  that  a  summons  of  the  jury  by  virtue  of  a  pre- 
tended writ  of  venire,  not  under  seal,  cannot  be  good. 

The  jury  law  of  1731,  sec.  4,  directs  the  manner  of  draw- 
ing a  jury,  and  "that  a  pannel  containing  the  names  of  the 
jurors,  shall  be  annexed  to  the  writ  of  venire/adas,  to  be  is- 
sued for  summoning  the  said  jurors."  To  be  a  writ,  it  must 
be  under  the  seal  of  the  court,  (Jac.  Law  Die.  title  Writ,) 
and  hence,  therefore,  a  venire  not  under  seal,  is  no  writ,  and 
is  not  authority  to  the  sheriff  to  summon  the  jury.  What  ef- 
fect the  want  of  a  venire  not  under  seal,  for  both  the  grand 
and  petit  jury,  upon  the  trial  of  a  prisoner  convicted  of  a 
capital  felony  would  have,  the  case  of  the  People  vs.  McKay ^ 
18  J.  R.  212,  is  full  to  the  point,  that  it  is  a  good  ground 
to  arrest  the  judgment.  Independent  of  it,  I  do  not  perceive 
that  there  is  room  to  doubt  the  writs  of  venire  for  both  juries 
are  parts  of  the  record  of  conviction.    If  they  be  nullities^ 
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it  follows  that  the  prisoner  has  not  been  charged,  or  con- 
victed by  the  finding  of  the  good  and  lawful  men  of  the  vi- 
cinage. 

The  prisoner's  motion  is  granted,  to  arrest  the  judgment, 
and  he  is  remanded  to  the  jail  of  Kershaw  district,  to  an- 
swer to  a  new  bill  of  indictment  to  be  preferred  against  him 
at  the  next  term. 

Richardson,  Evans,  Butler  and  Wardlaw,  JJ.  con- 
curred. 
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i.  Where,  in  an  adtion  brought  by  the  purchaser  against  the  seller,  tot 
tlie  breach  of  a  corenant,  in  the  sale  of  a  quantity  of  the  mortis  multicaulis 
at  a  specific  price  (18  cents,)  per  tree,  the  proof  was  that  in  making  the 
sale,  the  seller  told  the  purchaser  that  ''he  knew  nothing  about  the  pride 
of  the  trees,  and  would  depend  on  him,"  to  which  the  latter  replied,  ''he  was 
giving  or  woald  give  the  full  ralue  at  the  north^  they  were  then  a  drug"-t- 
when  in  &ct  the  trees  were  worth  more  at  the  north,  the  spring  preceding 
the  purchase,  than  the  price  stipulated  to  be  given,  and  in  the  atitumn  of 
the  same  year,  when  the  sale  was  effected,  more  than  double  that  price, 
coupled  with  the  £ict  that  the  purchaser  had  just  before  the  sale  returned  from 
the  north  j  and  had  also  admitted  that  he  told  defendant  the  trees  were  worth 
from  13  to  15  cents,  and  that  he  did  not  know  that  he  was  bound  to  tell  him 
the  precise  price,  the  Court  refused  to  order  a  new  trial,  the  verdict  having 
been  for  the  defendant. 

Before  O'NftALL,  J.  at  Fairfield,  FdU  Term^  1842; 

This  Was  an  action  on  a  covenant  for  the  sale  of  all  the 
morus  multicaulis  trees  growing  on  the  plantation  of  the 
28 
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late  William  Ellison,   deceased,   except  one  half  of  the 
standard  trees. 

The  following  proof  was  given  in  the  case : 

John  A.  Peay,  who  subscribed  the  contract  as  a  wit- 
ness, proved  that  he  saw  it  executed :  the  body  of  the 
covenant  was,  he  said,  in  the  band  writing  of  the  defend- 
ant. It  was  signed  at  the  defendant's  house :  it  was  writ- 
ten when  he  arrived,  and  signed  soon  afterwards.  On  his 
cross  examination,  he  said  he  was  at  the  defendant's  house 
the  night  before ;  he  found  the  plaintiff  there,  and  heard 
the  conversation  about  the  trade.  The  plaintiff  said  he 
was  lately  from  the  North,  and  knew  their  value.  The  de- 
fendant said  he  depended  upon  him  for  the  value:  he  (the 
plaintiff)  said  he  would  give,  or  was  giving,  the  full  price 
at  the  North.  He  thinks  he  (the  plaintiff)  said  they  were 
a  drug  at  the  North.  The  defendant  said  he  knew  noth- 
ing about  the  price  of  the  trees,  and  would  depend  on  him. 
This  witness  said  the  trees  were  growing  on  Mr.  Ellison's 
plantation,  who  died  shortly  before  the  trade. — In  his  ex- 
amination in  reply,  he  said  the  plaintiff  was  at  the  defend- 
ant's house  when  he  got  there  the  evening  before.  He 
lived  with  his  uncle,  John  Peay,  who  lived  8  miles  from 
the  defendant.  The  day  before  the  trade,  he  had  been  at 
his  father's,  20  miles  from  the  defendant's.  He  came  to 
John  E.  Peay's  about  sun-down,  or  between  that  and  dark. 
He  thinks  the  plaintiff  was  to  give  7  cents  per  tree. 

(The  contract  provides  that  the  plaintiff  shall  pay  for 
the  trees  at  18  cents  each,  and  is  to  take  all,  (except  half 
the  standard  trees,)  6000,  more  or  less.) 

Dr.  John  J.  Myers  proved  that  he  had  oflen  seen  the 
trees.    There  were  6  or  8000.     There  were  about  1000 

State  of  South  Carolina,  Fairfield  District. 
Know  all  men  by  these  presents,  that  I,  John  E.  Peay,  administrator  of 
William  Ellison,  deceased,  of  said  district,  have  bargained  and  sold  to  R. 
E.  Russell,  of  Columbia,  So.  Ca  all  the  morus  muhicaulis  mulberry  trees 
now  growing  on  the  plantation  of  the  late  William  Ellison,  of  said  district, 
and  state  above  mentioned,  with  all  the  branches  as  they  grow  on  them, 
(except  half  of  the  standard  trees,)  and  to  deliver  them  to  R  E.  Russell,  at 
Columbia,  So.  Ca.,  on  or  before  the  twentieth  of  November,  in  bundles  well 
packed  in  straw,  and  in  good  order. 
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trees  5  feet  high— 600  or  1000  6  or  7  feet  high— the  bal- 
ance from  3  to  4  feet.  Independent  of  the  trees  of  which 
he  had  spoken,  he  said  there  were  600  standard  trees 
much  larger 

After  the  trade  with  Russell,  he  saw  at  the  defendant's 
a  large  number  of  boxes  containing  the  trees :  one  of  the 
boxes  would  contain,  he  supposes,  1000  or  more  trees. 

The  defendant,  in  a  converation  with  him,  after  his  sale 
to  Russell,  told  him  he  was  particular  in  having  him 
(Russell)  bound  up  tight.  The  defendant  considered  the 
contract  to  be  a  good  one,  and  this  was  the  then  general 
opinion ;  but  in  a  short  time  it  was  found  that  the  trees 
were  rapidly  appreciating  in  value.  The  trees  belonged 
to  Ellison^s  estate. 

About  Christmas,  he  bought  from  the  defendant  500  of 
the  trees,  at  25-100  per  foot,  making  $500.  Nicholas  Peay, 
about  the  same  time,  bought  500  or  1000 ;  a  lady  at  his 
house  bought  $50  worth,  at  2  cents  an  eye.  Some  of  the 
trees  are  still  at  Ellison's  place.  The  defendant,  he  said, 
told  him  he  sold  the  trees  to  the  plaintiff  to  raise  money 
to  pay  Ellison's  debts.  In  the  conversation  with  him,  the 
defendant  might  have  said  Russell  drew  the  contract,  and 
he  copied  it.     He  told  him  that  the  plaintiff  told  him  the 

Erice  of  the  trees  at  the  North,  and  from  that  he  thought 
e  was  giving  him  nearly  their  value.  Russell,  Marks 
and  Ellison,  were  all  who  were  engaged  in  raising  the 
moras  multicaulis  near  to  Winnsboro'.  All  the  trees  sold 
by  the  defendant  were  sold  at  private  sale. 

Dr.  June  proved  that  he  married  a  daughter  of  Mr.  El- 
lison :  he  had  often  seen  the  trees,  and  thought  there  were 
between  6  and  7000.    The  defendant  told  him  he  had 

R.  £.  Russell,  on  his  part,  agrees  to  pay,  or  cause  to  be  paid,  unto  John 
£L  Peay,  administrator,  eighteen  cents  for  each  and  every  one  of  the  above 
mentioned  mulberry,  for  six  thousand,  more  or  less,  so  delivered  in  good 
order  and  condition,  in  two  3eparate  notes  of  equal  size,  one  sixty  days  after 
date ;  the  other  ninety  days  after  date  of  delivery  of  said  trees,  with  two  good 
endorsers  to  each  note.    Wimess  our  hands  and  seals.    Sept  27,  1838. 

JOHNE.  PEAY,[L.S.] 
R.  E.  RUSSELL,  [L.  S.] 
Witness:  JOHN  A.  PEAY. 
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sold  the  trees,  and  made  the  contract  as  strong  as  possible. 
He  did  not  pretend  there  was  any  misrepresentation.  He 
thought  it  a  good  sale.  He  thinks  the  defendant  told  him 
that  the  night  Mr.  Ellison  died,  he  wrote  a  letter  to  some 
one  engaged  in  this  morus  multicaulis  business,  perhaps 
in  Baltimore,  for  information  as  to  the  price,  and  that  it 
was  forwarded  after  his  death.  He  (the  witness)  told  the 
defendant,  th.t  he  ought  not  to  have  sold,  until  that  letter 
was  answered.  The  defendant  and  the  rest  interested  did 
not  know  the  value. — The  defendant  told  him,  that  the 

Elaintiff  told  him  he  would  give  him  the  value,  and  that 
e  depended  on  him.    There  were  250  or  300  standard 
trees. 

B.  L,  McLaughlin  proved  that  in  November  or  Decern* 
ber,  he  bought  250  treess  from  the  defendant,  at  20-100 
per  running  foot.  Dr.  Myers  and  Peay  bought  at  the  same 
price. 

Joel  Stevenson  proved  that  he  bought  50  multicaulis 
trees  from  the  defendant,  at  20  or  25  cents  per  running 
foot:  the  trees  averaged  5  feet  in  height.  The  average 
price  of  trees  was  20-100  per  running  foot  from  November 
to  January. 

Dr.  Myers  proved  that  the  standard  trees  were  8,  10,  or 
12  feet  high,  and  were  worth  10  times  as  much  as  the 
other  trees. 

The  plaintiff  shewed  that  the  defendant  was  the  admin- 
istrator of  William  Ellison,  deceased.  He  made  to  the 
Ordinary  the  following  statement  of  the  sales  of  the  morus 
multicaulis  trees : 

10,000  trees  sold  to  David  H.  Reid,  $1968 

2933  feet  at  25-100  to  Peay,  733 

2914    "     to  B.  L.  McLaughlin,  728 

554    "     to  Dr.  Myers,  138 

1552    "    to  A.  D.  Jones,  388 

450    "    to  Mrs.  Goode,  112 

466    ''    to  J.  B.  Furman,  116 

323    "     to  Joel  Sherman,  80 

85    "    to  P.  Thornton,  25 

45    "    to  S.  A.  Johnson,  10 

1000    "    to  John  A.  Peay,  200 
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to  H.  P.  Muse,  200 

to  John  Whitaker,  200 

to  J.  J.  Mickle,  224 

to  Dr.  Myers,  40 

to  Miss  Harvey,  20 

to  Mrs.  Scott,  5 

to  Dr.  Milling,  80 

to  John  A.  Ross,  40 


$5307 


Here  the  plaintiff  closed,  and  the  defendant  read,  in  his 
defence  the  examination  of  Dr.  Marks. 

He  stated  that  in  '38,  the  year  in  which  this  contract 
was  made,  he  was  engaged  in  the  culture  of  the  multicau- 
lis.  In  the  summer,  he  travelled  to  the  North.  In  that 
region,  the  price  in  the  spring  was  25-100  per  tree ;  in  the 
autumn  the  price  was  from  50  to  75  cents.  The  plaintiff 
also  travelled,  and  returned  about  the  death  of  Mr.  Elli- 
son. The  plaintiff,  he  said,  must  have  known  the  price 
of  the  multicaulis  at  the  North.  The  purchase,  he  thinks, 
was  within  a  week  of  the  plaintiff's  return  from  the  North. 
Trees  were  then  worth  from  50-100  to  75-100  In  Co- 
lumbia, he  said,  he  did  not  know  what  was  the  price  in 
November. 

Hugh  Aiken  proved  that  at  the  defendant's  request,  he 
went  with  him  to  the  plaintiff's  store.  The  defendant 
asked  him,  the  plaintiff,  if  he  intended  to  sue  him  on  the 
sale  of  multicaulis  trees  ?  The  defendant  said  he  did  not 
want  any  fuss ! — The  plaintiff  replied,  '*i  do  not  want 
any !''  The  defendant  asked  the  plaintiff,  if  he  did  not  re- 
ly on  him  for  the  value  of  the  trees  1  He  asked  him  if  he 
(the  plaintiff)  did  not  tell  him  they  were  worth  from  13 
to  15  cents  at  the  North.  The  plaintiff  said  yes !  He  al- 
so saidy  he  did  not  know  that  he  was  obliged  to  tell  him 
theprecise  price ! 

T^e  defendant  here  closed.     The  plaintiff  replied  : 

Dr.  Myers  proved  that  from  January  to  November,  1838, 
he  had  seen  the  northern  prices  for  the  multicaulis,  in  the 
American  Farmer.    He  tnoogbt  the  plaintiff  gave  a  fair 
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price.  He  said  the  plaintiff  raised  a  few  of  the  multicau- 
lis  in  the  square  opposite  to  the  State  House. 

The  case  here  closed,  and  was  very  fully  argued  by 
Messrs.  Myers  and  Gregg,  for  the  plaintiff,  and  Messrs 
Black  and  DeSaussure  for  the  defendant. 

The  jury  were  fully  and  carefully  instructed  upon  the 
law  of  the  case,  and  the  facts  were  fairly  submitted  to  them. 

The  jury  found  for  the  defendant. 

The  plaintiff  moved  the  Court  of  Appeals  for  a  new 
trial,  in  the  above  case,  upon  the  following  ground : 

Because  the  evidence  having  been — 

That  the  covenant  was  drawn  up  by  the  defendant  in 
his  own  hand  writing,  and  duly  executed  by  both  parties — 

That  there  were  13,400  M.  M.  Trees,  the  average  height 
of  each  being  2  feet  9  1-2  inches,  of  which  not  more  than 
800  were  standard  trees — 

That  the  defendant  failed  to  deliver  the  trees  according 
to  the  terms  of  the  covenant,  having  previously  sold  them 
for  $5336  70— 

That  the  price  of  such  trees,  at  Columbia,  on  the  20th 
November,  1838,  where  and  when,  by  the  terms  of  the 
covenant,  they  were  to  be  delivered,  was  20  cents  per  foot — 

That  the  intestate,  William  Ellison,  died  about  the  Ist 
of  September,  1838,  having  previously  written  a  letter  to 
Baltimore  respecting  the  trees,  which  was  sent  on,  either 
before  his  death,  or  immediately  after — 

That  the  defendant  was  the  son-in-law  of  William  Elli- 
son, and  possessed  as  much  general  intelligence  and  infor- 
mation as  the  plaintiff — 

That  some  snort  time  after  the  executionjof  the  covenant, 
the  defendant  said  he  had  made  a  good  bargain,  and  had 
drawn  the  writing  tight  so  as  to  bind  the  plaintiff  hard 
and  fast. — 

That  some  time  between  the  execution  of  the  cove^ 
nant,  and  the  16th  of  November  following,  probably  about 
the  middle  of  October,  the  defendant  sold  to  David  H.  Reid, 
of  Virginia,  10,000  of  the  trees,  at  7  cents  per  foot,  having 
taken  therefrom  the  cuttings  underneath. — 

That  the  price  of  such  trees  in  the  Middle  and  Northern 
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States,  at  the  time  the  covenant  was  executed,  was  about 
what  the  plaintiff  agreed  to  give  the  defendant. — 

That  the  plaintiff  had  cultivated  such  trees,  upon  a 
small  scale,  on  a  lot  in  Columbia,  though  his  principal 
business  was  that  of  a  gardener. 

That  although  the  plaintiff  had  visited  the  Middle  and 
Northern  States  that  summer,  he  returned  about  the  time 
of  the  death  of  William  Ellison. — 

That  the  price  of  such  trees  rose  rapidly  towards  the 
latter  end  of  October,  1838.— 

That  the  only  representations  made  by  the  plaintiff  to 
the  defendant  previous  to  the  execution  of  the  covenant, 
were  in  relation  to  matters  of  opinion  merely,  and  not  mat- 
ters of  fact,  to  wit:  the  value  of  the  trees;  the  plaintiff  say- 
iog  he  would  give  defendant  their  value,  and  that  what  be 
offered  was  their  value. — 

The  verdict  of  the  jury,  setting  aside  the  covenant,  and 
finding  for  the  defendant,  was  contrary  to  this  evidence 
and  the  law  applicable  thereto,  and  was  the  result  of  the 
strong  and  repeated  appeals  made  by  the  defendant's  coun- 
sel, to  their  sympathy  and  prejudice,  in  urging  again  and 
again  that  this  was  an  action  between  the  plaintiff  and  the 
widow  and  orphans  of  William  Ellison,  and  for  vindictive 
damages. 

Myers^  for  the  motion. 

Black,  contra.  Gregg  in  reply  cited  21  E.  C.  L.  Rep.  211, 
1  Wash.  C.  C.  Rep.  123 ;  6  Halsted  24;  6  Cow.  Rep.  185. 

Cariaj  per  O'Neall,  J.  In  this  case,  there  is  no  doubt 
that  the  plaintiff's  contract  entitled  him  to  damages  for 
its  breach,  unless  it  was,  as  alleged  by  the  defendant,  ob« 
tained  by  fraud.  This  allegation  was  based  altogetlier  upon 
the  facts.  For  a  fraud  may  as  well  be  perpetrated  by  a 
plaintiff  in  obtaining  a  contract  of  purchase,  as  by  a  de- 
fendant in  one  of  sale.  It  is  true  it  does  not  so  often  occur 
in  the  first  form  as  in  the  latter.  But  in  articles  of  com- 
merce, where  the  price  is  fluctuating  and  uncertain,  and 
depending  more  upon  the  rise  and  fall  consequent  upon 
prosperous  or  adverse  trade,  or  upon  speculation,  it  may 
be  that  the  buyer  possesses  more  knowledge  than  the  sel- 
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ler.  In  such  a  case,  if  the  latter  appeals  to  the  former,  for 
the  true  state  of  the  market,  and  the  buyer  undertakes  to 
give  it,  and  does  so  falsely,  and  a  sale  follows  in  conse- 
quence, at  a  price  greatly  below  the  market  price,  it  would 
beyond  all  doubt  be  fraudulent  Such,  it  was  aigued,  the 
proof  established  this  transaction  to  be^  and  after  the  ver- 
dict of  the  jury,  we  are  to  look  to  the  testimony,  to  see  if 
it  will  bear  that  construction.  If  it  will,  the  verdict  must 
stand. 

The  defendant  was  not  engaged  in  rearing  the  multicau- 
lis ;  he  had  recently  become  possessed,  in  consequence  of 
the  death  of  his  father-in-law ;  he  told  the  plaintiff  "he 
knew  nothing  about  the  price  of  the  trees,  and  would  de- 
pend on  him,"  the  plaintiff  replied,  "he  was  giving  or  would 
give  the  full  value  at  the  north,  they  were  then  a  drug.'' 
The  price  at  the  north,  in  the  spring  was  25-100  per  tree, 
and  in  the  autumn  from  50-100  to  75-100.  This  we  must 
take  the  plaintiff  knew,  for  he  had  just  returned  from  the 
njorth.  His  purchase  was  at  18-100  per  tree.  It  was 
made  the  last  of  September,  and  hence,  according  to  the 
proof,  the  jury  might  have  concluded  that  the  trees  were, 
at  the  contract,  worth  twice  as  much  as  the  plaintiflf  in- 
duced the  defendant  to  believe  they  were. 

The  admission  of  the  plaintiff,  that  he  told  the  defend- 
ant the  trees  were  worth  at  the  north  from  13  to  15  cents, 
and  that  he  did  not  know  he  was  bound  to  tell  him  the 
precise  price,  is  another  strong  circumstance,  which,  after 
the  verdict  of  the  jury,  we  are  bound  to  regard  as  indica- 
tive of  fraud.  For  taken  with  the  rest  of  the  case  it  makes 
out  this,  that  although  he  knew  the  plaintiff  relied  on  him 
for  the  state  of  the  northern  market,  and  he  the  Defendant, 
had  undertaken  to  give  it,  yet  be  stated  it  falsely.  This 
is  a  fraudulent  misrepresentation  by  which  he  obtained  an 
advantage.  His  contract  cannot  therefore  stand.  When  the 
verdict  can  be  thus  sustained  by  the  facts  in  evidence,  it 
is  in  vain  to  ask  for  a  new  trial ;  and  more  especially 
when  the  case,  let  it  go  which  way  it  might,  would  be  a 
hard  one  on  the  losing  party.     The  motion  is  dismissed. 

Richardson,  Evans,  Butler  and  Wardlaw,  JJ.  con- 
curred. 
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Thomas  Crawford  vs.  John  JITElvy. 

1.  Trover  for  two  slaves.  Plaintiffs  title  depended  on  an  instrument  to 
the  following  effect  The  original  owner  of  the  property  in  dispute,  in 
consideration  that  plaintifif  would  support  her  for  life,  executed  an  agree- 
ment, whereby  she  declared  that  she  did  <^make  over  unto  the  said  T.  P., 
his  heirs  and  assigns,  all  her  right  and  title  to  a  certain  negro  woinan  (by 
name)  and  her  child,  notwithstanding  the  said  woman  and  child  is  still  to  be 
under  her  power,  that  is  to  say,  the  said  M.  P.,  during  her  life  time,  hut  ^ 
ker  decease  to  be  the  property  of  T.  P." 

2.  It  was  held^  that  this  instrument  could  not  operate  as  a  contract,  be- 
cause the  consideration  to  be  performed  on  the  part  of  plaintiff  was  a  con- 
dition precedent  to  any  thing  to  be  done  by  the  other  party,  and  with  which 
he  had  not  complied ;  nor  as  a  deed  of  conveyance.  As  a  mere  contract 
to  make  a  Vill  in  plaintiff's  favor,  it  could  have  no  effect 

3.  Heldy  also,  that  as  a  testamentary  paper,  it  was  void,  having  but  a  sin- 
gle witness. 

4.  It  having  been  proved  that  the  original  owner  of  the  slaves  in  dispute 
had  lived  with  the  defendant  fifteen  or  twenty  years,  and  had  frequently  de- 
clared that  she  intended  the  slaves  for  him  as  a  compensation  for  his  care  ot 
her,  it  was  held,  that  a  letter  addressed  to  him  subsequent  to  the  alleged  con'- 
veyance  to  plaintiff,  declaring  "all  she  had  was  for  him  at  her  death,  as  a 
compensation  for  taking  care  of  her,"  was  admissible  in  evidence^  the  letter 
and  the  antecedent  declarations  of  the  same  purport  constituting  his  supposed 
tide. 

5.  As  defendant  claimed  to  be  a  creditor  of  the  original  owner  of  the 
slaves,  for  care  and  support,  beyond  the  whole  value  of  her  estate,  and  as 
the  letter  addressed  to  him  acknowledged  that,  by  saying  that  all  she  had 
was  for  him  at  her  death,  as  a  compensation  for  taking  care  of  her,  it  was 
in  this  point  of  view  admissible  in  evidence.  Although  defendant's  claim 
could  not  prevail  on  either  ground^  because,  as  administrator  of  the  former 
owner  of  the  slaves,  he  could  not  object  to  the  deed  to  T.  P.,  on  account  of 
ittf  being  a  fraud  upon  her  creditors^  yet  the  proof  was  still  admissible. 

Before  0'Neall,"J.,  Chester,  Fall  Term,  1842. 

This  was  an  action  of  trover  for  two  negroes,  Lilly  and 
James.  The  case  may  be  stated  as  follows.  A  Mr.  Phil- 
lips was  the  owner  of  Lilly  ;  he  died  insane,  upwarcis  of 
twenty  years  ago,  leaving  nis  widow,  Margaret,  crippled, 
from  blows  inflicted  upon  her  by  him  during  his  insanity. 
He  left  no  property,  except  the  woman  Lilly,  and  his  watch. 
29 
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His  widow  had  undisturbed  possession  of  the  whole  till 
her  death.  For  15  or  20  years  she  lived  at  the  house  of 
the  defendant,  whose  wife  was  her  cousin.  For  several 
years  of  that  time,  she  had  to  be  lifted  by  two  persons 
from  tier  bed  to  the  fire.  The  woman  Lilly  was  diseased 
and  unserviceable — ^generally  a  charge.  For  taking  care  of 
the  old  lady,  it  was  abundantly  proved  that  $100  per  year 
was  a  very  moderate  charge.  After  some  years,  the  woman 
Lilly  had  the  child  James,  who  is  now  about  8  or  10  years 
of  age;  he  was  raised  by  the  defendant.  The  old  woman 
was  a  well  educated  Irish  lady,  but  knew  nothing  about 
business.  She  frequently  declared  that  she  intended  her 
hudband's  watch  for  Mr.  Kilpatrick,  and  the  balance  of 
what  she  had,  she  intended  the  defendant,  at  her  death,  to 
have  it  as  a  slight  compensation  for  his  care  of  her.  In 
'35,  she  left  the  defendant's  and  went  to  Thomas  Phillips, 
a  brother  of  her  husband,  living  in  Fairfield  or  Richland. 
Soon  after  going  there,  on  the  26th  of  June,  1835,  in  consi- 
deration that  Thomas  Phillips  would  support  the  said 
Margaret  for  life,  she  and  he  executed  an  agreement,  where- 
by she  declared  that  she  did  "  make  over  unto  the  said 
Thomas  Phillips,  his  heirs  and  assigns,  all  her  right  and 
title  to  a  certain  negro  woman,  Lilly,  and  her  child,  not- 
Withstanding  the  said  woman  and  child  is  still  to  be  under 
her  power,  that  is  to  say,  the  said  Margaret  Phillips,  during 
her  life  time,  but  at  her  decease  to  be  the  property  of  Thomas 
Phillips.^^  Thomas  Phillips  never,  in  any  shape,  complied 
with  the  consideration,  his  part  of  the  agreement.  He  did 
not  support  her  during  her  life ;  he  was  proved  to  be  un- 
able to  do  so.  On  the  28th  of  September,  she  got  Mrs. 
Telford  to  write  to  the  defendant,  begging  him  to  come  for 
her,  and  repeating  to  him,  '^  all  she  had  was  for  him  at  her 
death,  as  a  compensation  for  taking  care  of  her."  She 
went  to  Wm.  Telford's  the  last  of  October,  '35,  and  lived 
there  till  11th  January,  1836.  Thomas  Phillips  refused  to 
pay  her  burial  expenses.  On  the  7th  September,  1835, 
Mr.  Thomas  Mitchell  proved  thai;  he  and  a  Mr.  Craig  saw 
Mrs.  Phillips  execute  to  Thomas  Phillips  a  release  of  her 
life  estate  in  the  negroes.  This  paper,  he  said,  was  read 
to  her,  and  understood  by  her.  I  think  he  and  Craig  both 
made  their  marks.     He  was  examined  by  commission,  in 
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Georgia.  Craig  was  unaccounted  for.  He,  Mitchell,  said 
Thomas  Phillips  applied  to  him  to  come  and  see  the  paper 
executed,  and  asked  him  to  get  some  suitable  person  to  wit- 
ness it  with  him.  He  got  Craig.  Mrs.  Phillips's  signature 
purpiYtted  lo  be  by  a  mark,  and  if  made  by  a  woman  of  80 
years  of  age,  as  she  was  proved  to  be,  it  bore  none  of  the 
intrinsic  evidences  of  such  a  fact.  Mrs.  Telford  said,  in 
her  examination,  that  Mitchell  was  a  man  of  bad  character. 
Thomas  Phillips  sold  the  negroes  to  Kennedy,  and  went 
off  to  New  York ;  they  were  a  short  time  in  the  possession 
of  each.  Kennedy,  in  November,  '36,  sold  to  Samuel  F. 
Rice,  and  he,  ^^for  valuable  considejatum,^^  assigned  his  bill 
of  sale  to  the  plaintiff.  The  negroes,  about  the  death  of 
Mrs.  Phillips,  a  little  before,  or  a  little  after,  went  into  the 
possession  of  the  defendant.  He  administered  on  the  es- 
tate of  Mrs.  Phillips,  and  on  the  30th  of  September,  1837, 
sold  and  purchased  the  negroes  for  $350,  which  was  proved 
to  be  their  full  value. 

The  jury  were  told  that  to  entitle  the  plaintiff  to  reco- 
ver, two  things  must  concur,  right  of  property  and  conver- 
sion. If  the  plaintiff  had  the  right  of  property,  the  conver- 
sion was  established,  and  hence  it  was  only  necessary  to 
look  to  the  question  of  property.  The  plaintiff's  title  de- 
pended upon  two  papers  derived  from  Margaret  Phillips, 
who,  for  the  purposes  of  this  case,  must  be  regarded  as  the 
original  owner. 

1st.  The  agreement  to  maintain  her  during  life,  in  con- 
sideration of  which  she  conveyed  the  negroes  to  Thomas 
Phillips  at  her  death.  There  were,  in  the  opinion  of  the 
Court,  two  fatal  objections  to  that ;  one,  that  he  did  not 
perform  his  part  in  her  maintenance  during  life ;  the  se- 
cond, that  it  undertook  to  convey  an  estate  in  personalty 
at  her  death,  which,  according  to  Vernon  vs.  Inabinet,  Bou- 
ker  and  Ragsdale^  Pitts  vs.  Mangum^  was  not  good. 

2d.  The  quit  claim  or/release  of  her  life  estate.  The 
ralidity  of  that  depended  upon  the  inquiry,  whether,  in 
fact,  it  was  executed  by  her.  It  bears  date  on  the  7th  of 
September;  on  the  28th,  she  wrote  to  M'Elvy,  as  if  she 
I  id  no  knowledge  of  it.  The  jury  were,  however,  told 
that  Mitchell  had  fully  proved  the  fact  of  execution,  and 
if  he  was  to  be  believed,  it  ought  to  prevail.    They  were 
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referred  to  Telford's  account  of  him,  that  he  was  a  man  of 
no  character.  They  were  told  that  they  might  look  at  the 
singular  mark,  purporting  to  be  her  signature,  and  it  might, 
in  a  case  of  doubt,  be  a  straw  in  the  balance,  to  determine 
whether  it  was  genuine  or  not. 

The  defendant  had  contended,  that  even  if  the  quit  claim 
or  release  was  the  deed  of  his  intestate,  still  that,  as  it  was 
voluntary,  and  as  he  was  her  creditor  foi;  her  maintenance, 
it  would  be  fraudulent  and  inoperative  as  to  him.  The 
presiding  Judge  thought,  and  so  directed  the  jury,  that  the 
defendant,  according  to  Chappell  vs.  Brovm^  could  not  make 
such  an  objection. 

The  facts  were  fairly  submitted  to  the  jury.  Verdict 
for  the  defendant. 

Plaintiff  moved  the  Court  of  Appeals  for  a  new  trial  in 
this  case,  on  the  following  grounds  : 

1.  Because  the  court  permitted  a  letter,  written  by  the 
direction  of  Mai^aret  Phillips  to  the  defendant,  after  her 
conveyance  of  the  slaves  to  Thomas  Phillips,  under  whom 
plaintiff  claims,  to  be  given  in  evidence  to  defeat  plaintiff's 
title. 

2.  Because  the  court  decided,  and  so  charged  the  jury, 
that  the  deed  of  the  26th  June,  1835,  was  wholly  inopera- 
tive, and  that  Thomas  Phillips,  and  those  claiming  under 
him,  took  nothing  under  that  deed. 

3.  Because  the  court  charged  the  jury  upon  the  matter 
of  fact,  that  he  did  not  think  it  possible  an  old  woman 
such  as  Margaret  Phillips,  could  have  made  the  strong  zig- 
zag mark  at  her  name  subscribed  to  the  quit  claim  of  the 
7th  September,  1835,  and  that  the  jury  might,  upon  inspec- 
tion, pronounce  it  a  forgery,  in  direct  opposition  to  the  tes- 
timony of  the  subscribing  witness,  and  other  testimony  in 
the  case. 

4.  Because  the  laches  of  the  defendant  was  a  fraud  upon 
the  plaintiff,  and  those  under  whom  he  claims,  particularly 
Samuel  F.  Rice  and  Samuel  W.  Kennedy. 

5.  Because  the  court,  in  bis  charge  to  the  jury,  stated 
that  the  negroes  went  into  possession  of  defendant  in  1836, 
in  which  particular  the  jury  were  misdirected  upon  the 
ipatter  of  fact. 
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6.  Because  the  court  permitted  defendant  to  give  in  evi- 
dence a  claim  against  Margaret  Phillips,  for  her  board  and 
maintenance,  standing  back  about  twenty  years,  or  up- 
wards, before  her  death,  by  which  the  jury  was  improperly 
biased,  and  drawn  off  from  the  proper  issue  between  the 
parties. 

7.  Because  the  plaintiff  established  a  clear  and  unques- 
tionable title  in  himself  to  the  slaves  in  dispute,  by  direct 
and  positive  testimony,  and  the  jury  could  not,  consistently 
with  law  and  the  evidence,  find  a  verdict  for  the  defendant. 

Clark,  for  the  motion,  cited,  on  the  second  ground,  4  M'Cord, 
198,  1  Bailey,  144. 
A.    W.    Thomson^  contra,  cited  2  Brev.  Rep.  411. 

Cwria^  per  O'Neall,  J.  It  is  only  thought  necessary  to 
discuss  two  out  of  the  defendant's  seven  grounds ;  the  re- 
maining five  are  regarded  as  sufficiently  answered  by  the 
report,  or  as  being  mere  matters  of  fact,  which  went  fairly 
to  the  jury,  and  have  been  by  them  decided. 

The  first  ground  is  that  which  objects  to  the  charge,  be- 
cause it  ruled  that  the  deed  of  26th  of  June,  1835,  was 
wholly  inoperative.  That  paper  is  very  improperly  consi- 
dered as  a  deed  for  the  transmission  of  property.  It  is, 
more  properly  speaking,  a  covenant,  by  which  Thomas 
Phillips  covenants  to  build  a  house  for  Margaret  Phillips, 
and  "  to  supply  her  with  good  and  sufficient  clothing  of 
every  kind  that  she  may  stand  in  need  of,  or  require,  du- 
ring her  life  time.  In  consideration  whereof,  the  said  Mar- 
garet Phillips  doth  hereby  makeover  unto  the  said  Thomas 
Phillips,  his  heirs  and  assigns,  all  her  right  and  title  to  a 
certain  negro  woman,  named  Lilly,  and  her  male  child, 
named  James,  between  the  age  of  two  and  three  years ; 
notwithstanding  the  said  negro  woman  and  child  is  still  to 
be  under  her  power  (that  is  to  say,  the^said  Margaret  PhiU 
lips,)  during  her  life  time,  but  at  her  decease  to  be  the  pro^ 
perty  of  the  said  Thomas  Phillips,  or  his  heirs,  and  to  be 
the  property  of  no  other  person  or  persons  whomsoever. 
Likewise,  also,  what  other  little  personal  property  I,  the 
said  Margaret  Phillips,  may  be  possessed  of  at  my  decease,^ 
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shall  descend  to  the  said  Thomas  Phillips  and  his  heirs, 
and  to  no  other  person  whomsoever.'* 

The  objections  to  the  operation  of  that  paper,  suggested 
on  the  circuit,  still  remain.  It  is  a  mere  contract,  that  at 
the  death  of  Mrs.  Phillips  the  property  mentioned  in  it  is 
to  belong  to  Thomas  Phillips.  It  cannot  operate  as  a  valid 
subsisting  contract,  by  which  Mrs.  Phillips  would  be  bound, 
because  the  consideration  to  be  performed,  on  the  part  of 
Thomas  Phillips,  was  precedent  to  any  thing  to  be  done 
on  her  part.  In  consideration  of  building  the  house,  and 
furnishing  food  and  clothing  during  her  life,  she  agreed  that 
at  her  death  he  should  have  the  property.  He  did  not  do 
the  acts  constituting  the  consideration.  Therefore  he  can- 
not demand  the  enforcement  of  the  paper  as  a  contract. 

It  cannot  operate  as  a  deed  conveying  the  property ;  for 
by  it  no  present  interest  passes.  The  case  of  Vernon  vs. 
Ina'tnet,  2d  Brev.  Rep.  411,  would  be  enough  for  that 
point.  But  it  is  not  necessary  to  rest  this  case  upon  that 
ground ;  for,  reading  the  whole  paper,  it  is  manifest  that  it 
was  a  mere  contract  to  make  a  will  in  Thomas  Phillips's 
favor,  and  in  that  point  of  view  it  cannot  have  effect. 

It  cannot,  however,  in  any  point  of  view,  claim  any 
higher  rank  than  a  paper  to  take  effect  at  Mrs.  Phillips's 
death.  That  makes  it  testamentary,  and  having  but  a  sin- 
gle witness  to  its  execution,  it  is  void  as  a  will.  The  case 
of  Bowker  vs.  Ragsdale,  cited  in  f^ts  vs.  Mangum,  2d  Bail. 
588,  suflSciently  demonstrates  that  the  paper  before  us  is 
merely  testamentary ;  for  the  provisions  here,  as  to  the  fu- 
ture character  of  the  estate,  and  that  it  was  altogether  to 
take  effect  at  Mrs,  Phillips's  death,  are  a  great  deal  less 
equivocal  than  they  were  there.  On  this  point,  I  take 
great  pleasure  in  referring  to  the  analagous  case  of  Weldi. 
vs.  Kinard*  just  decided  in  the  Court  of  Appeals  in  Equity, 
for  an  elaborate  consideration  of  the  matter,  shewing  that 
a  deed,  in  all  its  formal  parts,  was,  from  the  disposition  of 
the  property,  to  take  effect  at  the  donor's  death,  ruled  to 
be  testamentary. 

The  agreement  of  26th  June,  1835,  being  thus  disposed 
of,  it  only  remains  to  enquire  whether  the  letter  from  Mrs. 

•  Spar's  Equity,  256. 
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Phillips  to  the  defendant,  dated  28th  September,  and  in 
which  she  declared  ''all  she  had  was  for  him  at  her  death, 
as  a  compensation  for  taking  care  of  her,"  was  admissible 
evidence.  I  think  it  clearly  was,  in  either  of  two  points  of 
view.  The  defendant  contended,  1st,  that  she  had  given 
these  slaves  to  him  ;  the  letter,  as  well  as  antecedent  de- 
clarations to  the  same  effect,  were  his  supposed  title. 
That  they  were  inoperative  was  most  manifest.  Still,  he 
had  the  right  to  adduce  the  evidence,  in  order  to  have  upon 
it  the  judgment  of  the  court.  2d.  He  claimed  that  he  was 
a  creditor  of  Margaret  Phillips,  for  his  care  and  support  of 
her,  to  more  than  the  whole  value  of  her  estate.  This 
letter  acknowledged  that^  by  saying  that  all  she  had  was 
for  him  at  her  death,  as  a  compensation  for  taking  care  of 
her.  It  is  true  that  neither  this  nor  the  former  claim  could 
prevail ;  for  the  defendant,  as  her  administrator,  could  not 
object  to  the  deed  to  Thomas  Phillips,  on  account  of  its 
being  a  fraud  on  her  creditors,  and  the  jury  were  so  instruc- 
ted ;  still  the  proof  was  admissible,  so  as  to  make  the  case 
on  which  my  judgment  was  demanded,  and  on  which  my 
charge  was  predicated. 
The  motion  is  dismissed. 

Richardson,  Evans,  Butler   and  Wardlaw,  JJ.  con- 
curred. 
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Weed  <fe  Fannins^  and  E.   W.  Charles  vs.  Thomas  Evans. 


"o 


1.  A  debtor  arrested  under  sundry  isrrits  of  ea.  sa,  filed  a  schedule,  gave 
notice,  and  applied  for  his  discharge  under  the  Insolvent  Debtors's  Act 
A  suggestion  was  filed,  shewing  various  grounds  of  opposition,  upon  which 
issue  was  joined.  The  defendant  made  certain  payments  within  three 
months  previous  to  his  arrest.  The  circumstances,  as  developed  by  the  tes- 
timony, being  such,  as  in  the  opinion  of  the  presiding  Judge,  excluded  the 
possibility  of  mtention  to  assign  the  whole  estate  to  the  prejudice  of  plaintifils, 
the  question  was  decided  by  the  court  as  a  matter  of  law,  rather  than  em- 
barrass the  plaintifis's  appeal,  by  a  seeming  submission  of  fact  to  the  jury, 
when  no  fact  was  disputed.     Verdict  for  the  defendant 

2.  It  was  held,  although  the  facts  from  which  the  intention  was  to  be  col- 
lected were  plain,  and  although  the  plaintifis  might  be  less  embarrassed  in 
appealing  from  the  decision  of  a  judge,  that  an  ascertained  state  of  fects 
4oe8  not  constitute  undue  preference,  than  from  the  general  verdict  of  a 
jury;  yet,  under  the  Act  of  1788,  the  question  of  undue  preference  must  be 
submitted  to  a  jury. 

3.  No  preference  is  undue,  which  is  not  fraudulent. 

4.  Intention  is  a  question  for  the  jury ;  there  is  no  fixed  principle  or  rule 
by  which  the  court,  as  to  it,  can  attain  a  conclusion  for  any  statement  of 
circuQistances. 

5.  On  a  question  of  thb  kind,  the  jury  must  regard  their  obligation  to 
obey  the  law,  and  feel  that  every  administration  of  law  is  both  tyranical  and 
unjust,  where,  in  dificrent  cases,  the  same  premises  lead  to  difi[erent  conclu- 
sions. 

Be/we  Wardlaw,  J.  at  Marion,  Fall  Term,  1843. 

The  defendant, 'J  homa«  Evans,  was,  1st  March,  1843, 
arrested  under  three  writs  of  ca.  sa.  at  the  several  suit^  of 

Weed  &  Fanning,  1*-.  W.  Charles,  and Gibson,  which 

had  been  lodged  2d  February  preceding.  He  gave  bond 
for  the  prison  bounds,  filed  his  schedule,  gave  notice,  and 
applied  for  his  discharge  under  the  insolvent  debtors's  Act. 
The  plaintiflfs,  in  the  two  writs  first  named,  opposed  his  ap- 
plication, produced  affidavits  shewing  grounds  of  opposition , 
and  after  the  examination  of  the  defendant,  obtained  leave 
to  file  a  suggestion,  upon  which  issue  was  joined. 

Various  grounds  and  specifications  were  set  forth  in  the 
suggestion,  of  which  need  now  be  mentioned  only  the 
undue  preference  of  certain  other  creditors  to  the  prejudice 
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of  the  plaintiffs ;  the  omission  in  the  schedule  of  a  carriage 
and  pair  of  horses,  and  the  defendant's  carrying  on,  after 
his  arrest,  certain  business,  as  set  forth  in  the  ninth  ground 
of  appeal.  In  relation  to  these  matters,  the  case,  as  it  ap- 
peared from  the  examination  of  witnesses  and  the  depo- 
sitions of  the  defendant  upon  his  examination,  which  the 
plaintiffs  read  in  evidence,  was  as  follows. 

In  October,  1842,  there  were  in  the  sheriff's  office  many 
writs  of  ^.  fa.  against  the  defendant,  amounting,  in  the 
whole,  to  more  than  $27,000.  Under  these,  all  the  de- 
fendant's visible  property,  (with  very  trifling  exception) 
was  sold  by  the  sheriff,  the  real  estate  in  October,  and  the 
personal  in  November,  1842.  There  was  no  evidence  of 
any  collusion  or  irregularity  on  the  part  of  the  sheriff; 
many  of  the  creditors  were  present  at  the  sales,  but  the 
property  all  sold  at  extremely  low  prices,  (except 
and  lot)  and  was  all  purchased  by  William  Evans, 
of  the  defendant,  the  bids  of  various  persons  to  w 
were  knocked  down,  all  having  been  transferrer 
Ader  the  sales,  a  plantation,  with  the  negroes  a 
upon  it,  remained  in  the  possession  of  the  defenda;  ^ 
fore ;  he  completed  gathering  the  cotton  crop,  solrf 
received  the  proceeds,  and,  this  year,  has  again  superi^ 
tended  and  directed  the  operations  of  the  plantation,  with 
the  understanding  that  the  nett  proceeds  of  the  crop  are  to 
be  taken  by  his  brother  William,  and  applied  to  the  debts 
of  defendant,  for  which  William  is  surety.  The  house 
and  lot,  servants,  furniture,  and  carriage  and  horses,  have 
also  since  the  sale  remained  in  the  possession  of  the  de- 
fendanty  under  an  agreement,  (as  he  deposed)  that  he 
should,  for  the  whole,  pay  to  his  brother  rent  and  hire,  at 
the  rate  of  twenty-five  dollars  a  month,  whensoever  he 
should  be  able.  The  steam  mill  also  continued  in  the  pos- 
session of  the  defendant,  and  be  formed  a  partnership  in  it 
with  one  Lloyd,  who  conducts  its  operations ;  but  (as  de- 
fendant said,)  the  profits  had  not  exceeded  the  expenses, 
and  (as  Lloyd  said,)  the  grist  mill  has  made  seventy-five 
or  eighty  bushels  of  corn,  of  which  defendant  received 
half,  in  the  ordinary  support  of  his  family,  and  the  saw 
mill  had  made  three  or  four  hundred  dollars,  of  which  only 
forty  or  fifty  had  yet  been  realized,  half  of  which  the  de- 
30 
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fendant  received  as  it  was  collected.  The  defendant  did 
not  attend  the  sales,  and  there  was  no  proof  of  any  agree- 
ment concerning  them,  made  between  him  and  his  brother 
beforehand ;  further  than  that  when  he  found  the  sales 
would  take  place,  the  defendant  said  to  his  brother,  ^'you 
must  take  care  of  yourself"  The  brother  was  liable  as 
surety  upon  two  executions,  amounting  to  more  than 
twenty-five  hundred  dollars,  and  also,  with  Stephen  God- 
bold,  upon  a  large  debt  of  nine  thousand  five  hundred  dol- 
lars, besides  interest,  which  was  secured  by  judgment  and 
a  mortgage  of  alt  the  negroes. 

From  the  cotton  crop  of  1842,  the  defendant  paid  vari- 
ous debts  in  the  fall  of  that  year,  and  within  three  months 
preceding  his  arrest,  paid  to  William  Evans  one  hundred 
and  sixty  dollars,  and  to  Lide  and  McLauchlin  two  hund- 
red dollars  or  more.  On  20th  January,  1843,  the  defendant 
assigned  to  EUy  Godbold,  a  bond  and  moi-tgage  on  Wheel- 
er, upon  which  seven  hundred  dollars  or  more  was  due, 
towards  the  discharge  of  an  execution  against  the  defend- 
ant and  EUy  Gk)dbo)d,  his  surety,  in  favor  of  Hanna,  for 
one  thousand  dollars  or  more.  The  schedule  contained  a 
list  of  choses  in  action,  consisting  of  judgments,  notes  and 
accounts  (many  of  which  were  insolvent,)  to  the  amount 
of  four  thousand  one  hundred  and  seventy-seven  dollars  ; 
and  very  little  besides.  The  defendant  said,  that  before 
his  arrest,  he  did  not  know  exactly  either  his  liabilities  or 
the  debts  due  to  him,  but  supposed  that  he  was  unable  to 
pay.  After  his  arrest,  the  steam  mill  and  house  of  enter- 
tainment went  on  as  before ;  no  exact  account  of  receipts 
or  expenditures  was  kept,  but  the  result  was,  that  after 
sustaining  his  family,  tne  barrel  of  flour  and  other  such 
small  store  of  provisions  on  hand  at  the  arrest,  yet  remain- 
ed in  kind  to  be  assigned ;  some  accounts  against  boarders 
having  been  earned  beyond  support,  and  being  now  insert- 
ed in  the  schedule,  and  nothing  expended  beyond  the  cur- 
rent receipts  in  cash. 

Charge.  Upon  the  subject  of  undue  preference,  his 
Honor  laid  down  the  law  according  to  the  last  reported 
case  on  the  subject.  Smith  &  Wright  vs.  Campbell,  Rice's 
L.  R.  352.  He  considered  that  a  debtor  before  arrest,  and 
without  s(  bs^qkrupt  law,  had  no  means  to  divide  payn^ents 
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in  exact  proportion  between  all  his  creditors,  where  they 
were  numerous  and  of  various  degrees,  as  in  this  case ; 
that  mere  departure  from  proportionate  equality,  did  not 
then  constitute  undue  preference;  and  that  when  payment 
was  made  of  a  bona  fide  debt,  especially  one  of  tne  high- 
est degree,  as  in  this  case,  even  the  discharge  of  the  whole 
or  greater  part  of  it,  in  entire  disregard  of  proportion,  could 
not  be  held  to  be  done  with  a  view  "altogether  to  delay, 
defeat  or  hinder"  the  opposing  creditors,  if  means  were 
left  to  make  any  considerable  payment  towards  them  ;  in 
fine,  unless  the  preference  was  made  by  an  assignment  of 
(he  whole,  or  substantially  the  whole,  of  the  debtor's 
estate.  The  intention  to  make  more  than  a  proportionate 
payment  to  the  preferred  creditors  being  manifest,  and  the 
circumstances  being  such  as  to  exclude  the  possibility  of 
intention  to  assign  the  whole  estate,  to  the  prejudice  of 
plaintiflEs,  the  question  was  decided  as  a  matter  of  law, 
rather  than  embarrass  the  plaintiflfs's  appeal,  by  a  seeming 
submission  of  fact  to  the  jury,  when  no  fact  was  disputed. 

It  was  left  to  the  jury  to  decide,  whether  there  was  any 
thing  connected  with  the  sheriff's  sales,  the  subsequent 
possession  by  defendant,  or  the  circumstances  of  the  case, 
to  create  the  presumption  of  such  understanding  between 
the  defendant  and  his  brother,  as  to  make  the  latter  a  mere 
trustee  for  the  former,  or  to  render  the  transfer  of  property 
void  for  fraud.  But  in  reference  to  the  case  of  Smith  & 
Henry,  1  Hill,  it  was  held  that  the  doctrine  of  possession 
remaining  in  the  vendor,  being  conclusive  evidence  of  fraud, 
where  part  of  the  consideration  for  the  sale  was  a  pre- 
existing debt  due  to  the  vendee,  did  tiot  apply  to  sheriflf's 
sales,  because,  from  the  nature  of  such  sales,  there  could  be 
no  preference  of  the  vendee  stipulated  by  the  vendor,  and 
no  bribe  of  the  vendor,  by  offer  of  continued  possession, 
presumed. 

That  there  was  nothing  in  the  arrest  of  an  insolvent, 
which  imposed  upon  him  the  necessity  of  idleness,  if  the 
property  contained  in  his  schedule  was  not  subjected  to 
risk ;  and  where  his  personal  expenditures  had  not  exceed- 
ed the  daily  allowance  permitted  by  the  statute.  The 
court  could  not  perceive  the  right  of  the  creditors  to  com-< 
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plain  that  his  family  had  been  supported  by  his  exertions, 
without  cost  to  the  fund  in  hand  at  the  arrest. 

The  jury  returned  a  verdict  for  the  defendant.  He  exe- 
cuted the  assignment  required,  and  an  order  was  signed  for 
his  discharge,  subject  to  the  notice  of  appeal  given  by  the 
plaintiffs,  on  the  annexed  grounds. 

The  plaintiffs  moved  the  Court  of  Appeals  for  a  new 
trial  in  this  case,  on  the  following  grounds,  viz : 

1.  Because  the  payment  to  EUy  Godbold  and  others, 
within  three  months  previous  to  the  arrest,  was,  on  the 
part  of  the  prisoner,  an  undue  preference  of  one  creditor, 
to  the  prejudice  of  others. 

2.  Because,  after  the  sales  on  2d  October,  1842,  the 
prisoner  was  aware  of  his  insolvency,  and  the  payment  of 
a  large  portion  of  his  remaining  assets,  was  an  undue  pre- 
ference. 

3.  Because  his  Honor  erred  in  charging  the  jury  that 
such  payments,  to  be  undue  and  illegal,  must  be  done  with 
the  view  wholly  to  delay,  hinder  and  defeat  the  other  cre- 
ditors, to  the  whole  amount  of  their  debts. 

4.  Because  his  Honor  erred  in  charging  the  jury,  that 
however  disproportionate  the  preference  of  one  creditor 
over  another  might  be,  yet  it  must  be  the  assignment  of  his 
whole  estate,  to  constitute  such  an  undue  preference  of 
one  creditor  over  another,  as  to  deprive  the  prisoner  of  his 
right  to  be  discharged. 

5.  Because  his  Honor  erred  in  charging,  that  as  in  this 
case  the  assignment  was  not  to  delay,  defeat  or  hinder  the 
other  creditors,  to  the  whole  amount  of  their  debts,  it  was 
not  an  undue  preference,  however  disproportionate  it 
might  be. 

6.  Because  his  Honor  should  have  submitted  to  the  jury, 
whether  the  preference  was  intentional. 

7.  Because  the  horses  and  carriage  ought  to  have  been 
included  in  the  schedule. 

8. .  Because  his  Honor  erred  in  charging  that  the  pre- 
sumption of  fraud,  from  the  continued  possession  by  the 
vendor,  did  not  apply  to  sheriff's  sales. 

9.  Because  the  prisoner,  after  his  arrest,  kept  a  house  of 
entertainment,  and  carried  on,  in  co-partnership  with  ano- 
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tber,  a  steam  saw  and  grist  mill,  and  during  that  time 
received  monies  which  did  not  appear  in  his  schedule;  and 
the  prisoner,  in  these  operations,  received  and  paid  out 
money  (which  he  bad  no  right  to  do)  and  gave  no  expla- 
nation or  statement  of  the  profits  and  loss  of  this  business. 

Dargan,  for  the  motion.  Cited  2  McCord,  266  ;  2  Hill  Rep. 
418  ;  Rice  Rep.  352;  2  Hill  Ch.  Rep.  448;  1  Hill,  134;  3  Mc- 
Cord,  438. 

Sims,  contra.     Cited  4  McCord,  81 ;    Rice  Eq.  300. 

Curia,  per  Wardlaw,  J.  This  court  has  not  entered 
fully  upon  the  consideration  of  the  instructions  given  to  the 
jury  upon  the  points  submitted  to  them,  and  refrains  from 
the  expression  of  any  opinion  as  to  them. 

The  plaintiffs  complain  that  the  question  of  undue  pre- 
ference was  decided  as  a  matter  of  law,  whereas  the  inten- 
turn  should  have  been  left  as  a  fact  to  the  jury;  and 
although  it  may  be,  that  the  facts  from  which  the  inten- 
tion is  to  be  collected  are  plain,  and  that  the  plaintiffs 
would  really  be  less  embarrassed  in  appealing  from  the 
decision  of  a  judge,  that  an  ascertained  state  of  facts  does 
not  constitute  undue  preference,  than  from  the  general  ver- 
dict of  a  jury,  by  which  all  facts  must  be  supposed  to  have 
been  found  that  are  necessary  to  sustain  it — yet,  as  the 
plaintiffs  complain,  and  as  the  Act  of  1788  requires  that 
the  suggestion  of  undue  preference  should  be  submitted  to 
a  jury,  this  court  is  reluctantly  constrained  to  send  the 
case  back  for  a  new  trial. 

It  may  be  considered  as  settled,  that  no  preference  is 
undue  which  is  not  fraudulent;  the  purpose  or  intention  id 
a  material  inquiry,  and  two  defendants  in  like  circumstan- 
ces, with  different  purposes,  may  meet  different  facts. 
The  intention  is  a  question  for  the  jury ;  there  is  no  fixed 
principle  or  rule  by  which  the  court,  as  to  it,  can  attain  a 
conclusion  for  any  statement  of  circumstances.  But  in 
reference  to  this  question,  the  jury  must  be  instructed  as 
to  the  nature  of  fraud,  and  the  proof  of  it,  and  as  to  the 
preference  which  the  law  permits  to  be  made,  where  a 
fraudulent  purpose  does  not  appear;  and  in  the  decision, 
the  jury  must  regard  their  obligation  to  obey  the  law,  and 
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feel  that  every  administration  of  law  is  both  tyranical  and 
unjust,  where,  in  different  cases,  the  same  premises  lead  to 
different  conclusions. 

The  motion  for  a  new  trial  is  granted. 

O'Neall,  Richardson,  Evans  and  Butler,  JJ.   con- 
curred. 


John  Garlington  ads,  John  T.  Coleman. 

1.  CDn  a  contract  of  sale  between  partners  in  a  factory,  the  interest  of  the 
partner  selling  was  by  agreement  estimated  at  ten  per  cent  upon  it  for  a  given 
time,  to  which  was  added  debts  then  due  by  the  purchaser  to  the  seller,  in- 
cluding interest  at  seven  per  cent,  thus  making  one  aggregate  sum  which 
was  divided  into  five  equal  instalments,  and  interest  at  ten  per  cent  calcula- 
ted on  each.  A  general  aggregate  was  thus  made  which  was  divided  into 
five  equal  parts,  and  five  single  bills  executed,  one  for  each  part,  payable  in 
five  successive  years.  The  calculation  in  the  hand  writing  of  the  partner  sel- 
ling, called  the  ten  per  cent  on  each  instalment,  interest  The  proposition 
of  purchase  was  to  take  the  co-partner's  interest  at  ten  per  cent,  on  his 
stock,  seven  per  cent  en  borrowed  money,  and  all  to  be  at  ten  (meaning  ten 
per  cent)  from  a  particular  date.  It  was  held  that  the  single  bills  were 
Usurious. 

2.  Held  further,  that  as  the  money  loaned  to  the  purchaser  by  the  seller 
before  the  contract  of  sale,  and  at  that  time  a  subsisting  debt,  was  included 
ito  the  contract)  and  ten  per  cent  allowed  on  it,  this  amounted  to  usury. 

Before  Butler,  J.  at  Laurens,  Fall  Term,  1843. 

This  was  an  action  of  debt  on  two  single  bills,  both 
bearing  date  13th  Oct.  1838,  each  for  the  sum  of  $1150  82, 
drawn  by  N.  V.  Van  Patton,  John  S.  James,  and  John 
Garlington,  the  defendant,,  the  latter  two  of  whom  were 
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the  sureties  of  the  said  Van  Patton,  and  payable  to  the 
plaintiff  on  the  1st  January,  1840  and  1841,  respectively. 
The  defence  was  usury:  and  the  defendant,  in  support  of 
his  plea,  relied  on  certain  calculations  in  the  hand-writing 
of  the  plaintiff,  which  were  made  on  various  notes  held 
by  the  plaintiff  on  Van  Patton,  and  $2000,  which  had 
been  employed  by  the  plaintiff  in  a  manufacturing  estab- 
lishment in  co-partnership  with  Van  Patton  for  about  5 
years  anterior  to  the  execution  of  the  single  bills.  The 
calculations  are  to  the  following  effect,  viz : 

1st  note,      <|25  31  1-4  due  1  Nov'r.  1834. 
2d      "        $880  62 1-2    "     1  August,  1835. 
3d      "        $223  25  "     5  Oct.  1835. 

$3129  18  3-4 

Interest  is  then  calculated  on  the  three  first  items  at  7 
per  cent,  until  1st.  January,  1839,  and  on  the  $2000  at  10 
per  cent,  as  stated  below. 

Ist  Factory  capital,  $2000  00 

Int.  on  same  from  1  Nov.  1833  to 
1  Jan.  1839,  at  10  per  cent.  1033  33 

3033  33 
Note  for  $25  31  1-4 

Int.  from  1  Aug.  1834  to  1  Jan'y 
in  1839,  at  7  per  cent.  7  82 

33  13  1-4 

Note  for  $880  62  1-2 

Int  from  5  Oct.  1835  to  1  Jan'y 

1839,  at  7  per  cent.  204  19 

1084  81  1-2 

Note  for  $223  25 

Int  from  5  Oct.  1835  to  1  Jan'y 
1839,  at  7  per  cent.  51  75 

—    275  00 


5)  $  4426  27  3-4 
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Each  instalment, 
Int.  on  6rst  instalment,  at  10  per 
cent,  for  one  year, 

$885  26 
177  04 

$885  26 
88  52 

Int.  on  2d  instalment 
for  2  years,  at  10  per  cent. 

$973  78 
1062  30 

3d  instalment, 

Int.  on  same,  10  per  cent,   for  3 
years, 

885  26 
265  56 

4tli  instalment,  $885  26 

Int.  at  10  per  cent,  for  4  years,  354  08 

5th  instalment,  $885  26 
Interest  on  same  for  5  years,  at 

10  per  cent.  442  60 


1150  82 
1239  34 

1327  86 


5)  5754  10 

Am't  of  each  Instalment,  $1150  82 

Van  Patton  and  his  sureties  aforesaid,  gave  five  single 
bills,  each  for  $1150  82,  ascertained  as  per  the  above  cal- 
culation. They  were  all  dated  13th  Oct.  1838,  and  paya- 
ble respectively  on  the  1st  January,  1841,  '2-';5-'4-'5,  to 
the  plaintiff.     The  two  first  are  the  subject  of  this  suit 

On  the  1st  of  January,  1839,  the  plaintiflf  sold  to  Van 
Patton  his  interest  in  the  Factory,  and  executed  a  deed 
purporting  to  be  for  and  in  consideration  of  $3000. — ^At 
the  time  of  sale  it  was  estimated  by  the  parties  that  the 
property  had  appreciated  10  per  cent,  and  the  sale  was, 
no  doubt,  effected  upon  that  estimate.  After  1839,  all  the 
money  to  be  paid  by  Van  Patton  in  different  instalments, 
was  calculated  at  the  rate  of  10  per  cent.  The  following 
letter  will  show  the  proposition  made  by  Van  Patton. 

Van  Patton's  Shoals,  Oct.  1st,  1838. 
Col.  J.  T.  Coleman: 

Dear  Sir — According  to  our  last  conversation  of  me  taking 
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your  interest  in  the  Yan  Pattons,  <&c.  at  10  per  cent  on  the  stock, 
and  7  per  cent,  on  borrowed  money,  and  all  to  be  at  10  from  the 
first  of  January,  1839 — the  first  paymeat  to  be  made  January 
1840 — so  OQ  in  five  equal  payments,  annually — 

Mr.  John  Garlington  and  John  S.  James,  have  tendered  their 
services  to  become  my  security  for  the  amount. 

If  the  above  security  is  sufficient,  write  me  by  the  bearer  of 
this. 

And  at  the  same  time  please  let  Henry  Young  or  your  agent 
arrange  the  matter  with  Garlington  and  James. 

P.  S.  My  brother  will  call  on  you  with  this.  Please  send  me 
an  answer  on  his  return. 

Yours  with  due  regard, 

N.  V.  VAN  PATTON. 

Go].  Coleman  acceded  to  these  propositions,  and  there- 
by effected  a  final  settlement  of  all  matters  connected  with 
the  factory.  After  the  purchase,  Van  Patton  said  to  sever- 
al witnesses  that  the  property  was  worth  $20,000.  With 
a  view  of  enhancing  its  reputation,  or  to  sell  it  bona  fde^ 
Van  Patton  advertised  the  establishment  for  sale,  and  at 
the  sale  he  employed  a  bidder,  Thos.  Parks,  to  go  as  high 
as  $15,000.  This  witness  was  sworn,  and  gave  tne  follow- 
ing statement :  He  said  he  bid  as  high  as  $10,000  in  compe- 
tition with  some  one  else  who  had  bid  near  that  amount 

He  thought  the  man  who  had  made  the  last  bid  was  a 
gentleman  by  the  name  of  James  Anderson,  a  man  of  sub- 
stance. He  heard  Van  Patton  say  he  had  given  $5,000 
for  the  mills  and  that  he  would  not  take  $10,000.  W. 
thoiigbt.it  was  the  intention  of  Van  Patton  to  effect  a  sale. 

Van  Patton  said  that  all  the  profits  of  the  place  had 
gone  into  improvements,  during  the  time  he  and  Coleman 
were  in  co-partnership. 

Thomas  M.  Young  was  sworn,  and  said  Van  Patton 
was  the  owner  pi  mills,  known  as  ^^  Fan  Patton  iSAoa/s," 
valued  at  $2,000,  when  Col.  Coleman  entered  into  co-part- 
nership, who  put  in  the  same  amount  as  bis  share  of 
capital :  Van  Patton  went  to  the  North  and  bought  ma- 
chinery, which  cost  more  that  the  $2,000  put  in  by  Cole- 
man, and  Van  Patton  borrowed  from  Coleman  money  to 
pay  his  part  of  the  debt,  and  gave  his  note — would  bor- 
31 
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row  trequently,  and  gave  his  note  in  the  same  way.  Pro- 
fits were  consumed  in  improving  place.  Thinks  place 
would  have  brought,  at  the  sale  referred  to,  at  least  $10,- 
000. 

The  case  was  submitted  to  the  jury,  under  the  following 
instructions  on  the  law.  1st.  Up  to  January,  1839,  bis 
Honor  said  to  the  jury  that  he  could  see  nothing  usurious 
in  the  transactfon  of  the  parties.  The  10  per  cent  calcu- 
lated on  the  2,000  was  only  a  mode  resorted  to  for  ascer- 
taining the  value  of  the  property  at  that  time,  and  it  ap- 
peared that  nothing  more  than  7  per  cent  had  been  calcu- 
lated at  that  time  on  the  money  actually  lent.  After  that 
time  10  per  cent  was  calculated  on  all  the  money  to  be 
subsequently  paid  in  different  instalments.  Looking  at 
this  state  of  things  alone,  which  appeared  from  the  memo- 
randum containing  the  calculation,  the  presiding  Judge 
said  he  should  not  have  hesitated  to  regard  it  as  present- 
ing a  case  of  usury,  to  be  decided  by  the  Court,  as  in  eve- 
ry case  where  the  instrument  contains  the  terms  of  the 
contract. 

It  was  contended,  however,  as  well  from  the  evidence 
as  the  mode  of  dealing  between  the  parties,  that  this  was 
a  mode  resorted  to  only  to  ascertain,  or  rather  to  estimate, 
the  prospective  value  of  the  property  as  the  instalments 
should  fall  due,  and  that  10  per  cent  was  not  exacted  in 
consideration  of  forbearance  of  money  lent,  <ftc.  This  pre- 
sented a  question  of  honafdes^  to  be  determined  by  the 
jury — ^and  as  a  question  of  intention  it  was  submitted  to 
them,  to  wit:  was  the  10  per  cent  calculated,  and  received, 
with  the  honafde  intent  to  effect  a  sale  of  the  property,  at 
the  price  to  be  made  up  by  the  aggregate  calculation,  or 
Was  it  the  price  of  forbearance  to  demand  and  enforce  the 
payment  of  money  then  due,  and  which  might  be  said  to 
be  advanced  by  Coleman  % 

The  jury  very  promptly  returned  a  verdict  for  the  plain- 
tiff, negativing  the  plea  of  usury. 

The  defendant  moved  the  Court  of  Appeals  for  a  new 
trial,  on  the  following  grounds. 

1.  Because  the  Court  should  have  charged  the  jury  that 
the  computation  of  10  per  cent  on  the  $2,000  for  5  yeara 
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and  2  months  anterior  to  the  date  of  the  contract  sued  up- 
on, tainted  the  consideration  of  the  single  bills  with  usury. 

2.  Because  the  jury  should  have  been  instructed  as 
matter  of  law,  if  the  view  in  the  above  ground  was  incor- 
rect, that  the  calculation  of  10  per  cent  on  the  $4,426 
27  1-2  cts.  for  five  years,  in  the  mode  in  which  it  was  done, 
rendered  the  single  bills  sued  on  usurious. 

3.  Because  the  verdict  of  the  jury  was  contrary  to  law 
and  evidence. 

SuUivan  ^  Campbell^  for  the  motion^ 

Mr.  Perry^  contra,  for  the  plaintiff.  This  was  a  fair  and  bona 
fide  sale,  and  do  ^^lending  or  oulancing;"  of  money.  The  law 
against  usury  is  for  the  protection  of  borrowers  and  not  purchas- 
ers. This  was  a  purchase  on  time ;  the  calculation  of  ten  per 
cerU,  was  only  a  mode  ascertaining  the  value  of  the  property 
purchased.  It  was  supposed  to  be  worth  the  amount  of  the 
notes,  or  would  be  when  the  notes  became  due* 

We  must  look  to  the  intention  of  the  parties.  This  was  a 
matter  for  the  jury,  and  they  have  decided  that  it  was  a  sale  and 
not  a  loan.  The  intention  of  the  parties  is  always  a  question  of 
fact  for  the  jury.  In  support  of  this  view  the  following  author- 
ities are  referred  to. 

Usury  is  the  ^Handing  or  advancing*^  money  or  other  com* 
modity  upon  unlawful  interest ;  6  Statutes,  409;  4  Statutes,  364  ; 
3  Statutes,  132^  104. 

The  difference  between  real  sales  and  shifts  to  raise  money^ 
2  Bay,  31  4:  30 ;  2  M'Cord,  176  ;  3  M'Cord,  370  ;  1  Bailey,  326, 
329 ;  2  Dess.  Eq.  338  ;  6  Cowen,  144  (&  149  ;  4  Hen.  (ft  Munf« 
490 ;  2  Edwards,  262 ;  2  Part  of  Levin's  Rep.  7 ;  3  Wilson,  390  ;  1 
Cowper,  112 ;  3  Term.  Rep.  631 ;  8  East,  304  ;  11  East,  612. 

To  constitute  usury  there  must  be  "a  corrupt  agreement^^^  8 
Cowen.  670;  1  Bailey,  329;  2  0owen,  712. 

"The  intent  with  which  the  act  is  done  is  an  important  in- 
gredient to  constitute  usury."  4  Peters  U»  S.  Rep.  206  ;  9  Peters, 
378. 

It  was  not  the  intention  of  the  Legislature  to  interfere  with 
individuals  in  their  ordinary  frarisactions  of  ^^buying  and  sell- 
ing f  9  Peters,  418. 

As  to  the  intention  of  the  parties,  it  is  a  proper  question  for 
the  jury  to  decide.     7  Johnsou,  197  ',oB.&  Aid«  964 ;  2  Starkie 
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on  Evidence,  860,  869;  4  Porter,  128;  15  Petersdorff's  Ab:  249, 
260.  The  jury  having  decided  it  in  fatvor  of  the  plaintiff,  this 
Court  will  not  interfere. 

As  to  remote  speculations  and  purchases  of  Estates  on  time 
not  being  usurious,  seethe  following  authorities.  1  Yes.  Jr.  627 ; 
Forest  Rep.  page  4 ;  Loffis  Rep.  696;  4  Bro.  C.  C.  28 ;  7  B.  and 
C.  453 ;  1  M.  and  R.  143 ;  Coop.  C.  C.  231 ;  3  M.  and  P.  130 ; 
6  Bing.  486;  1  Ves.  629,  634. 

The  plea  of  usury  should  not  be  favoured.  The  policy  of  the 
law  is  doubtful.  The  statute  was  intended  for  the  protection  of 
borrowers  in  needy  circumstances ;  purchasers  cannot  be  protect- 
ed, and  should  not  be.  The  law  never  contemplated  any  such 
thing,  and  should  not  be  extended  to  cases  not  strictly  within  the 
statute. 

In  this  case  the  property  had  to  be  sold.  It  was  worth  the 
price  given,  and  would  have  sold  for  it  at  public  sale.  The  of- 
fer to  purchase  came  from  Van  Patton.  The  money  loaned  was 
secured  by  the  mortgage  of  Van  Patton's  interest.  It  was  pro- 
perty considered  as  so  much  stock  vested  in  the  establishment. 
The  profits  and  borrowed  noney  had  all  been  expended  in  improve- 
ments. The  plaintiff  is  no  usurer  nor  speculator,  and  the  charac- 
ter of  the  parties  may  be  looked  to  in  order  to  determine  the  na- 
ture of  the  transaction. 

Ckariaj  per  O'Neall,  J.  The  first  ground  of  appeal  was 
not  pressed,  and  indeed  vras  virtually  abandonea  by  the 
abandonment  of  the  appeal  in  the  case  of  Coleman  vs. 
JameSj  in  which  the  same  point  was  ruled  against  the 
defendant,  on  these  same  single  bills.  But  it  is  still  per- 
haps best  to  say  that  the  whole  Court  agree  that  the  cal- 
culation of  10  per  cent,  on  the  plaintiff's  stock  in  the  facto- 
ry for  the  time  past,  was  to  be  regarded  as  the  means  of 
ascertaining  its  present  value,  the  whole  profits  having 
been  expended  in  improvements.  This  was,  therefore,  so 
far  a  sale,  and  neither  a  loan  or  forbearance.  The  case  of 
Beete  vs.  Bidgood^  14  Eng.  Com.  Law  Reports,  80,  decides 
this  point,  in  an  exactly  similar  case.  The  second  ground, 
however,  is  that  on  which  the  parties  have  contested  the 
case.  The  facts  necessary  to  be  stated  to  understand  it 
are  few,  and  may  thus  be  presented.  The  plaintiff's  inter- 
est in  the  factory  was  estimated,  including  the  capital  and 
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10  per  cent  upon  it,  for  five  years  and  two  months,  at 
$3033  33,  to  which  were  added  the  debts  then  due  by  the 
defendant  to  the  plaintiff,  including  interest  at  7  per  cent, 
$1,382  94,  making  an  aggregate  of  $4,426  27.  This  was 
divided  into  five  equal  instalments  of  $885  26,  and  "  inter- 
est" at  10  per  cent  calculated  on  each^  and  a  general  ag- 
gr^;ate  made  of  $5,754  10,  which  was  divided  into  five 
equal  parts,  and  five  single  bills  for  $1,150  82,  executed 
and  made  payable  in  five  successive  years. 

The  question  is,  are  these  single  bills  tainted  with  usu- 
ry ?  If  they  are  not,  I  confess  I  should  be  put  to  great 
difficulty  to  say  what  would  have  that  effect.  The  Acts 
of  1829,  6  Stat,  at  Large,  409,  and  1777,  4  Stat,  at  Large, 
363,  are  to  be  construed  together ;  the  former  was  intend- 
ed merely  to  repeal  the  penalty  in  the  Act  of  '77,  and  to 
substitute  another  in  its  stead.  The  former  Act  very  clear- 
ly defines  usury  to  be  the  taking  of  more  than  7  per  cent 
interest  for  the  forbearance  of  one  year. 

The  contract  before  us  plainly  takes  more  than  7  per 
cent  for  the  forbearance  of  one  year.  The  calculation  in 
the  hand  writing  of  the  plaintiff  calls  the  10  per  cent  on 
each  instalment,  "  interest.'^  For  example,  it  is  set  down 
"  interest  on  first  instalment,  at  10  per  cent  for  one  year." 
This  seems  to  be  plain  enough.  But  turn  to  Van  Patton's 
proposition  of  purchase,  which  was  accepted,  and  it  makes 
a  plain  matter  still  plainer.  It  states  that,  according  to  a 
conversation  previously  had,  he  would  take  the  plaintiflPs 
interest  in  the  factory  '^  at  10  per  cent  on  the  stock,  and  7 
per  cent  on  borrowed  money,  and  all  to  be  at  10  (meaning 
10  per  cent,)  from  first  January,  1839."  This  was  as  much 
as  to  say,  ascertain  the  amount  I  will  owe  you  for  your  in- 
terest in  the  factory,  at  10  per  cent  on  the  capital,  and  for 
borrowed  money,  including  legal  interest,  and  I  will  allow 
you,  for  five  successive  annual  forbearances,  10  per  cent 
on  the  whole.  This  is  usury,  almost  written  out  in  the 
words  of  the  statute.  But  there  is  still  another  view.  If 
the  contract  had  been  alone  for  the  sale  of  the  factory, 
there  might  have  been  some  reason  for  the  allegation,  that 
it  was  a  sale,  and  not  a  loan,  or  forbearance  of  a  debt  alrea- 
dy due.  Thirteen  hundred  and  eighty-two  dollars  94-100 
was  for  aioney  previously  loaned,  and  then  a  subsisting  debt 
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of  Van  Patton.  That  sum  was  included  in  the  contract,  and 
10  per  cent  allowed  on  it.  This  was  taking  more  than  7 
per  cent  for  the  forbearance  on  it. 

In  any  point  of  vi^w  the  usury  is  clearly  made  out,  and 
the  contract  is  therefore  bad  in  law,  for  the  usury  embraced 
in  it,  and  the  interest  which,  at  7  per  cent,  would  otherwise 
be  computed  from  the  time  each  single  bill  fell  due. 

The  motion  for  a  new  trial  is  granted. 

Evans,  Butler,  Wardlaw  and  Richardson,  JJ.  con- 
curred. 


John  Cunningham  ads.  The  State. 

Benjamin  C.  Yancey  ads.  The  State. 

1.  Under  the  Act  of  1812,  <<to  prevent  the  pernicious  practice  of  duel- 
ling," (5  Stat  at  Large,  671,)  there  are  enumerated  four  distinct  offences. 
1st.  To  fight  a  duel.  2d.  To  send,  give  or  accept  a  challenge.  3d.  To 
cause  a  challenge  to  be  sent^  given  or  accepted ;  and  4th.  To  bear  such 
challenge  as  a  second,  or  to  be  in  any  way  concerned  in  any  duel  fought  or 
to  be  fought. 

2.  As  to  the  words  relating  to  the  second  offence  under  the  Act,  viz:  ^'  if 
any  person,  resident  in  or  being  a  citizen  of  this  State,'*  "  shall  send,  give 
or  accept  a  challenge  to  fight  a  duel  within  this  State,"  it  was  heldy  that  the 
words,  "  within  this  State,"  are  not  Confined  to  the  duel  to  be  fought,  but 
apply  to  the  sending,  giving  or  accepting  the  challenge. 

3.  When  the  intent  of  an  Act  is  plain,  to  effect  it,  words,  and  even  parts 
of  sentences,  may  be  transposed. 

4.  According  to  this  rule,  held^  that  the  proper  reading  of  the  clause 
would  be,  "if  any  person,  resident  in,  or  being  a  citizen  of  this  State,  shall, 
within  this  State,  send,  or  give,  or  accept  a  challenge  to  fight  a  duel."  Also, 
that  this  construction  is  aided  by  the  third  provision,  which  declares,  "if 
any  person  or  persons,  resident  in  or  being  a  citizen  of  this  State,"  «  shall 
cause  any  such  challenge  to  be  sent,  given  or  accepted  within  this  State,  or 
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within  the  limits  of  the  United  States,"  &c.  The  words,  ''any  such  chal- 
lenge," mean  a  challenge  to  fight  a  duel  * 

5.  Where  one  was  indicted  and  convicted  under  the  Act  of  1812,  for  ^ 
bearing  or  carrying  a  challenge  to  fight  a  duel,  and  moved  to  arrest  the  I 
judgment,  on  the  ground  that  it  was  not  alleged  in  the  indictment  against 

him,  that  the  challenger  was  a  citizen  or  resident  of  this  StiUe^  at  the  time 
of  the  aUeged  challenge,  it  was  held^  that  the  words,  ^  any  person  resident 
in  or  being  a  citizen  of  this  State,"  do  not  apply  both  to  the  bearer  of  the 
challenge  and  the  challenger ,  so  that,  in  describing  the  ofience  of  the  for- 
mer, it  is  necessary  that  the  latter  should  be  described  as  "  resident  in  or 
being  a  citizen  of  this  State." 

6.  These  words  are  not  a  part  of  the  statutory  definition  of  the  ofience, 
and  need  not  be  set  out  in  the  indictment  at  all  They  are  merely  descrip- 
tive of  the  person  amenable. 

7.  It  is  sufficient  to  describe  the  parties,  without  the  addition  of  these 
words. 

8.  In  the  indictment  against  the  bearer  of  the  challenge,  the  objection  of 
non-residence  in  this  State,  or  want  of  citizenship  of  his  principal,  could  not 
avail  after  conviction  \  for  if  these  had  appeared  in  proof,  it  would  have 
made  the  question  in  fact,  whether  he  could  be  convicted  of  bearing  the 
challenge  of  one  not  amenable  to  our  jurisdiction. 

9.  But  after  the  conviction,  the  inquiry  would  be,  is  the  bearing,  within 
this  State,  of  a  challenge  to  fight  a  duel,  by  one  who,  by  his  plea  of  not 
guilty,  has  admitted  the  jurisdiction  and  ofience,  punishable  by  our  Act? 

10.  But  if  the  words,  "  resident  in  or  being  a  citizen  of  this  State,"  are  at 
all  to  be  noticed  in  framing  an  indictment,  it  could  only  be  necessary  to  use 
them  as  applying  to  the  person  charged  with  the  commission  of  the  ofience 
presented  by  the  indictment 

Before  Butler,  J.  Abbeville,  Fall  Term,  1843. 

These  were  iDdictments  under  the  Act  of  1812,  to  pre- 
vent the  practice  of  duelling.  Both  defendants  were  cod- 
victed;  the  first,  as  stated,  of  sending,  and  the  other  of  bear- 
ing, a  challenge  to  fight  a  duel. 

The  defendant  Cunningham  moved  the  Court  of  Ap- 
peals in  arrest  of  judgment  in  this  case,  on  the  following 
ground: 

Because  it  is  not  set  forth  in  the  indictment,  that  the 
challenge  sent  was  to  fight  a  duel  within  the  State,  and  does 
not,  therefore,  conform  to  the  Statute,  under  which  the  de- 
fendant was  indicted. 
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The  ground  of  appeal  in  this  case  resolves  itself  into  a 
motion  to  arrest  the  judgment,  and  depends  on  the  sufficien- 
cy of  the  indictment,  and  the  construction  of  the  Act  un- 
der which  it  was  framed.  In  his  instructions  to  the  jury 
before  which  the  question  was  argued,  his  Honor  overruled 
the  same  ground  that  is  made  in  the  above  notice  of  appeal. 

An  Abstract  of  the  IruUctmefa, 

The  indictment  charges  that  the  defendant  "  did  write, 

send  and  deliver,  a  certain  letter  containing  a  challenge  to 

fight  a  duel" — copying  the  letter. 

"  Did  send  a  challenge  to  fight  a  duel" — 

"  Did  cause  a  challenge  to  fight  a  duel  to  be  given" — 

'^  Did  compose  and  write  a  certain  letter  containing  a 

challenge  to  tight  a  duel" — copying  the  letter,  which  was 

dated  "  Abbeville  C.H." 

"  Did  unlawfully  give  and  send,  and  cause  and  procured 

to  be  given  and  sent." 

Indictment  against  Yancey. 

At  a  Court  of  Sessions,  begun  to  be  bolden  in  and  for 
the  district  of  Abbeville,  in  the  State  of  South  Carolina,  at 
Abbeville  Court  House,  in  the  district  and  State  aforesaid, 
on  the  third  Monday  in  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-three. 

The  jurors  of  and  for  the  district  of  Abbeville,  aforesaid, 
in  the  State  of  South  Carolina,  aforesaid,  that  is  to  say, 

,  on  their  oaths  present,  that  Benjamin  C.  Yancey, 

late  of  the  district  aforesaid,  being  resident  in  and  a  citi- 
zen of  the  State  of  South  Carolina,  aforesaid,  intending  to 
procure  great  bodily  harm  and  mischief  to  be  done  to  one 
Thomas  C.  Perrin,  of  the  district  and  State  aforesaid,  and 
to  incite  and  provoke  him,  the  said  Thomas  C.  Perrin,  un- 
lawfully to  fight  a  duel,  with  and  against  one  John  Cunning- 
liam,  of  the  same  district  and  State  afoi-esaid,  on  the  fifteenth 
day  of  July,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-three,  with  force  and  arms,  at  Abbeville 
Court  House,  in  the  district  and  State  aforesaid,  did  unlaw- 
fully and  wickedly  carry,  convey  and  deliver,  and  cause  to 
be  carried,  conveyed  and  delivered,  a  certain  written  chal- 
lenge, of  and  from  the  said  John  Cunningham,  to  the  said 
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Thomas  C.  Perrin,  to  fight  a  duel  with  and  against  him, 
the  said  John  Cunningham,  which  said  written  challenge 
is  as  follows,  that  is  to  say  : 

"Abbeville,  C.  H.,  July  15,  1843. 
11  o'clock,  A.  M. 

Sir — Your  note  of  this  morning  has  been  received,  and 
does  not  give  the  negative  to  the  question  addressed  you, 
in  my  note  of  11th  inst.  I  therefore  demand  of  you  that 
satisfaction  which  is  due  to  a  gentleman.  My  friend  Mr. 
Yancey,  who  will  hand  you  this  note,  is  authorized  to  make 
the  necessary  arrangements,  very  respectfully,  John  Cun- 
ningham," to  the  great  damage  of  the  said  Thomas  C.  Per- 
rin,  against  the  form  of  the  Act  of  the  General  Assembly, 
in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  same  State  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  the  said  Benjamin  C.  Yancey,  intend- 
ing to  procure  great  bodily  harm  and  mischief  to  be  done- 
to  one  Thomas  C.  Perrin,  and  to  provoke  and  incite  the 
said  Thomas  C.  Perrin  unlawfully  to  fight  a  duel,  with 
and  against  one  John  Cunningham,  the  said  Benjamin  C. 
Yancey  then  being  resident  in  and  a  citizen  of  the  State 
of  South  Carolina  aforesaid,  on  the  said  fifteenth  day  of 
July,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-three,  with  force  and  arms,  at  Abbeville  Court 
House  aforesaid,  in  the  district  of  Abbeville  and  State  of 
South  Carolina  aforesaid,  did  unlawfully  carry  and  convey, 
to  the  said  Thomas  C.  Perrin,  a  challenge  to  fight  a  duel 
with  and  against  the  said  John  Cunningham,  to  the  great 
damage  of  the  said  Thomas  C.  Perrin,  to  the  evil  example 
of  all  others,  against  the  form  of  the  Act  of  the  General 
Assembly  of  said  State,  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  same  State  of 
South  Carolina  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  the  said  Benjamin  C.  Yancey,  being 
resident  in  the  State  of  South  Carolina  aforesaid,  intend- 
ing to  procure  great  bodily  harm  and  mischief  to  be  done 
to  one  Thomas  C.  Perrin,  and  to  provoke  and  incite  the 
said  Thomas  C.  Perrin  unlawfully  to  fight  a  duel  with  and 
against  one  John  Cunningham,  on  the  said  fifteenth  day  of 
32 
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July,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-three,  with  force  and  arms,  at  Abbeville  Court 
House  aforesaid,  in  the  district  of  Abbeville,  and  State  of 
South  Carolina  aforesaid,  was  directly  concerned,  unlaw- 
fully, in  carrying  to  the  said  Thomas  C.  Perrin  a  challenge 
to  fight  a  duel  with  and  against  the  said  John  Cunningham, 
which  said  challenge  was  in  writing,  in  the  form  of  a  let- 
ter addressed  to  Mr.  Thomas  C.  Perrin,  as  follows,  that  is 
to  say:  "  Abbeville  C.  H.,  July  15,  1843,  11  o'clock,  A.M. 
Sir — Your  note  of  this  morning  has  been  received,  and  does 
not  give  the  negative  to  the  question  addressed  you  in  my 
note  of  the  11th  inst.  I  therefore  demand  of  you  that  sa- 
tisfaction which  is  due  to  a  gentleman.  My  friend,  Mr. 
Yancey,  who  will  hand  you  this  note,  is  authorized  to 
make  the  necessary  arrangements,  very  respectfully,  John 
Cunningham,"  to  the  great  damage  of  the  said  Thomas  C. 
Perrin,  to  the  evil  example  of  others,  against  the  form  of 
the  Act  of  the  General  Assembly  of  the  State  of  South 
Carolina  aforesaid,  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  said  State  aforesaid. 

J.  N.  Whitner,  Solicitor. 

The  defendant  Yancey  moved  the  Court  of  Appeals  to 
arrest  the  judgment,  upon  the  following  grounds : 

1.  Because  it  is  not  averred  in  the  indictment  that  John 
Cunningham,  the  alleged  challenger,  was  a  citizen  or  resi- 
dent of  this  State  at  the  time  of  the  alleged  challenge. 

2.  Because  it  is  not  averred  in  the  indictment  tnat  the 
alleged  challenge  was  a  challenge  to  fight  a  duel  within  this 
State. 

3.  Because  the  note  from  Mr.  Cunningham  to  Mr.  Perrin, 
alleged  in  the  indictment  to  be  a  challenge,  is  not  a  chal- 
lenge, according  to  the  ordinary  import  and  meaning  of  the 
words  in  which  it  is  expressed  ;  and  because  it  is  not  aver- 
red in  the  indictment  tnat  those  words  were  there  used 
and  employed  in  any  other  sense. 

The  presiding  Judge  did  not  consider  the  two  first  grounds 
well  founded,  and  overruled  them  in  his  instructions  to  the 
jury.  The  3d  ground  makes  a  question  of  fact,  which 
was  left  to  the  jury,  with  an  opinion  from  the  court,  that 


GoLUlOBIAy  DfiCfiMBER)   1843.  251 

the  character  of  the  paper  was  pretty  well  determined  hy 
the  manner  in  which  it  was  regarded  by  the  party  to  whom 
it  was  directed. 
The  jury  found  the  defendant  guilty. 

Carroll,  for  the  motion,  cited  and  commented  on  the  Act  of 
1812,  (5  Stat.  671.)  Cited,  further,  2  Hawkins's  P.  C.  270-1 ;  I 
Chitty  C.  Law,  209 ;  1  Tread.  Con.  Rep.  107;  2  M'Cord,  284. 

Perry,  for  the  motion  in  arrest  of  judgment.  The  Legislature 
has  no  right  to  impose  a  penalty  for  fighting  a  duel  in  another 
State.  Every  government  must  punish,  according  to  its  own 
laws,  for  offences  committed  within  its  own  territory.  The  citi- 
zens of  a  State  may  be  punished  for  departing  the  State  with 
the  intent  to  fight.  But  they  are  not  answerahle  to  their  own 
State  for  an  offence  committed  abroad.  If  they  were,  they  might 
be  punished  twice  for  the  same  offence.  Such  a  rule  would  be 
contrary  to  all  notions  of  right  and  reason.  It  would  be  want- 
ing in  courtesy  to  foreign  powers,  and  contrary  to  international 
law. 

The  Legislature  never  contemplated  any  such  thing.  They 
have  expressly  used  the  words  ''  to  fight  a  duel  within  this 
State J^  The  Act  will  bear  no  other  construction.  But  if  it  did 
admit  of  two  constructions,  the  court  is  bound  to  construe  it 
strictly  and  rigidly.  It  is  a  highly  penal  act,  subjecting  the  of- 
fender to  twelve  months  imprisonment,  and  a  fine  of  two  thou- 
sand dollars.  It  also  deprives  him  of  the  right  of  pursuing  a 
profession  to  which  he  may  belong. 

As  to  penal  statutes  being  construed  strictly,  see  1  Black.  Com. 
88 ;  7  Bacon  Ah.  462 ;  Baldwin's  C.  C.  R.  316 ;  2  Cowen,  419 ; 
6  Cowen,  567. 

The  indictment  should  have  alleged  it  .was  a  challenge  to  fight 
a  duel  within  this  State,  according  to  the  words  of  the  statute. 
Indictments  on  statutes  must  pursue  the  statute  strictly.  If  they 
do  not,  a  motion  in  arrest  of  judgment  will  prevail.  See  the 
following  authorities :  1  Chitty's  Grim.  Law,  281,  282  and  283 ; 
Staie  vs.  Petty,  State  Reports,  69 ;  Slate  vs.  Foster,  3  M'Cord, 
444  ;  Staie  vs.  Raines,  3  M'Cord,  533 ;  State  vs.  OBanon,  1 
Baile7,  144  ;  State  vs.  Cheetwood,  2  Hill,  469  ;  State  vs.  Evans^ 
3  Hill,  190 ;  State  vs.  he  Creus,  1  M'MuUan,  488 ;  State  vs. 
CUmenU^  1  Spears,  48. 
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Statutes  against  common  right  and  common  reason  are  void. 
Haw  vs.  McClaws,  1  Bay,  93  ;  Bowman  vs.  Middletan,  1  Bay, 
252.  This  statute  against  duelling  would  have  been  such,  had  it 
contemplated  the  punishment  for  duels  fought  out  of  the  State. 
As  it  is,  it  was  in  opposition  to  public  opinion,  and  must  always 
prove  ineffectual.  The  evil  complained  of  cannot  be  suppressed 
by  human  laws,  until  the  nature  of  man  is  changed.  The  only 
thing  which  can  suppress  it,  is  the  mild  and  forgiving  religion  of 
our  Lord  and  Saviour.  He  who  disregards  the  laws  of  God,  and 
is  willing  to  give  up  life  itself,  will  hardly  be  restrained  by  the 
fear  of  human  punishment. 

Whitner,  Solicitor,  contra.  The  construction  contended  for 
would  make  the  statute  a  nullity. 

The  statute,  though  to  be  construed  strictly,  is  yet  to  be  con- 
strued so  as  not  to  defeat  it. 

The  words,  "  within  the  State,"  qualify  the  two  members  of 
the  sentence.     ^'  Such,"  designates  the  kind  of  challenge  meant. 

<'  Any  person  resident  in  or  being  a  citizen  of  the  State,"  is 
not  a  part  of  the  definition,  but  only  a  designation  of  the  persons 
amenable  to  the  jurisdiction  ;  ^'of  the  same  district  and  State  afore- 
said," is  a  description  of  the  person,  but  yet  may  satisfy  the  Act. 
Whether  the  paper  was  a  challenge,  was  a  question  for  the  jury. 

Curia,  per  O'Neall,  J.  These  cases  arise  under  the 
Act  of  1812,  and  depend  upon  its  construction.  They 
make  one  ground  common  to  both,  which  is  that  "the 
challenge,  to  be  punishable,  must  be  to  fight  a  duel  within 
this  State."  5th  Stat,  at  Large,  671.  This  ground  will  be 
first  considered  and  disposed  of,  as  its  decision  will  decide 
Cunningham's  case. 

The  Act  of  1812  was  not  very  artificially  drawn.  It 
was  the  first  attempt  made  in  the  Legislature  of  South 
Carolina  to  arrest  the  practice  of  duelling.  It  of  course  en- 
countered many  covert  prejudices,  and  the  pens  most  skill- 
ful in  the  preparation  of  Acts  of  the  Legislature  were  with- 
held from  the  noble  and  philanthropic  service  which  was 
then  tendered  to  them.  The  work  was  left  to  be  perfect- 
ed by  a  physician  unskilled  in  the  law,  but  bis  heart  bled 
for  suffering  humanity,  and  with  that  singleness  of  heart 
aud  purity  of  purpose,  which  never  fails  to  do  good,  Dr, 
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Philip  Moser  originated,  sustained  and  carried  through  the 
Act  of  1812. 

An  Act  thus  originating,  may  well  be  supposed  to  be  de- 
ficient in  technical  precision  ;  but  it  is  our  business  to  see 
that  it  is  so  construed,  ^^ut  res  magis  valeat  quam  pereatP 

The  Act  is  entitled,  according  to  its  intent,  'Ho  suppress 
the  pernicious  practice  of  duelling,''  and  although  it  is  high- 
ly penal  in  its  provisions,  and  is  therefore  to  be  construed 
strictly,  yet  by  a  strict  construction,  i  do  not  understand 
that  we  are  to  hunt  for  some  recondite  meaning  of  its 
words  or  provisions,  which  in  nine  cases  out  of  ten  will 
make  it  a  perfectly  dead  letter.  Instead  of  that,  it  is  to  be 
construed  fairly,  so  as  to  promote  the  intent  of  the  Legis- 
lature, and  yet  not  subject  any  one  to  punishment  by  a 
strained  construction.  According  to  this  rule,  duelling  is 
to  be  suppressed,  if  the  Legislature  has  used  such  words, 
and  made  such  provisions,  as  can  fairly  have  that  meaning 
and  effect. 

The  Act  makes  four  distinct  offences :  1st;  To  fight  a 
duel.  2d.  To  send,  give  or  accept  a  challenge.  3d.  To 
cause  a  challenge  to  be  sent,  given  or  accepted ;  and,  4th. 
to  bear  such  challenge  as  a  second,  or  to  be  in  any  way 
concerned  in  any  duel  fought  or  to  be  fought. 

The  first  provision  is,  ^'if  any  person  resident  in  or  being 
a  citizen  of  this  State,  shall  fight  a  duel."  This  describes 
the  offence  prohibited ;  it  is,  ''to  fight  a  duel;"  but  to  be 
punishable  by  our  law,  it  must,  according  to  the  course  of 
the  common  law,  be  a  duel  fought  within  the  State.  The 
words  of  the  enactment  are  broad  enough  to  make  a  duel 
fought  any  where,  by  a  citizen  and  resident  of  this  State, 
punishable,  and  perhaps  the  generality  of  this  provision  was 
intended  to  be  met  by  the  disfranchisement  with  which 
offenders  were  proposed  to  be  visited.  For  the  present, 
however,  it  is  unnecessary  to  look  further  ;.t  that  provision, 
it  will,  hereafter,  in  some  of  its  incidents,  be  considered 
more  particularly. 

The  second  offence  under  the  Act  is  thus  described,  "if 
any  person  resident  in  or  being  a  citizen  of  this  State, 
shall  send,  give  or  accept  a  challenge  to  fight  a  duel  within 
this  State."  It  is  contended  that  the  words  "within  this 
State"  apply  to  the  duel  to  be  fought,  and  not  to  the  send- 
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ing,  giving  or  accepting  the  challenge.  But  this,  I  think,  is 
plainly  a  false  reading  of  the  Act.  When  the  intent  is  plain, 
to  effect  it  we  are  at  liberty  to  transpose  words  and  even 
parts  of  sentences.  Here  it  is  only  necessary  to  place 
''within  the  State,"  in  the  beginning  instead  of  at  the  end 
of  the  clause,  and  the  whole  difficulty  is  obviated.  The 
clause  should  read,  "if  any  person  resident  in  or  being  a  citi- 
zen of  this  State,  shall,  within  this  State,  send  or  give  or 
accept  a  challenge  to  fight  a  duel."  This  construction  sus- 
tains the  purposes  of  the  Act,  is  not  at  war  with  the  gram- 
matical construction,  and  is  the  precise  popular  meaning 
of  such  a  sentence  as  this  clause  in  the  Act  of  1812.  It  is, 
therefore,  legitimate  and  consistent  with  legal  rule,  that  it 
should  be  read  as  I  have  suggested. 

In  addition  to  this,  it  may  be  remarked  that  such  »  ''^^ 
struction  is  aided  by  the  third  provision,  which  de 
any  person  resident  in  or  being  a  citizen  of  this  Sta 
cause  any  such  challenge  to  be  sent,  given,  or  at 
within  this  State,  or  within  the  limits  of  the  United 
he  shall  incur  the  penalties  of  the  Act.    Any  sue 
lenge,  means  plainly  a  challenge  to  fight  a  duel, 
this  as  the  clear  meaning  of  the  words  used,  it  follow 
in  terms  the  Legislature  have  declared  the  causii 
challenge  to  fight  a  duel,  to  be  given,  sent  or  ac 
within  this  State,  to  be  an  offence  punishable  by  t 
This  being  so,  it  would  seem  to  follow,  that  two  c 
differing  in  only  a  slight  shade  in  the  manner  of  pe 
tion,  would  not  be  distinguished  by  any  thing  else 
definition. 

The  next  ground  to  be  considered  is  the  first  in  Yi 
case.    It  raises  the  question,  do  the  words  ''any  ] 
resident  in  or  being  a  citizen  of  this  State,"  apply  both 
bearer  of  the  challenge,  and  the  challenger,  so  that 
scribing  the  offence  of  the  foritaer,  the  latter  should 
scribed  as  "resident  in  or  being  a  citizen  of  this  State 

The  first  answer  to  this  question,  and  that  which  is 
satisfactorv  to  my  mind,  is  that  the  words  quoted  ai 
a  part  of  the  statutory  definition  of  the  offence,  and  uceu 
not  be  set  out  in  the  indictment  at  all.   For  they  are  mere- 
ly descriptive  of  the  person  who  shall  be  amenable  to  our 
courts  for  violating  tnis  Act.    The  act  to  be  done,  fighting 
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a  duel,  sending  or  bearing  a  challenge,  is  the  offence  point- 
ed out.     As  well  might  it  be  said  that  the  words  ^^anyfree 
lohUe  persan,^^  being  a  distiller,  vendor,  &c.  were  parts  of  the 
definition  of  the  offence  created  by  the  Act  of  '34 ;  yet  it 
was  held-in  the  case  of  the  State  vs.  Schroder,  3d  Hill,  64, 
that  it  was  wholly  unnecessary  to  set  out  that  such  distiller, 
vendor,  <ftc.  was  a  "free  white  person."    It  was  said  in 
that  case  upon  the  point  under  consideration,  ''the  words 
objected  to,  do  not  enter  into  the  statutory  definition  of  the 
offence,  they  are  merely  descriptive  of  the  person  by  whom 
the  offence  may  be  committed,  and  unless  there  is  some 
uncertainty  whether  the  defendant  be  liable  to  receive 
judgment  on  conviction,  there  can  be  no  necessity  to  use 
them."  According  to  this  rule,  and  my  previous  reasoning, 
'^ere  is  no  necessity  to  charge  in  the  indictment,  that  B.  C. 
being  resident  in  and  a  citizen  of  the  State  of  South 
irolina,  did  bear  a  challenge  to  fight  a  duel,  from  J.  C.  a 
"     sident  in  and  being  a  citizen  of  the  State  of  South  Caro- 
.     la.     It  is  sufficient  to  describe  the  parties  without  such 
idition.     But  according  to  the  authority  cited,  there  is  a 
i    St  which  at  once  removes  all  difficulty.    After  conviction, 
'     there  any  uncertainty  whether  the  defendant  be  liable  to 
•ceive  judgment?  Here,  as  well  as  in  that  case,  there  is  no 
;    icertainty  upon  conviction,  that  the  defendant  is  liable  to 
:    idgment.     For  if  the  non-residence  in  this  State,  or  want 
i    *  citizenship,  of  his  principal,  had  appeared  in  proof,  it 
t    ould  have  made  the  question,  in  fact,  whether  he  could 
^    ;  convicted  of  bearing  the  challenge  of  one  not  amenable 
\     our  jurisdiction ;  but  after  conviction,  the  simple  inquiry 
^    ,  is  the  bearing  within  this  State  of  a  challenge  to  fight  a 
:  uel,  by  one  who,  by  his  plea  of  not  guilty,  has  admitted  the 
'  irisdiction  and  offence,  punishable  by  our  Act?  The  bear- 
:  ig  within  jthis  State,  of  a  challenge  to  fight  a  duel,  no  matter 
<  V  whom  sent,  is  an  offence.    For  the  Act  not  only  de- 
;  ares  the  seconds  of  a  resident  in  or  citizen  of  this  State, 
^  ho  sends  a  challenge,  to  be  liable  to  punishment,  "but  all 
id  every  other  person  or  persons  directly  or  indirectly 
concerned  in  fighting  any  duel,  or  sending,  giving,  accept- 
ing or  carrying  any  such  challenge." 

But  if  the  words  "resident  in  or  being  a  citizen  of  this 
State,"  are  at  all  to  be  noticed  in  iraming  an  indictment,  it 
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of  Van  Patton.  That  sum  was  included  in  the  contract,  and 
10  per  cent  allowed  on  it.  This  was  taking  more  than  7 
per  cent  for  the  forbearance  on  it. 

In  any  point  of  vi^w  the  usury  is  clearly  made  out,  and 
the  contract  is  therefore  bad  in  law,  for  the  usury  embraced 
in  it,  and  the  interest  which,  at  7  per  cent,  would  otherwise 
be  computed  from  the  time  each  single  bill  fell  due« 

The  motion  for  a  new  trial  is  granted. 

Evans,  Butler,  Wardlaw  and  Richardson,  JJ.  con- 
curred. 


John  Canmngham  ads.  The  State. 

Benjamin  C.  Yancey  ads.  The  State. 

1.  Under  the  Act  of  1812,  <'to  prevent  the  pernicious  practice  of  dae/- 
ling,"  (5  Stat  at  Large,  671,)  there  are  enumerated  four  distinct  offences. 
1st.  To  fight  a  duel.  3d.  To  send,  give  or  accept  a  challenge.  3d.  To 
cause  a  challenge  to  be  sent,  given  or  accepted ;  and  4th.  To  bear  such 
challenge  as  a  second,  or  to  be  in  any  way  concerned  in  any  duel  fought  or 
to  be  fought. 

2.  As  to  the  words  relating  to  the  second  offence  under  the  Act,  viz:  ^'  if 
any  person,  resident  in  or  being  a  citizen  of  this  State,"  ''  shall  send,  give 
or  accept  a  challenge  to  fight  a  duel  within  this  State,"  it  was  held^  that  the 
words,  '<  witliin  this  State,"  are  not  confined  to  the  duel  to  be  fought,  but 
apply  to  the  sending,  giving  or  accepting  the  challenge. 

3.  When  the  intent  of  an  Act  is  plain,  to  effect  it,  words,  and  even  parts 
of  sentences,  may  be  transposed. 

4.  According  to  this  rule,  held^  that  the  proper  reading  of  the  clause 
would  be,  ^<if  any  person,  resident  in,  or  being  a  citizen  of  this  State,  shall, 
within  this  State,  send,  or  give,  or  accept  a  challenge  to  fight  a  dueL"  Also, 
that  this  construction  is  aided  by  the  third  provision,  which  declares,  <'if 
any  person  or  persons,  resident  in  or  being  a  citizen  of  this  State,"  ^  shall 
cause  any  such  challenge  to  be  sent,  given  or  accepted  within  this  State,  or 
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mthin  the  limits  of  the  United  States,"  &c.     The  words,  <<any  such  chal- 
lenge," mean  a  challenge  to  fight  a  duel 

5.  Where  one  was  indicted  and  convicted  under  the  Act  of  1812,  for ' 
bearing  or  carrying  a  challenge  to  fight  a  duel,  and  moved  to  arrest  the 
judgment,  on  the  ground  that  it  was  not  alleged  in  the  indictment  against 
him,  that  the  challenger  was  a  citizen  or  resident  of  this  State^  at  the  time 
of  the  alleged  challenge,  it  was  held,  that  the  words,  ^  any  person  resident 
in  or  being  a  citizen  of  this  State,"  do  not  apply  both  to  the  bearer  of  the 
challenge  and  the  challenger ,  so  that,  in  describing  the  offence  of  the  for- 
mer, it  is  necessary  that  the  latter  should  be  described  as  ^  resident  in  or 
being  a  citizen  of  this  Stata" 

6.  These  words  are  not  a  part  of  the  statutory  definition  of  the  ofience, 
and  need  not  be  set  out  in  the  indictment  at  all.  They  are  merely  descrip- 
tiye  of  the  person  amenable. 

7.  It  is  sufficient  to  describe  the  parties,  without  the  addition  of  these 
words. 

8.  In  the  indictment  against  the  bearer  of  the  challenge,  the  objection  of 
non-residence  in  this  State,  or  want  of  citizenship  of  his  principal,  could  not 
avail  after  conviction ;  for  if  these  had  appeared  in  proof,  it  would  have 
made  the  question  in  fact,  whether  he  could  be  convicted  of  bearing  the 
challenge  of  one  not  amenable  to  our  jurisdiction. 

9.  But  after  the  conviction,  the  inquiry  would  be,  is  the  bearing,  within 
this  State,  of  a  challenge  to  fight  a  duel,  by  one  who,  by  his  plea  of  not 
guilty,  has  admitted  the  jurisdiction  and  ofience,  punishable  by  our  Act? 

10.  But  if  the  words,  <<  resident  in  or  being  a  citizen  of  this  State,"  are  at 
all  to  be  noticed  in  framing  an  indictment,  it  could  only  be  necessary  to  use 
them  as  applying  to  the  person  charged  with  the  commission  of  the  ofience 
presented  by  the  indictment 

Before  Butler,  J.  Abbeville,  Fall  Term,  1843. 

These  were  iDdictments  under  the  Act  of  1812,  to  pre- 
vent the  practice  of  duelling.  Both  defendants  were  con- 
victed ;  the  first,  as  stated,  of  sending,  and  the  other  of  bear- 
ing, a  challenge  to  fight  a  duel. 

The  defendant  Cunningham  moved  the  Court  of  Ap- 
peals in  arrest  of  judgment  in  this  case,  on  the  following 
ground: 

Because  it  is  not  set  forth  in  the  indictment,  that  the 
challenge  sent  was  to  fight  a  duel  withinthe  State,  and  does 
not,  therefore,  conform  to  the  Statute,  under  which  the  de- 
fendant was  indicted. 
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ployment,  with  a  full  knowledge  of  these  acts,  and  that 
such  acts  could  not  now  justify  a  refusal  to  pay  the  con- 
tract price,  or  if  no  price  stipulated,  the  true  value  of  the 
services  enjoyed ;  but  that  actual  loss  occasioned,  was  upon 
a  different  footing  from  offence  given  by  conduct  unbecom- 
ing an  overseer,  and  was  not  pardoned  by  his  being  con- 
tinued in  service ;  that  as  to  the  loss  of  time,  late  sleeping, 
and  ill  treatment  of  the  negroes,  taking  each  complaint  se- 
parately, the  jury  should  inquire  whether  these  matters 
were  fully  known  to  the  defendant,  and  if  they  were,  then 
no  consequence  could  now  be  given  to  them  beyond  the  in- 
jury they  produced ;  that  if  the  blow  given  to  the  small  boy 
was  unreasonable  and  improper,  even  if  it  had  been  made 
known  to  the  defendant,  he  should  not  bear  the  charge  of 
medical  services  thereon  brought  upon  him ;  that  of  all  the 
property  under  his  control,  the  plaintiff  was  bound  to  take 
the  care  which  an  ordinarily  prudent  man  exercises  in  re- 
lation to  his  own  property,  and  if  by  want  of  such  care  the 
mules  were  drowned,  the  plaintiff  should  be  liable;  and  that 
the  question  whether  the  loss  had  ^resulted  from  want  of 
ordinary  care,  should  be  decided  by  the  jury  upon  consider- 
ation of  all  the  pircumstances. 

The  jury  found  $280  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial,  upon  the  follow- 
ing  grounds : 

1st.  Because  his  Honor  charged  the  jury  that  all  the  acts 
of  negligence  or  misconduct  on  the  part  of  the  overseer 
were  pardoned  by  his  being  permitted  to  remain  after- 
wards in  his  employ. 

2d.  Because,  although  the  defendant  proved  by  positive 
testimony  acts  of  unwarranted  violence  and  abuse  on 
the  part  of  the  plaintiff,  on  defendant's  negroes,  (viz :  Nel- 
son and  Mary,)  and  there  was  no  evidence  of  defendant's 
knowledge  of  them  until  after  plaintiff  had  left  his  employ, 
yet  his  Honor  instructed  the  jury  that  they  must  regard 
them  as  being  authorized  or  approved  by  defendant. 

3d.  His  Honor  misstated  the  testimony  to  the  jury  as  to 
the  negligence  of  the  plaintiff,  when  the  mules  were  drown- 
ed, by  saying  that  there  was  no  evidence  of  the  plaintiff's 
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knowledge  that  the  wagon  and  team  were  on  the  opposite 
side  of  the  stream,  or  whether  the  overseer  had  any  con- 
trol of  them. 

4th.  Because  his  honor  erred  in  charging  the  jury  that 
the  d^ree  of  negligence  necessary  to  cnarge  an  overseer 
with  the  loss  of  property  entrusted  to  his  charge,  was  only 
sach  as  an  ordinarily  prudent  man  would  take  of  his  own 
property. 

5th.  Because  the  verdict  was  wholly  contrary  to  law 
and  evidence. 

Fair,  for  the  motion.     Caldwell,  contra. 

Curia,  per  Wardlaw,  J.  This  court  is  satisfied  with 
the  instructions  given  to  the  jury,  as  they  have  been  report- 
ed, and  sees  no  reason  to  disturb  the  verdict  which  has 
been  rendered.     The  motion  is  dismissed. 

Richardson^  Evans,  O'Neall  and  Butler,  JJ.  con- 
curred. 
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2>.  Martin  and  wife  and  others  vs.  The  Executors  of  Ab- 

ner  Teague. 

1.  Although  undue  influence,  being  a  question  of  fact,  belongs  to  the 
decision  of  the  jury,  yet  the  presiding  Judge  may  also  express  his 
opinion  upon  the  facts,  avoiding  all  undue  control  of  the  jury.  Such  ex- 
pression of  his  opinion,  or  his  silence  on  that  head,  must  be  left  to  his  own 
sound  dis2retion.  The  circumstances  of  the  case  may  render  such  aid  ne- 
cessary, or  superfluous. 

2.  Where  the  court  perceives  but  very  little  in  the  evidence  to  shew  that 
a  testator's  mind  was  unsound,  and  even  that  opposed  by  good  evidence, 
especially  that  of  the  subscribing  witnesses,  and  a  verdict  has  been  rendered 
against  the  will,  most  probably  upon  this  ground,  upon  unsatisfactory  testi- 
mony of  little  more  than  bare  opinions,  a  new  trial  will  be  ordered. 

3.  It  is  the  incidental  privilege  of  courts  of  justice  to  reconsider,  or  to 
have  reconsidered,  their  possible  errors ;  and  akfaough  from  the  constitution 
of  juries  being  temporary,  they  cannot  themselves  reconsider,  their  privi- 
lege, like  that  of  a  Circuit  Judge,  being  placed  in  other  hands,  yet  still,  it 
is  no  less  their  privilege  on  that  account 

4.  It  is  at  the  foundation  of  all  new  trials  by  a  jury,  that  they  will  pro- 
bably render  a  different  verdict  But  they  are  always  granted  without  pre- 
jvdice  to  their  rendering  the  same  verdict. 

5.  Where  undue  influence  is  the  predicate  of  a  verdict  setting  aside  a 
will,  it  should  be  brought  to  bear  against  the  true  disposing  mind  of  the 
testator  in  the  matter  and  subject  of  his  last  will. 

6.  It  is  not  enough  that  there  has  been  a  general  influence  merely,  which 
may  or  may  not  have  been  used  fraudulently  or  unduly,  and  to  which  gene- 
ral influence  so  many  men  are  habitually  subject 

7.  The  cases  of  Thompson  vs.  Farr^  1  Spears's  Rep.  93 ;  Hobby  vs. 
BobOy  M.  S.  Dec  vol.  54 ;  Tompkins  vs.  Tompkins^  1  Bail.  92 ;  and  Lide 
vs.  Lide^  2  Brev.  403,  referred  to  as  embracing  the  principles  of  this  de- 
cision. 

Before  Richardson,  J.  at  Laurens^  Fall  Term^  1842. 

The  Ordinary  of  Laurens  District  had  admitted  to  probate 
the  supposed  last  will  of  Abner  Teague,  deceased.  And 
this  was  an  appeal  from  the  decision  of  the  Ordinary. 

Two  of  the  subscribing  witnesses  (the  third  being  ab- 
sent from  the  State)  proved  the  will ;  and  prima  fade  the 
sound  and  disposing  mind  of  the  testator,  <ftc.  very  fully. 

The  objections  were  then  offered — 
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1.  That  the  testator  was  not,  at  the  time  of  the  execution 
of  the  will,  15th  February,  1840,  of  sound  mind,  memory 
and  discretion. 

2.  That  he  was,  at  least,  of  a  weak  mind  and  memory — 
was  aged  and  easily  imposed  upon,  and  had  been  unduly 
influenced,  and  induced  to  execute  the  supposed  will. 
Upon  both  these  heads,  the  evidence  is  detailed  very  fully 
in  his  Honor's  notes,  but  as  the  bearing  and  effect  of  it  is 
adverted  to  in  the  judgment  of  the  court,  it  is  not  deemed 
essential  to  the  understanding  of  the  case  to  give  it  at 
length. 

In  charging  the  jury,  the  presiding  judge  defined  what 
the  law  means  by  requiring  that  testators  must  be  of  sound 
mind,  memory  and  discretion ;  the  proper  office  and  duty 
of  subscribing  witnesses  when  called  on  by  the  testator, 
which  in  his  judgment  had  been  fulfilled  in  this  case ; 
noticed  the  degree  of  credit  which  should  be  allowed  to 
their  opinion  of  the  sound  and  disposing  mind  of  the  tes- 
tator;  and  that  he  could  not  perceive  in  the  counter  evi- 
dence, sufficient  evidence  to  outweigh  their  opinion,  which 
was  full  and  unqualified  in  support  of  the  mental  ability 
of  Abner  Teague,  and  of  the  supposed  will.  But  the  ju- 
ry were  finally  to  decide  whether  the  testator  was  of  such 
sound  and  disposing  mind,  memory  and  discretion,  as  the 
court  had  defined  and  explained  those  faculties.  But 
secondly,  admitting  that  the  testator  possessed,  at  the  mo- 
ment of  the  execution  of  his  will,  sufficient  mind,  memory 
and  discretion,  yet  if  these  had  become  feeble,  though  not 
unsound,  and  he  had  been  unduly  biased,  or  fraudulently 
influenced  to  execute  the  will  in  question,  the  jury  might 
properly  set  it  aside  as  a  fraud  upon  the  testator.  That 
upon  this  second  question,  the  jury  constituted  the  exclu* 
sive  judges,  and  were  to  decide  it  as  a  question  of  fact 
from  the  whole  evidence.  The  court  suggested  no  opinion 
on  this  head  of  the  case,  (not  that  the  court  might  not  have 
done  so.)    The  jury  found  a  verdict  against  the  will. 

The  executors  appealed,  and  moved  the  Court  of  Ap^ 
peals  for  a  new  trial,  on  the  following  grounds. 

1.  Because  his  Honor,  the  presiding  Judge,  charged  the 
jury,  that  the  question  of  unclue  influence  was  a  question 
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exclusively  for  the  jury,  and  that  the  court  ought  not  to 
express  any  opinion  on  the  subject. 

2.  Because  there  was  no  proof  of  incapacity,  fraud  or 
undue  influence ;  on  the  contrary,  the  proof  of  capacity 
was  full  and  conclusive. 

Burt  ^    Young,  for  the  motion. 

Sullivan,  contra,  commented  on  the  nature  and  necessity  of 
instructions  and  reading  over,  and  of  that  undue  influence 
which  will  render  void  a  will.  He  contended  that,  on  both  of 
these  grounds,  the  testimony  warranted  the  conclusion  that  tes- 
tator's will  was  exceptionable,  and  ought  not  to  be  sustained. 
In  support  of  this  view  of  the  ceuse,  he  cited  the  case  of  Tfrnip- 
kins  vs.   Tompkins,  1  Bail.  92. 

/.  /.  Caldwell,  same  side.  Although  the  proof  does  not 
amount  to  a  total  want  of  capacity  in  the  testator,  it  is  abundant- 
ly sufficient  to  establish  such  weakness  of  body  and  mind,  con- 
nected with  the  peculiar  position  of  the  parties,  as  to  bring  this 
case  within  the  rule  in  Billinghurst  vs.  Vickars,  1  Eng.  Eccl. 
Rep.  67,  which  has  been  recognized  and  adopted  in  Tompkins 
vs.  Tompkins,  1  Bail.  Rep.  96,  as  a  principle  well  established, 
"  that  where  capacity  is  in  any  degree  doubtful  at  the  time  of  the 
execution,  there  must  be  proof  of  instructions,  or  reading  over ; 
and  that  the  presumption  is  strong  against  an  act  done  by  the 
agency  of  the  party  to  be  benefitted ;  and  although  the  court 
will  not  presume  fraud,  it  will  require  strong  proof  of  intention." 
The  testator  was  a  very  old  man,  whose  powers  of  perception 
were  greatly  impaired,  and  whose  memory  was  fast  failing ;  he 
was  afflicted  with  the  rheumatism ;  had  been  sick,  and  had  been 
salivated  a  few  days  before  the  date  of  the  alleged  will,  which 
was  in  the  handwriting  of  Dr.  Teague,  (one  of  the  principal 
legatees)  who  had  copied  it  from  a  draft  drawn,  at  his  request, 
by  an  attorney.  There  was  no  proof  of  its  having  been  read 
over  to  testator,  who  had  quit  keeping  house,  and  had  lived  with 
the  Doctor  for  several  years ;  he  was  his  son — ^his  agent  transact- 
ing his  business,  and  his  physician,  in  whose  house  and  presence 
it  was  executed,  where  testator  continued  to  reside  until  his 
death.  Neither  charity  nor  skepticism  can  make  us  doubt  but, 
that  an  overwhelming  influence  might  have  been  easily  exercised 
over  almost  any  testator  similarly  situated.  The  case  of  Hutton 
vs.  Blalock  et  ux.  2  Mill's  Con.  Rep.  231,  was  not  so  strong  as 
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this  ;  there  General  Hutton,  (the  father  of  the  principal  legatee) 
was  the  son-in-law  of  testator,  and  drew  his  will.  His  mind  had 
been  impaired,  but  not  to  the  extent  to  incapacitate  him  from 
making  a  will;  yet  the  court  held  that  this,  coupled  with  the 
facts  that  tended  to  shew  that  undue  influence  might  have  been 
used  in  obtaining  it,  upon  a  mind  too  feeble  to  resist  artifice  or 
persuasion,  furnished  sufficient  reasons  for  not  disturbing  the 
verdict  against  the  will,  as  the  facts  were  fairly  submitted  to  the 
jury,  and  their  verdict  had  the  effect  of  securing  to  the  persons 
best  entitled  in  law  and  reason,  the  estate  of  the  deceased. 

Nor  is  the  doctrine  of  undue  influence  of  as  recent  origin  as 
has  been  supposed — it  has  ancient  authority  to  support  it. 
Swinburne,  in  his  treatise  on  testaments  and  last  wills,  (3  vol. 
887)  says,  that  '4tis  not  unlawful  for  a  man,  by  honest  intercessions 
and  modest  persuasions,  to  procure  either  another  person  or  him* 
self  to  be  made  executor ;  neither  is  it  altogether  unlawful  for  a 
man,  even  with  fair  and  flattering  speeches,  to  move  the  testator 
to  make  him  his  executor  or  to  give  him  his  goods,"  except  in  the 
six  cases  that  he  enumerates — among  which  are,  lst«  fear; 
2d.  flattery  joined  with  fraud  and  deceit ;  3d.  '<  when  the  testa^ 
tor  is  a  person  of  weak  judgment  and  easy  to  be  persuaded,  and 
the  legacy  is  great ;"  4th.  "when  the  testator  is  under  the  govern- 
ment of  the  persuader  or  in  his  danger,  and,  therefore,  if  *the 
physician,  during  the  time  of  sickness,  be  instant  with  the  testa- 
tor to  make  him  executor,  or  to  give  him  his  goods,,  this  testament 
is  not  good,"  <&c ;  5th.  where  the  persuader  is  very  importunate, 

It  was  held  by  Rolle,  C.  J.  in  Hacker  vs.  Neiobwrn^  Style's  Rep* 
427,  ^^that  if  a  man  make  his  will  in  his  sickness,  by  the 
over  importunity  of  his  wife,  to  the  end  that  he  may  be  quiet, 
this  shall  be  a  will  made  by   control,  and  not  a  good  will." 

In  the  case  of  Ingram  vs,  Wyatt,  3  Eng.  Eccl.  Rep.  167, 
it  was  decided  that,  "mere  evidence  of  execution  of  a  will 
and  codicil  by  a  person  of  weak  and  inert  mind,  appointing 
his  attorney  and  agent  sole  executor,  and  almost  universal  le- 
gatee of  a  large  property,  is  insufficient,  without  proof  of  in- 
structions by  the  deceased  ;  instructions  for  the  will  being  given 
to  the  solicitor  who  prepared  and  attested  it,  by  and  in  the 
handwriting  of  the  executor's  father,  (also  the  deceased's  co-> 
agent  and  attorney)  the  codicil  being  prepared  exclusively  for 
his  benefit  by  the  executor,  in  whose  house  the  deceased  was 
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living,  apart  from  his  family — the  court  pronounced  that  the 
executor's  case  was  not  sufficiently  established  against  all  the 
presumptions  and  suspicions  that  attached  to  it.  Also,  the 
cases  of  Brydges  vs.  Kingy  3  Eng.  Eccl.  R.  266,  and  of  Mursh 
vs.  Terrell^  4  Eng.  Eccl.  Rep.  33-4.  In  these  cases,  the 
peculiar  position  of  the  parties  benefitted  as  attorney  and  cli- 
ent, agent  and  principal,  or  even  of  a  favorite  domestic  com- 
panion, with  a  testatrix  in  a  state  of  extreme  weakness  and 
debility,  (although  their  capacities  were  not  intestable)  over- 
threw the  wills,  as  having  been  obtained  by  undue  influence ; 
the  proof  must  exceed  a  mere  formal  execution,  it  must  es- 
tablish that  the  deceased  clearly  understood  and  freely  {ptend- 
ed  to  make  the  disposition  of  the  property  which  the  will 
directs. 

In  Baker  vs.  Batt,  1  Curt.  Ecc.  Rep.  126,  a  husband  caused 
a  will  to  be  prepared  by  a  solicitor,  unknown  to  bis  vcife, 
constituting  himself  her  executor  and  residuary  legatee ;  short- 
ly before,  she  had  expressed  her  intentions  to  make  a  different 
will;  the  will  was  pronounced  against,  and  although  signed 
by  deceased,  a  marks-woman  and  two  attesting  witnesses  who 
deposed  in  favor  of  the  paper  execution,  although  her  facul- 
ties were  not  more  impaired  than  those  of  persons  generally 
in  severe  illness. 

In  the  case  of  Tillman  et  al,  vs.  Hatcher^  Ex^or.  Rice's 
Rep.  271,  the  question  of  competency  to  make  a  will,  and  of 
undue  influence  in  procuring  it  to  be  made,  were  held  ques- 
tions of  fact  for  the  jury,  who  found  against  the  opinion  of 
the  presiding  Judge  on  the  first  question,  and  against  the  will. 

As  to  whether  undue  influence  be  a  question  of  law  or  fact, 
it  must  follow  in  the  analogy  of  ^^  probable  causey'^  which, 
when  the  facts  are  contested,  becomes  a  mixed  question  of 
law  and  facts,  to  be  decided  by  the  jury,  under  the  instruc- 
tions and  explanations  of  the  presiding  Judge.  Paris  vs.  Wad- 
dell,  1  McMul.  358. 

The  case  was  not  argued  in   reply. 

Oaria,  per  Richardson,  J.  Upon  the  first  ground  of 
the  appeal,  I  have  little  to  observe. 

In  trie  case  of  Thompson  vs.  Farr^  Speers's  Rep.  93, 
this  court  very  recently  decided,  that  the  question  of  undue 
influence  being  one  of  fact,  belonged  to  the  decision  of  the 
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jury.  It  is  a  question  upon  the  imposition  of  a  false  will. 
And  altiiough  the  presiding  Judge  may  also  express  his 
opinion  upon  the  facts,  while  he  avoids  ail  undue  control 
of  the  jury,  yet  such  expression  .of  his  opinion,  or  his 
silence  on  that  head,  must  be  left  to  his  own  sound  discre- 
tion. The  complexity  of  the  facts,  the  character  of  the 
case,  or  even  the  management  of  it,  in  the  argument  of 
counsel,  may  render  such  aid  necessary  or  superfluous. 

The  particular  case  afforded  a  good  illustration  of  the 
last  position.  One  great,  if  not  the  chief,  stress  of  the  ar- 
gument, was  upon  the  supposed  influence  unduly  practiced 
upon  Abner  Teague ;  but  without  any  material  difference 
in  the  meaning  of  undue  influence.  The  court  was, 
therefore,  left  with  nothing  material  to  define,  expound  or 
enforce  on  that  head.  The  court  also  avoided  giving  any 
opinion  upon  the  conclusion  to  be  drawn  from  the  particu- 
lar evidence  before  the  jury.  But  not  because  the  court 
might  not  have  done  so,  legally  or  judicially. 

Still,  let  it  be  observed,  as  noticed  by  the  appealing 
counsel,  that  the  Judge  was  very  unwell,  and  did  confine 
bis  charge  to  its  bare  essentials.  But  he  expounded  fully 
what  sound  mind  means,  and  added  his  own  opinion,  that 
the  testator's  mind  was  sound,  and  his  memory  sane.  So 
much  the  case  still  required.  The  decision  of  the  appeal 
must,  then,  turn  upon  the  second  ground  taken. 

2d.  That  there  was  no  proof  of  mental  incapacity  in  the 
testator  to  make  a  last  will ;  nof  of  undue  innuence  prac- 
ticed upon  his  disposing  mind. 

Upon  both  of  these  subjects  of  judicial  investigation, 
which  have  lately  become  topics  of  great  interest,  as  well 
as  upon  the  meaning  of  the  disposing  mind  of  testators, 
and  the  application  of  undue  influence  to  that  disposition 
of  mind,  this  court  very  recently  took  the  case  of  Thxmtjh 
son  vs.  Parr,  Reported  in  1  st  Speer's  p.  93,  for  a  proper  op- 
portunity, as  that  case  was  there  finally  disposed  of  by  the 
second  verdict,  to  express  its  opinion,  to  wit: 

1st.  Upon  '^  the  reasonable  mind  and  sound  memory" 
essential  to  the  civil  individual  right  of  making  any  last 
wiD. 

2d.  Upon  the  necessity  of  a  free  and  disposing  mind, 
34 
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exempt  from  any  undue  or  improper  influence,  in  order  to 
render  such  will  valid  and  good  in  law ;  and,  finally,  upon 
the  particular  bearing  and  stress  of  the  supposed  undue 
influence.  Whatever  shape  it  may  assume  upon  the  pe- 
culiar disposing  mind  or  will  of  the  testator,  in  contradis- 
tinction to  the  due  and  common  influence,  which  one 
mind,  or  a  friend,  may  rightfully  have  and  exercise  over 
another,  and  to  the  right  of  every  man  to  take  advice  and 
counsel,  before  he  finally  and  fully  decides  upon  his  own 
course  of  conduct.  In  the  case  before  the  court,  this  dis- 
tinction on  the  one  side,  and  the  converse  on  the  other,  as 
each  assumed  the  facts  to  indicate,  was  at  the  bottom  of 
the  argument. 

When  the  testator's  mind  is  not  proved  to  be  unsound, 
and  there  is  no  satisfactory  proof  that  he  was  unfairly  in- 
fluenced to  adopt  the  particular  will,  courts  can  no  more 
set  it  aside  than  his  contract.  But  both  contracts  and 
wills  being  subject  to  frauds,  are  equally  open  to  such  ju- 
dicial investigation,  and  may  be  set  aside  for  fraudulent 
imposition,  circumvention  or  undue  influence. 

But  as  this  case  is  again  to  be  committed  to  the  jury, 
the  court  will  do  little  more  than  refer  to  the  case  already 
noticed,  to  those  of  Hobby  f«.  Bobo^  MS.  Dec.  5  vol.  440 ; 
Tompldns  vs.  Tompkins^  1  Bail.  92;  and  lAde  vs.  Lide^ 
2  Brev.  403,  for  the  principles  of  its  present  decision,  and 
would  send  the  case  back  with  as  little  prejudice  as 
possible. 

First,  then,  we  perceive  in  the  evidence  very  little  in- 
deed to  shew  that  the  testator's  mind  was  unsound,  and 
that  little  was  opposed  to  good  evidence,  especially  by  the 
subscribing  witnesses,  that  it  was  still  competent  for  all 
the  purposes  of  a  last  will.  Upon  this  question,  if  we  may 
judge  from  the  opinions  of  several  witnesses,  who  gave 
very  unsatisfactory  reasons  in  their  support,  it  is  probable 
the  verdict  turned* 

But  we  cannot  see  a  man  stultified,  and  thereupon  dis- 
franchised of  an  important  privilege,  and  property  trans_ 
ferred,  as  a  consequence,  upon  most  unconvincing  testimc-" 
ny  of  little  more  than  bare  opinions,  and  not  give  a  chance 
for  reconsideration  by  the  same  tribunal. 
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It  is  the  incidental  privilege  of  courts  of  justice  to  recon- 
sider, or  to  have  reconsidered,  their  possible  errors.  But  as 
from  the  constitution  of  juries,  that  tribunal  being  tempo- 
'  rary,  they  cannot,  themselves,  reconsider,  their  privilege, 
like  that  of  Circuit  Judges,  has  been  placed  in  other  hands. 
Still,  it  is  no  less  their  privilege  on  that  account.  It  is  at 
the  foundation,  therefore,  of  all  new  trials  by  a  jury,  that 
they  would  probably  render  a  different  verdict.  But  they 
are  always  granted  without  prejudice  to  their  rendering  the 
mme  verdict. 

Jealous  views  upon  this  popular  subject,  arise  from  the 
possibility  that  the  privilege  may  be  abused,  or  from  a  par- 
tial or  prejudiced  consideration  of  our  whole  judicial  sys- 
tem. And  yet,  experience  points  out  plainly,  that  the 
privilege  of  reconsideration  must  ba  preserved  somewhere. 
Jury  trials,  more  rarely,  yet  sometimes,  require  it.  In,  per- 
haps, nine  out  of  ten  cases,  it  is  the  Judge,  not  the  jury, 
that  is  corrected. 

But  secondly,  the  jury  may  have  decided,  that  Abner 
Teague,  although  having  a  sufficiently  sound  mind,  may 
have  had  his  disposition  to  make  a  will  unfairly  influenced, 
so  as  to  turn  him  from  his  own  free  will,  which  would 
amount  to  undue  influence  or  a  fraud. 

But  the  court  cannot  perceive  in  the  evidence,  on  this 
branch  of  the  second  ground  taken  for  a  new  trial,  any 
proof  that  can  be  fairly  weighed  against  the  first  conclu- 
sion, that  Abner  Teague  possessed  a  reasonable  mind 
and  sane  memory. 

If  fraud  be  the  predicate  of  a  verdict  which  would  take 
away  the  important  privilege  of  making  a  last  will,  and, 
consequently,  making  much  property  pass  to  other  hands, 
while  it  derogates  from  the  cnaracter  of  the  chief  legatee, 
surely  such  fraud  should  be  made  to  appear  from  more 
perspicuous  indices  of  undue  influence  or  conduct;  and 
such  influence  should  be  brought  to  bear  against  the  true 
disposing  mind  of  the  testator  in  the  matter  and  subject 
of  his  last  will. 

This  is  the  point  of  attack  and  defence.  It  is  not 
enough  that  there  has  been  a  general  influence  merely, 
which  might,  or  might  not,  have  been  used  fraudulently 
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or  unduly,  and  to  which  general  influence  so  many  men  are 
habitually  subject. 

Power  does  not  imply  an  undue  application  of  it,  nor 
individual  confidence  its  own  perversion.  Such  abuses 
are  to  be  first  proved,  and  their  undue  influence  be  made 
to  appear  from  evidence ;  which  is  what  we  think  the 
case  wants,  in  order  to  be  supported  on  this  last  ground. 
Therefore^  upon  neither  the  ground  of  imbecility  of  under- 
standing, nor  that  of  undue  influence  practiced  upon  Abner 
Teague,  can  the  verdict,  setting  aside  his  last  will,  be  sup- 
ported ;  and  a  new  trial  is  ordered  unanimously. 

O'Neall,  and  Evans,  JJ.  concurred. 
Wardlaw,  J.    I  concur  in  the  result. 

Butler,  J.  The  ground  upon  which  I  consent  to  a  new 
trial  in  this  case  is,  that  I  am  not  altogether  satisfied  with 
the  sufficiency  of  the  instructions  of  the  presiding  Judge 
to  the  jury,  on  the  question  of  undue  influence.  I  know 
that  this  court  cannot,  either  by  precise  definition  or  uni- 
form description,  say  what  is  undue  influence,  so  as  to 
enable  one  judge  to  follow  the  suggestions  of  another. 
Each  case  will  afford,  however,  an  opportunity  for  the 
Judge  to  give  useful  information  to  tlie  jury,  of  what 
should  be  regarded  undue  influence  over  the  will  of  the 
testator;  sometimes  by  negative  explanation,  and  some- 
times by  more  direct  instruction.  So  far,  at  least,  we 
would  agree,  that  it  must  be  a  control  intentionally  exer- 
cised by  one  mind  over  the  will  of  another,  so  as  to  de- 
prive the  latter  of  the  free  agency  of  option.  Such  as  se- 
ducing the  mind  from  its  formed  purposes  by  artful  flattery; 
harrassing  it  into  submission  by  continued  and  excessive 
importunity;  or  overcoming  it  by  false  information  and 
improper  menaces.  The  desire  of  the  legatee  modestly 
expressed,  or  habitual  confidence,  and  even  deference  on 
the  part  of  the  testator,  inspired  by  affectionate  attention, 
or  general  kindness  of  the  favored  legatee,  would  not  be 
sufficient,  unless  they  were  addressed  to  a  mind  of  unre- 
sisting imbecility  that  had  lost  the  power  of  self-direction. 
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In  the  latter  view,  a  want  of  nientcil  capacity  would  place 
the  testator's  effects  under  the  direction  and  disposition  of 
the  law. 

In  the  case  before  the  court,  such  suggestions  as  the 
above,  might  well  have  been  made  to  the  jury,  who  mav 
have  confounded  the  general  confidence  of  the  father,  with 
an  undue  influence  exercised  over  him  by  the  wilful  con- 
trol of  the  son. 


CHARLESTON,  JANUARY  TERM,  1844. 


Judges  Present, 

Hon.  J.  S.  Richardson, 
"     J.  B.  O'Neall, 
"     J.  J.  Evans, 
"     A.  P.  Butler, 
"     D.  L.  Wardlaw, 
'*     Edward  Frost. 


Henry  F.  Bailey  vs.  Daniel  C  Jeffords. 

1.  la  actions  of  tort  for  the  destruction  of  property,  its  value  furnishes  the 
measure  of  damages,  from  which,  if  the  jury  materially  depart,  the  Court 
will  order  a  new  trial. 

2.  In  torts  other  than  for  the  destruction  of  property,  no  specific  measure 
of  damages  can  be  laid  down.  But  the  value  of  property  wilfully  destroyed 
is  due  ex  debito  justicia,* 

Before  Wardlaw,  J.  at  Charleston^  May  Term,  1842. 

This  was  an  action  for  killing  a  cow  and  bog. 
The  parties  live  on  James'  Island,   their  plantations 
separated  in  one  quarter  by  a  creek,  fordable  at  low  tide, 

•See  Arthur  vs.  Wells,  2  Const  Rep.  314;  Witsellvs,  Earnest,  I  Nott 
&  IWCord,  188;  Wise  vs.  Freshly,  3  M'Cord,  547;  Owen  vs»  Wesner  et  al 
Bte.  Dec.  1827;  1  Rice  Dig.  197. 
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and  in  another  quarter  by  a  public  road  running  through  a 
lane,  on  the  several  sides  of  which  are  their  pastures.  The 
plaintiff's  plantation  is  managed  by  his  driver,  Stephen. 
The  defendant  resides  on  his.  The  defendant's  fences 
were  good  or  bad,  according  to  the  differing  opinions  of 
witnesses — but,  as  all  concurred,  were  not  what  they 
deemed  **lawful,"  under  the  Act  of  1827.  The  defendant's 
crop  suffered  much  damage  from  plaintiff's  hogs  and  cows, 
and  in  the  course  of  the  summer  he  killed  one  hog,  and  in 
November  or  December,  1841,  killed  a  cow  in  his  field. 
He  sent  word  to  plaintiff,  by  plaintiff's  stockminder,  Joe, 
and  acknowledged  the  fact,  in  reply  to  a  letter  of  com- 
plaint which  the  plaintiff  wrote  to  him.  The  cow  was 
valued  by  one  witness  at  $20 ;  by  another  at  $12.  Of  the 
particular  hog  killed,  the  value  was  not  fixed,  but  the  hogs 
of  plaintiff,  in  general,  were  said  to  be  worth  seven  or  eight 
dollars  a  head.  The  Island  is  thickly  peopled,  and  affords 
but  little  timber ;  there  are  no  ^'lawfuP  fences  there ;  some 
turn  cattle  to  the  range,  some  keep  them  up :  some  have 
stockminders,  and  some  none:  some  kill  cattle  doing 
damage,  and  some  do  not. 

The  counsel  addressed  remarks  to  the  jury,  as  to  the 
duties  and  conduct  of  the  several  parties.  The  presiding 
judge  said  to  the  jury,  that  they  should  consider  all  the 
circumstances  of  aggravation  and  of  mitigation,  the  con- 
duct and  motives  of  the  parties,  and  find  for  the  plaintiff 
any  sum  below  the  damages  claimed  in  the  declaration. 

The  jury  found  for  the  plaintiff,  $1. 

The  plaintiff  appealed  from  the  verdict,  on  the  follow- 
ing grounds : 

1.  That  the  trespass  by  defendant,  the  value  of  the  pro- 
perty, the  unjustifiable  circumstances  under  which  the  tres- 
pass was  committed,  were  clearly  proved,  and  under  such 
facts  his  Honor  should  have  charged  the  jury,  that  they 
were  not  at  liberty  to  find  a  verdict  for  less  than  the  real 
value  of  the  property  destroyed. 

2.  That  his  Honor  charged  the  jury,  that  in  actions 
sounding  in  damages,  which  the  present  was,  they  were 
at  liberty  to  find  a  verdict  from  one  cent  up  to  the  whole 
amount  laid  in  the  delaration.    Whereas,  it  is  respectful* 
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Ij  submitted,  the  charge  should  have  been,  that  when  pro- 
perty is  in  question,  the  value  of  the  article,  as  pearly  as 
it  can  be  ascertained,  furnished  the  rule  from  which  the  jury 
coyld  not  depart. 

3.  That  the  jury  were  not  justified  in  finding  a  verdict 
for  nominal  damages. 

4.  That  under  the  Act  of  1827,  as  to  fences,  the  jury 
could  not  take  into  consideration  any  mitigating  circum- 
stance further  than  as  to  vindictive  damages. 

5.  Tdat  the  verdict  was  contrary  to  law  and  evidence. 

Eckhardj  for  the  motion,  cited  6  Stat.  331 ;  1  Hill,  277 ;  Har- 
per Rep.  333. 

Petigru,  contra,  cited  13  J.  Rep.  152 ;  1  Bay.  49  ;  1  Burr.  609 ; 
2  Bac.  Ab.  (Damages  D.)  6  lb.  (Trial.)  As  to  new  trial,  1  Burr. 
11;  2  Strange,  1051. 

Curia,  per  Richardson,  J.  In  the  case  of  Mchardson 
V8.  Dukes,  4  M'Cord,  156,  which  was  trespass  for  shoot- 
ing a  negro,  it  was  adjudged,  that  even  in  actions  of  tort, 
as  in  the  case  before  the  Court,  where  property  is  destroy- 
ed, its  value  furnishes  the  measure  of  damages ;  from  which 
if  the  jury  materially  depart,  the  Court  will  order  a  new 
trial ;  and  accordingly  a  new  trial  was  ordered  in  that 
case.  This  rule  has  been  recognized  and  acted  upon  in 
several  other  cases,  and  is  essential  to  the  peace,  order 
and  justice  of  civil  government.  In  torts,  otner  than  for 
the  destruction  of  property,  no  specific  measure  of  damages 
can  be  laid  down.  But  the  value  of  property  wilfully  des- 
troyed would  seem  to  be  due  ex  deoUo  justicicB,  A  new 
trial  is  therefore  ordered. 

O'Nball,  Evans,  Butler  and  Wardlaw,  JJ.  concur- 
red. 
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*•    V4  CoMSTocK  VS.  Alexander. 

Comstock  <fe  Co.  vs.  Alexander  Akxander. 

i.  Assumpsit  brought  in  the  City  Court  of  Charleston — rum  asmmfsii 
pleaded,  and  the  fact  admitted  that  defendant  resides  without  the  City,  not 
within  the  jurisdiction.     Plaintiff  non-suited,  and  the  non-suit  sustained. 

2.  If  a  defendant,  sued  in  the  superior  jurisdiction,  relies  upon  a  privilege 
or  residence  within  an  inferior  jurisdiction,  exempting  him  from  suit  in  the 
former,  the  objection  can  only  be  made  on  half  defence  and  in  person,  as  full 
defence,  or  appearance  by  attorney,  would  waive  the  objection.  The  want 
of  jurisdiction,  in  such  case,  is  in  the  nature  of  an  abatement  of  the  writ,  and 
must  be  strictly  pleaded. 

3.  But  an  inferior  jurisdiction  must,  by  the  record,  shew  itself  to  have 
jurisdiction,  and  the  general  rule  is,  that  the  plaintiff  must  prove  his  alle- 
gations. 

4.  The  only  exception  is,  where  the  plaintiff  claims  in  a  particular  char- 
acter, then  the  defendant's  plea  of  the  general  issue  admits  that. 

5.  The  cases  of  the  Planter^  and  Mechanic^  Bank  vs.  Cowing  and 
Wagner^  2  Nott  &  McCord,  438,  and  Overstreet  vs.  Brovm,  4  McCord,  79, 
only  allege,  that  afWr  verdict,  the  objection  comes  too  late ;  for  in  law  it  is 
then  supposed  to  have  been  found  that  defendant  lived  in  the  jurisdiction. 

Befme  his  Hmi.  Judge  King,  Recorder  of  the  City  Court  of 

Charleston. 

This  was  an  action  of  assumpsit — plea,  the  general  is- 
sue, non-assumpsit. 

In  this  case  it  was  admitted  that  the  defendant  has  long 
carried  on  business  in  a  shop  in  Broad-street,  in  the  city 
of  Charleston.  But  it  was  also  admitted  that  he  resides 
without  the  city,  and  not  within  the  jurisdiction  of  the  city 
court.  The  cause  of  action  was  admitted,  and  the  counsel 
for  the  defendant,  on  the  general  issue,  objected  that  the 
action  could  not  be  maintained  in  this  court,  because  the 
defendant  was  an  inhabitant  of  this  State  not  within  the 
jurisdiction  of  the  court. 

The  counsel  for  the  plaintiffs,  in  an  able  and  ingenious 
argument,  contended  that  after  pleading  to  the  merits,  the 
defendant  could  not  object  to  the  jurisdiction — that  a  plea 
to  the  jurisdiction  was  a  dilatory  plea,  and  not  entitled  to 
the  favor  of  the  court;  that  as  the  jurisdiction  of  the  court 
was  sufficiently  averred  in  the  pleadings,  had  the  defend- 
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ant  intended  to  dispute  the  allegation,  be  ought  to  have 
talcen  issue  upon  it ;  and  that  as  he  had  failed  to  do  so,  ac- 
cording to  the  rules  of  pleading  he  was  then  precluded, 
and  the  plaintiffs  were  entitled  to  recover. 

It  is  a  well  settled  rule,  that  a  plea  to  the  jurisdiction 
must  be  pleaded  before  the  general  issue,  and  ought  to  be 
by  the  defendant,  in  person,  pointing  out  the  court  in  which 
the  plaintiif  may  sue.  Tidd.  586,  Bac.  Pleas  and  Plead.  E. 
sect.  2,  and  Lord  Mansfield,  in  the  great  case  of  Mostyn  vs. 
FabrigenSj  1  Cowp.  161,  172,  says,  nothing  is  more  clear 
than  that  if  the  court  has  not  a  general  jurisdiction  of  the 
subject  matter,  he  (the  defendant)  must  plead  to  the  juris- 
diction, and  cannot  take  advantage  of  it  under  the  general 
issue.  Now  it  would  seem  to  be  a  legal  inference,  Juris  et 
dejurCy  that  what  must  be  pleaded  in  abatement,  cannot 
be  taken  advantage  of,  on  the  general  issue,  and  therefore 
an  allegation  of  jurisdiction  uncontroverted  by  a  plea  to  it, 
need  not  be  proved. 

This  seems  consistent  with  the  general  principles  of  law, 
and  with  the  decisions  of  our  courts  on  analogous  points. 
In  Napier  vs.  Mitchell,  2  N.  <fe  McC.  64,  that  in  an  action 
by  an  administrator,  where  the  defendant  pleaded  non  est 
factum,  the  plaintiff  could  not  be  required  to  produce  his 
letters  of  administration,  and  the  defendant  was  confined  to 
his  defence  on  his  plea.  In  Edwards  vs.  Ford,  2  Bail.  461, 
on  the  general  issue,  an  infant  who  had  sued  by  a  guardian, 
was  not  required  to  prove  that  the  guardian  was  duly  ap- 
pointed ;  and  in  Neii>n%an  vs.  Murphy,  1  Hill,  153,  a  sole- 
trader,  who,  for  conformity,  had  joined  her  husband  in  the 
suit,  was  not  on  the  general  issue  held  bound  to  prove  that 
she  was  a  sole  trader. 

Had  the  court  then  considered  this  an  open  question,  it 
would  have  sustained  the  views  taken  of  it  by  the  plain- 
tiff's counsel,  and  would  have  considered  that  the  question 
of  jurisdiction  could  not  be  made  in  this  case ;  that  the  de- 
fendant, on  the  pleadings,  had  admitted  the  jurisdiction, 
and  was  precluded  from  calling  it  in  question.  But  it  is 
within  the  knowledge  of  the  court,  that  from  its  first  organi- 
zation, this  question  has  been  made  on  the  general  issue, 
and  the  plaintiff  required  to  prove  the  averment  of  juris- 
diction, and  if  he  failed  in  such  proof  as  might  not  fairly  be 
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left  to  the  consideration  of  the  jury,  and  much  more  if,  as 
in  this  case,  it  was  proved  that  the  court  had  not  jurisdic- 
tion, he  was  non-suited.  The  court  felt  bound  by  this  cus- 
tom of  the  court  and  ordered  a  nonsuit. 

The  plaintiff  now  made  a  motion  in  the  Court  of  Appeals, 
to  set  aside  the  non-suit  ordered,  on  the  following  ground: 

That  evidence  of  the  non-residence  of  defendant,  within 
the  corporate  limits  of  the  city  of  Charleston,  was  inad- 
missible after  njon-assumpsit  pleaded  and  issue  joined,  there 
being  no  plea  to  the  jurisdiction. 

Northrop  &  Walker,  for  the  motion.     Ashbp,  contra. 

Curia,  per  O'Neall,  J.  The  city  court  of  Charleston 
is  limited  in  jurisdiction,  both  as  to  the  amount  of  the  de- 
mand, and  the  residence  of  the  defendant. 

It  hence  follows,  that  it  is  an  inferior  court ;  and  when- 
ever the  want  of  jurisdiction  appears,  it  cannot  proceed. 
The  obstacle  may  be  made  plain  by  reference  to  wnat  con- 
stantly occurs  in  the  superior  court.  A  defendant  is  sued 
on  a  note,  supposed  to  be  more  than  $20.  On  the  trial,  it 
appears  that  less  than  that  sum  is  due ;  as  by  the  Act  ex- 
clusive jurisdiction  to  that  sum  is  given  to  magistrates,  a 
non-suit,  for  want  of  jurisdiction,  is  the  inevitable  conse- 
quence. In  a  court  of  limited  jurisdiction,  whether  it  is 
necessary  to  prove,  as  well  as  allege,  the  facts  necessary  to 
give  jurisdiction,  it  is  unnecessary  in  this  case  to  decide.  For 
the  fact  negativing  the  jurisdiction  was  admitted.  If  the 
objection  argued  was  intended  to  be  made,  the  objection 
should  have  been  urged  to  the  exclusion  of  the  fact  that 
defendant  did  not  live  within  the  city. 

But  I  incline  to  the  opinion,  that  the  objection  argued 
could  not  prevail.  For  the  rule  suggested  by  the  Recorder, 
and  maintained  by  the  plaintiff's  counsel,  applies  to  the 
superior  jurisdiction.  In  it,  if  the  defendant  relies  upon  a 
privilege,  or  residence,  within  an  inferior  jurisdiction,  which 
exempts  him  from  suit  in  the  superior  jurisdiction,  then 
such  an  objection  to  the  maintenance  of  the  suit  can  only 
be  made  on  half  defence  and  in  person.  For  full  defence, 
or  appear..nce  by  attorney,  would  waive  the  objection.  The 
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reason  is  because  the  jurisdiction,  is  general,  and  the  want 
of  jurisdiction  is  in  the  nature  of  an  abatement  of  the  writ, 
and  must  be  strictly  pleaded.  But  an  inferior  jurisdiction 
must,  by  the  record,  shew  itself  to  have  jurisdiction  ;  and 
the  general  fule  is,  that  the  plaintiff  must  prove  his  allega- 
tions. 

The  only  exception  is  where  the  plaintiff  claims  in  a 
particular  character,  then  the  defendant's  plea  of  the  gene- 
ral issue  admits  that.  But  hercj  the  jurisdiction  is  a  pre- 
cedent fact  to  every  thing  else,  and  must  be  proved.  There 
is  nothing  in  the  cases  of  the  Planters^  and  Mechanics^  Bank 
vs.  Cowing  &  Wagner,  2  N.  &  Mc.  438,  or  Overatre  t  vs. 
Broiim,  4th  McC.  79,  which  can  lead  to  any  other  conclu- 
sion. They  only  allege  that  after  verdict  the  objection 
comes  too  late;  and  that  is  because  in  law  it  is  then  sup- 
posed to  have  been  proved  that  defendant  lived  in  the  ju- 
risdiction.   The  motion  is  dismissed. 

Richardson,  Evans,  Butler  and  Frost,  JJ.  concurred. 


Tlwmas  W.  Letson  ads.  J.  S.  Wadsworth. 

1.  An  exemplification  of  a  record  of  the  City  Court  of  New  York,  pur- 
porting to  be  the  transcript  of  a  judgment  rendered  in  that  Court,  duly  at- 
tested by  the  Clerk,  and  certified  by  the  Chief  Justice  to  be  in  due  form  of 
law,  must  be  l^iken  to  be  such  as  constituted  a  judgment  by  the  laws  of 
New  York.  And  where  in  an  action  of  debt  on  such  judgment  it  appear- 
ed from  the  exemplification  that  the  defendant  was  a  party  to  the  proceed- 
ings, that  most  be  regarded  as  true,  although  it  does  not  appeal  to  have  been 
done  in  the  way  required  by  our  laws. 

2.  When  efiect  is  attempted  to  be  given  to  the  judgments  of  another 
State,  they  are  examinable  so  far  at  least  as  to  enquire  whether  the  defend- 
ant was  a  party  to  the  proceeding. 
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3.  Where,  under  the  plea  otnul  tiel  record^  the  defendant  proposed  to  go 
into  evidence  to  shew  that  he  yfaa  not  in  the  State  of  New  York  when  the 
action  purported  to  have  been  commenced,  the  issue  under  that  plea  being 
decided  by  the  Court,  upon  inspection  of  the  record,  the  proposed  evidence 
was  inadmissible. 

4.  Had  the  alleged  fact  appeared  on  the  record,  the  plaintiff  should  have 
been  nonsuited,  but  as  it  was  to  be  established  by  other  evidence,  it  could  be 
decided  only  on  some  other  and  appropriate  plea. 

Before  Evans,  J.  at  Charleston,  March  Term,  1843. 

This  was  an  action  of  debt  on  the  exemplification  of  a  ^ 
judgment  of  the  City  Court  of  New  York.  Plea — nul  tiel^ 
record. 

Exemplification  of  Judgment. 

The  people  of  the  State  of  New  York,  by  the  grace  of  God 
free  and  independent,  to  all  to  whom  these  presents  shall  come, 
greeting:  Know  ye  that  we,  having  inspected  the  files  of  the  Su- 
perior Court  of  the  City  of  New-York,  do  find  a  certain  judg- 
ment record  there  remaining  on  file,  in  the  words  and  figures 
following,  to  wit: 

Pleas  in  the  Superior  Court  of  the  City  of  New  York,  held  at 
the  City  Hall  in  said  City,  in  and  for  the  City  and  County  of 
New  York,  before  the  Justices  of  the  same  Court,  on  the  twenty 
eighth  day  of  October,  of  the  term  of  October,  eighteen  hundred 
and  forty-one. 

Witness,  Samuel  Jones,  Esq.  Chief  Justice. 

Charles  A.  Clinton,  Clerk. 

City  and  County  of  New   York. 

James  S.  Wadsworth,  plaintiff  in  this  suit,  by  Stephen  C.  Wil- 
liams, his  attorney,  complains  of  Thomas  W.  Letson,  defendant, 
therein  in  custody,  <ftc.  of  a  plea  of  trespass  on  the  case,  upon 
promises.  For  that  whereas,  the  said  defendant,  on  the  first  day 
of  October,  in  the  year  one  thousand  eight  hundred  and  forty-one, 
at  New  York,  to  wit :  at  the  city  and  county  aforesaid,  was  in- 
debted to  the  said  plaintiff  in  the  sum  of  six  hundred  dollars, 
lawful  money  of  the  United  States  of  America,  for  so  much  mo- 
ney before  that  time  lent  and  advanced  by  the  said  plaintiff  to  the 
said  defendant,  and  at  the  special  instance  and  request  of  the  said 
defendant ;  and  being  so  indebted,  the  said  defendant,  in  consid- 
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eration  thereof,  afterwards,  to  wit :  on  the  same  day  and  year 
last  aforesaid,  and  at  the  place  aforesaid,  undertook,  and  then  and 
there  faithfully  pronnsed  the  said  plaintiff,  well  and  truly  to  pay 
unto  the  said  plaintiff,  the  said  sum  of  money  last  above  men- 
tioned, when  the  said  defendant  should  be  thereunto  afterwards 
requested ;  and  whereas,  also,  the  said  defendant  afterwards,  to 
wit :  on  the  same  day  and  year  last  aforesaid,  and  at  the  place 
aforesaid,  was  indebted  to  the  said  plaintiff  in  the  further  sum  of 
six  hundred  dollars,  like  lawful  money,  as  aforesaid^  for  so  much 
money  before  that  time  paid,  laid  out  and  expended  by  the  said 
plaintiff,  to  and  for  the  use  of  the  said  defendant,  and  at  the  like 
special  instance  and  request  of  the  said  defendant ;  and  being  so 
indebted,  the  said  defendant,  in  consideration  thereof,  afterwards, 
to  wit :  on  the  same  day  and  year  last  aforesaid,  and  at  the  place 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff,  well  and  truly  to  pay  unto  the  said  plaintiff,  the 
said  sum  of  money  last  above  mentioned,  when  the  said  defend- 
ant should  be  thereunto  afterwards  requested.  And  whereas, 
also,  the  said  defendant  afterwards,  to  wit :  on  the  same  day  and 
year  last  aforesaid,  at  the  place  aforesaid,  was  indebted  to  the 
said  plaintiff,  in  the  further  sum  of  six  hundred  dollars,  like  law- 
ful money  as  aforesaid,  for  money  before  that  time  had  and  re- 
ceived by  the  said  defendant,  to  and  for  the  use  of  the  said  plain- 
tiff, and  being  so  indebted,  the  said  defendant,  in  consideration 
thereof,  afterwards,  to  wit :  on  the  same  day  and  year  last  afore- 
said, and  at  the  place  aforesaid,  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff,  well  and  truly  to  pay  unto 
the  said  plaintiff,  the  said  sum  of  money  last  above  mentioned, 
when  the  said  defendant  should  be  thereunto  afterwards  request- 
ed. And  whereas,  also,  the  said  defendant  afterwards,  to  wit : 
on  the  same  day  and  year  last  aforesaid,  and  at  the  place  afore- 
said, accounted  together  with  the  said  plaintiff,  of  and  concern- 
ing divers  other  sums  of  money  before  that  time  due  and  owing 
from  the  said  defendant  to  the  said  plaintiff,  and  then  and  there 
being  in  arrear  and  unpaid,  and  upon  such  accounting,  the  said 
defendant  then  and  there  was  found  to  be  in  arrear  and  indebt- 
ed to  the  said  plaintiff,  in  the  further  sum  of  six  hundred  dollars, 
like  lawful  money  as  aforesaid,  and  being  so  found  in  arrear,  and 
indebted  to  the  said  plaintiff,  the  said  defendant,  in  consideration 
thereof,  afterwards,  to  wit :  on  the  same  day  and  year  last  afore- 
said, and  at  the  place  aforesaid,  undertook,  and  then  and  there 
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faithfully  promised  the  said  plaintiff,  well  and  truly  to  pay  unto 
the  said  plaintiff,  the  said  sum  of  money  last  above  mentioned, 
when  the  said  defendant  should  be  thereunto  afterwards  request- 
ed. Nevertheless,  the  said  defendant,  (although  often  requested, 
c&c.)  hath  not  yet  paid  the  several  sums  of  money  above  men- 
tioned, or  any  or  either  of  them,  or  any  part  thereof,  to  the  said 
plaintiff,  but  to  pay  the  same,  or  any  part  thereof,  to  the  said 
plaintiff,  the  said  defendant  hath  hitherto  wholly  refused,  and 
still  doth  refuse,  to  the  damage  of  the  said  plaintiff  of  six  hnn- 
dren  dollars,  and  therefore  the  said  plaintiff  brings  suit,  (&c. 

With  which  declaration,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  the  said  plaintiff  filed  the  copy 
of  a  certain  promissory  note,  upon  whict^  the  said  suit  was 
brought,  which  said  note  was  in  these  words  and  figures,  to 
wit: 

New  York,  July  \7,  1840. 
$290. 

Seven  months  after  date,  I  promise  to  pay  to  the  order  of  W. 
S.  Crouch,  Two  Hundred  and  Ninety  Dollars,  for  value  received. 
(Signed,)  Thomas  W.  Leston. 

Endorsed,  W.  S.  Crouch. 

And  it  is  suggested  to  the  said  court,  now  here,  that  the  said 
declaration  has  been  duly  filed  with  the  clerk  of  this  cooft,  at  the 
city  hall,  in  the  city  of  New  York  ;  that  a  copy  of  said  declara- 
tion and  said  note  and  notice  of  rule  to  plead,  duly  served  on  the 
defendant's  attorney ;  and  now,  at  this  day,  that  is  to  say,  ou  the 
eleventh  day  of  December,  of  December  terra,  in  the  year  one 
thousand  eight  hundred  and  forty-one,  to  which  day  the  said  de- 
fendant had  leave  to  the  declaration  aforesaid  to  imparle  and 
then  to  answer  the  same  before  the  justices  of  said  court,  at  the 
city  hall,  in  the  city  of  New  York,  come,  as  well  the  said  plain- 
tiff by  his  attorney  aforesaid,  as  the  said  defendant  in  his  proper 
person  ;  and  the  said  defendant  defends  the  wrong  and  injury, 
when,  (&c.  and  says  nothing  in  bar  or  preclusion  of  the  said  ac- 
tion, whereby  the  said  plaintiff  remains  therein  undefended 
against  the  said  defendant ;  therefore,  the  said  plaintiff  ought  to 
recover  against  the  said  defendant,  the  damages  by  occasion  of 
the  premises,  and  hereupon  the  said  plaintiff  prays  judgment,  and 
the  damac^es  sustained  by  occasion  of  the  non-performance  of  the 
said  promises  and  undertakings  in  the  said  declaration  mention- 
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ed,  to  be  adjudged  to  the  said  plaintiff,  &c.  And  because  it  is 
suggested  and  proved,  and  manifestly  appears  to  the  said  court 
now  here,  that  the  said  plaintiff  hath  sustained  damages  on  occa- 
sion of  the  premises,  to  three  hundred  and  six  dollars  and  forty 
cents,  besides  the  costs  and  charges  in  and  about  this  suit  ex- 
pended. 

Therefore,  it  is  considered,  that  the  said  plaintiff  recover 
against  the  said  defendant,  the  damages  on  occasion  of  the  pre- 
mises as  aforesaid,  by  the  court  now  here  assessed,  and  also 
fourteen  dollars  and  ninety-four  cents,  for  the  costs  and  charges 
by  the  said  plaintiff,  and  with  his  assent ;  which  said  damages, 
costs  and  charges,  in  the  whole,  amount  to  three  hundred  and 
twenty-one  dollars  and  thirty-four  cents  ;  and  the  said  defendant 
in  mercy,  <&c.  Filed  December  11th,  1841,  at  five  minutes  pa$t 
11  o'clock.  All  which  we  have  caused  by  these  presents  to  be  ex- 
emplified, and  the  seal  of  the  Superior  Court  of  the  City  of  ^few 
York,  to  be  hereunto  annexed. 

Witness,  Samuel  Jones,  Esquire,   Chief  Justice  of  our  said 
Court,  at  the  City  Hall  of  the  said  City,  this  nineteenth  day  0  f 
February,  A.  D,  1842. 

(Signed,)  C.  A.  Clinton,  Clerk. 

Judgment  signed  the  11th  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-one, 

S,  Jones, 

By  the  Honorable  Samuel  Jones,  Chief  Justice  of  the  Superior 
Court  of  the  City  of  New  York,  it  is  hereby  certified,  that  Chas, 
A.  Clinton,  whose  name  is  subscribed  to  the  above  exemplifica- 
tion, is  Clerk  of  the  Superior  Court  of  the  City  of  New  York, 
and  that  the  attestation  thereof  is  in  due  form. 

Given  under  my  band  at  the  City  of  New  York,  this  nine- 
teenth day  of  February,  A,  D,  1842, 

(Signed,)  Samuel  Jones. 

The  presiding  Judge  was  of  opinion  that  enough  appear- 
ed on  the  face  of  the  judgment,  to  shew  that  the  defendant 
was  personally  a  party  in  court,  when  the  judgment  was 
rendered. 

On  the  second  ground,  it  will  be  necessary  to  state,  that 
the  action  was  debt  on  a  judgment,  in  the  city  court  of  New 
York,  certified  in  the  usual  way.  The  only  plea  was,  niU  tiel 
36 
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record.  Under  this  plea,  the  defendant  desired  to  go  into 
evidence,  to  shew  that  he  was  not  in  the  State  of  New 
York  when  the  action  purported  to  have  been  commenced, 
and  therefore,  he  had  not  been  personally  served;  and 
therefore  no  judgment  could  have  been  rendered,  on  which 
an  action  would  lie  in  this  State. 

The  court  considered  the  evidence  inadmissible,  and  the 
plaintiff  had  a  verdict. 

Defendant  appealed. 

For  a  non-suit — that  it  appears  on  the  face  of  the  ex- 
emplification, that  the  defendant  was  not  served  with  pro- 
cess of  any  kind. 

For  a  new  trial — that  his  Honor  ought  to  have  admitted 
evidence,  that  the  defendant  was  absent  from  the  State  of 
New  York,  when  the  suit  was  commenced,  and  when  the 
judgment  was  recorded,  and  so  no  jurisdiction  and  no  re- 
cord. 

PetigrUf  for  the  motion.  There  was  no  writ  or  evidence  of 
service.     The  record  is  not  perfect,  and  therefore  no  record. 

The  question  of  jarisdiction  is  always  examinable.  Where  the 
jurisdiction  is  wanting,  there  can  be  no  record.  Cited  6  Wen- 
dell, 447. 

/.  B.  Thompsatiy  contra,  cited  1  Hill,  439 ;  1  Tidd,  696  ;  1 
Bailey,  246. 

CariUj  per  Evans,  J.  The  exemplification  of  the  re- 
cord sets  out,  that  a  copy  of  the  declaration  and  note  with 
a  rule  to  plead,  had  been  served  on  the  defendant's  attor- 
ney ;  and  that  afterwards,  the  defendant  appeared  in  per- 
son. The  exemplification  purports  to  be  a  transcript  of  a 
judgment,  and  the  Chief  Justice  certifies  that  the  attesta- 
tion is  in  due  form  of  law,  and  from  hence,  I  think,  we 
must  infer  that  the  record  certified  by  the  clerk  is  such  as 
constitutes  a  judgment  by  the  laws  of  New  York.  The 
forms  of  judicial  proceedings  are  different  in  different 
States.  Every  State  may  have  its  own  peculiar  modes  of 
commencing  actions,  and  the  certificate  of  the  Judge  must 
be  regarded  as  evidence  that  the  record  is  what  it  pur- 
ports to  be,  according  to  the  laws  of  the  State  in  which  it 
IS  rendered.      We  are  bound  by  the  constitution  of  the 
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United  States  to  give  full  faith  and  credit  to  every  thing 
which  appears  from  the  exemplification  ;  and  where,  as  in 
this  case,  it  does  appear  the  defendant  was  a  party  to  the 
proceedings,  we  must  regard  that  as  true,  although  it  does 
not  appear  to  have  been  done  in  the  way  required  by  oar 
laws. 

But  I  think  the  decisions  fully  establish  that  where  ef- 
fect is  attempted  to  be  given  to  the  judgments  of  another 
Slate,  they  are  examinable  so  far  at  least  as  to  inquire 
whether  the  defendant  was  a  party  to  the  proceeding ;  for 
by  the  laws  of  all  civilized  countries,  no  man  is  bound  by 
a  judicial  proceeding  to  which  he  was  no  party,  of  which 
he  bad  no  notice,  and  had  no  opportunity  of  making  his  de- 
fence. How  such  a  defence  may  be  made,  may  be  some- 
what uncertain.  In  the  case  in  6  Wendell,  449,  it  was 
pleaded  specially.  In  MiUer  vs.  JMiller^  1  Bailey,  242,  it 
was  given  in  evidence  under  the  plea  of  nihil  debit.  In  this 
case  it  was  offered  under  the  plea  of  niU  tiel  record.  The 
issue  on  this  plea,  is  decided  by  the  court  by  inspection  of 
the  record,  and  not  by  intrinsic  evidence.  If  it  appeared 
on  the  record,  then  the  plaintiff  should  have  been  non-suit- 
ed, but  as  it  was  to  be  established  by  other  evidence,  it 
could  be  decided  only  on  some  other  and  appropriate  plea. 

The  motions  are  dismissed. 

Richardson,  O'Neall,  Wardlaw  and  Frost,  JJ.  con- 
curred. 
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Oeorge  W.  BnMn  ads.  Ktrdoch^  PhilUpe  &  O). 

i.  Defendant  rerbalty  authorised  plaintiffi,  who  were  merchants,  to  let 
a  third  person  have  a  Certain  amount  of  goods,  and  that  he  would  guarantee 
the  payment  The  goods  were  delivered  to  vath  third  person^  hut  the 
charge  on  plaintifis'  hooks  was  to  the  defendant  for  him.  Held^  that  plain- 
tiff was  not  a  competent  witness^  to  charge  the  defendant 

2.  If  the  book  entry  of  a  merchant  or  tradesman  does  not  prove  a  liabili* 
ty,  and  some  additional  evidence  be  necessary  to  charge  a  defendant,  such 
additional  evidence  must  be  supplied  by  some  other  witness  than  the  mer- 
chant or  tradesman. 

3.  The  verbal  guaranty  of  defendant  being  Collateral,  and  an  undertaking 
to  answer  for  the  debt  or  default  of  another^  was  not  binding. 

IHed  in  the  City  Qmrt  qf  Charlestm,  April  Term^  1842, 
hrfore  hie  ffonor  the  Recoraer. 

This  Was  an  action  of  assumpsit  for  hajr,  com  and 
oats,  said  to  be  furnished  by  the  plaintifTs  to  defendant 

The  following  is  the  evidence:— 

Geo.  F.  KinlMhy  s Worn  .-—Produced  and  proved  the  books 
of  plaintiflFs;  charge  is  to  Geo.  W.  Brown  for  W.  T.  Hier- 
onymus. 

Oross*examined. — He  said  these  are  the  books  of  origi* 
nal  entry.  The  entries  are  in  his  hand  writing.  After  54 
bales  of  hay  had  been  sent,  JHieronymus  said  he  would 
take  the  difference  between  that  and  100  bales^  in  oats-^ 
(it  will  be  proper  here  to  state,  that  defendant,  at  the  open- 
ing of  the  case,  admitted  that  he  had  authorized  plaintiff  to 
let  Hieronymus  have  100  bales  of  hay,  and  he  Would  guar^^ 
an  tee  the  payment ;  but  as  plaintiffs  had  chosen  to  sue 
him,  he  denied  his  legal  liability.)  The  account  commen- 
ces 9th  February,  and  ends  15th  February,  1841.  There 
is  another  account  in  the  books  against  Brown  in  his  indi- 
vidual name,  kept  separate  from  this.  His  individual  ac^ 
count  was  in  existence  on  23d  December,  1841.  On  20th 
May,  there  is  an  entry  on  Brown's  individual  account  for 
peas  and  bran  ;  his  individual  account  is  still  open. 

Thomas  QBiieUy  swprn. — He  said  he  knew  Hieronymus 
in  1841 ;  believes  at  that  time  he  had  no  credit  with  Kin< 
loch.  Philips  &  Co.  Witness  here  produced  the  pass  book 
between  Hieronymus  and  plaintin,  kept  by  Hieronymus 
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himself,  in  which  the  subject  of  this  suit  is  charged  as  de- 
livered to  Hieronymus.  This  book  has  been  in  witness's 
possession  since  Hieronymus  went  away,  which  was  in  the 
spring  of  1841. 

In  reply-^he  said  the  stables  kept  by  Hieronymus  be- 
long to  Brown.  Hieronymus  owed  a  great  deal  of  money. 
In  January,  1841,  Hieronymus  was  in  Savannah,  and  his 
stables  in  want  of  hay ;  Kinloch,  Phillips  &  Go.  refused  to 
furnish  it;  witness  induced  them  to  send  a  little.  Witness 
was  once  a  partner  o{  HieronymvM}  dissolved  1st  January, 
1841 ;  before  the  dissolution,  he  took  other  stables. 

Here  the  plaintiflf  closed  his  case ;  defendant's  counsel 
moved  for  a  non-suit,  on  the  ground  that  the  books  did  not 
prove  the  case;  the  Recorder  thought  the  books  were  j>rv 
ma  fade  evidence  of  the  delivery  to  Brown,  and  refused 
the  motion ;  but  states  that  the  bearing  of  the  pass  book 
upon  the  case  did  not  occur  to  him,  nor  was  it  suggested 
by  counsel,  or  he  would  have  granted  the  non^-suit. 

Defence. 

John  Bradvy  swom.-^Testified  he  is  clerk  to  Brown.  In 
the  account  filed  with  the  summary  process  brought  by 
plaintiff  against  defendant,  there  is  a  credit  of  $232  51 — 
date  of  credit,  25th  March,  1841.  Witness  called  on  plain- 
tiff in  April,  1841,  for  the  payment  of  defendant's  account. 
Brown's  account  at  this  time  exceeded  Kinloch^  Phillips 
A  Ck>'s.  Kinloch  said  he  bad  a  larger  account  to  discount, 
for  articles  furnished  to  Hieronymus.  Witness  told  him 
he  ought  to  apply  to  Hieronymus  for  payment  first.  He 
said  it  was  no  use  to  apply  to  him ;  he  did  not  think  he 
could  pav  it 

Here  the  testimony  closed. 

His  Honor  charged  the  jury,  that  the  books  were  prima 
fade  evidence  of  delivery ;  that  is,  that  they  had  a  right  to 
presume  that  the  goods  charged,  were  delivered  to  Brown, 
unless  that  presumption  was  rebutted.  That  it  appeared 
to  him,  that  the  pass  book  produced  by  plaintiffs  themselves, 
proved  that  tlie  goods  were  delivered  to  Hieronymus,  and 
not  to  Brown;  tnatthe  presumption  was  rebutted,  and  the 
bodu  should  be  discarded.    That  if  the  defendant  was 
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liable  at  all,  he  must  be  so  on  some  special  agreement  to 
pay  the  debt  of  Hieronymus ;  that  there  was  no  evidence 
of  such  agreement,  and  that  the  defendant  was  entitled  to  a 
verdict. 

The  jury  rendered  a  verdict  for  plaintiffs  for  a  part  of 
their  account. 

The  defendant  appealed,  and  now  renewed  his  motion 
for  a  non-fiiuit. 

1st.  Because  the  plaintiffs'  testimony  proved  a  special 
contract,  if  any  thing;  and  his  book,  which  was  really  his 
only  testimony,  is  not  competent  evidence  to  prove  a  spe- 
cial contract. 

2d.  Because  a  merchant's  books  are  only  competent  evi- 
dence to  prove  delivery,  prima facie^  but  the  plaintiff's  own 
testimony  proved  that  the  delivery  was  to  Hieronymus,  so 
that  there  was  no  evidence  whatever  to  charge  the  defend- 
ant. 

And  if  that  motion  fail,  the  defendant  will  move  the  said 
court  for  a  new  trial  on  the  same  grounds ;  and  also, 

3d.  That  there  was  no  evidence  of  any  oririnal  under- 
taking by  the  defendant,  but  on  the  contrary,  the  evidence 
of  the  witness  Brady  proved  that  plaintiffs  themselves 
regarded  his  undertaking  as  collateral  and  not  original. 

4th.  That  there  was  no  evidence  to  sustain  the  verdict, 
but  the  same  is  manifestly  founded  on  the  admission  made 
by  defendant,  that  he  had  agreed  verbally  with  the  plain- 
tiffs to  guarantee  the  purchase  of  100  bales  of  bay  by  Hie- 
ronymus. 

5th.  That  the  verdict  is  arbitrary,  because  if  upon  the 
evidence  the  defendant  is  liable  for  any  part  of  the  amount 
sued  for,  he  is  liable  for  the  whole. 

6th.  Because  the  verdict  is  altogether  contrary  to  law 
and  the  evidence. 

Petigru  and  Lesesne,  for  the  motion.     PhiUips^  contra. 

CUrta,  per  Evans,  J.  The  book  entries  of  merchants  or 
tradesmen,  when  proved  by  the  oath  of  the  plaintiff,  estab- 
lish nothing  more  than  that  the  goods  were  sold  and  de- 
livered as  stated  in  the  entry,  and  if  that  be  sufficient  to 
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chai^  the  defendant,  no  other  evidence  need  be  offered,  as 
if  the  goods  be  charged  to  the  defendant  as  delivered  to 
himself.  But  if  the  entry  itself  does  not  prove  a  liability, 
and  some  additional  evidence  be  necessary  to  charge  the 
defendant,  such  additional  evidence  must  be  supplied  by 
some  other  witness.  The  plaintiff  is  a  competent  witness 
for  no  other  purpose  than  to  verify  his  entries.  Thus  if 
the  charge  was  that  the  goods  were  delivered  to  order, 
the  order  must  be  produced,  or  its  loss  shewn.  So,  also, 
if  the  charge  be  tliat  the  goods  were  delivered  at  the  re- 
quest of  the  defendant,  to  a  third  person,  the  request  or  di- 
rection of  the  defendant  to  charge  him  with  the  goods  so 
delivered,  must  be  proved  by  the  oath  of  some  other  wit- 
ness than  the  plaintiff.  This  was  fully  settled  in  the  case 
ofDeas  ads.  Darby ^  1  N.  <&  McG.  436.  In  that  case  the 
plaintiff,  who  was  a  tailor,  had  debited  the  defendant  with 
clothes  made  for  and  delivered  to  his  ward,  Richard 
Gaugh,  and  the  plaintiff  alone  was  called  to  prove  the  ac- 
count ;  it  was  decided  that  he  was  not  a  competent  wit- 
ness to  prove  the  delivery  of  the  clothes  to  Gough,  at  the 
defendant's  request.  '1  here  was,  therefore,  an  entire  fail- 
ure of  proof  to  charge  the  defendant  with  the  hay  deliver- 
ed to  Hieronymus,  by  any  competent  witness,  and  by  his 
admission  that  he  had  authorized  the  plaintiff  to  let  Hie- 
ronymus have  100  bales  of  hay,  and  he  would  guarantee 
the  payment,  he  bound  himself  by  no  legal  obligation.  The 
guarantee  is  not  an  original  undertaking.  It  is  collateral, 
and  an  undertaking  to  answer  for  the  debt  or  default  of 
another,  which  by  the  statute  of  frauds  must  be  in  writing. 
A  new  trial,  therefore,  is  granted. 

O'Neall,  Wardlaw  and  Frost,  JJ.  concurred. 
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Lem  Moore  vs.  Daniel  M.  Johnston. 

1.  In  an  action  of  trespan  to  try  titles,  the  defendant  produced  a  grant  to 
Ilia  &ther,  junior  to  that  of  the  plaintifi^  for  the  same  Uuid  ;  the  latter,  since 
1816,  having  claimed  the  land,  cut  timher  on  it,  and  paid  taxes,  and  was  al- 
so one  of  the  devisees  of  the  senior  grantee  to  the  land,  whose  death  was 
shewn,  and  his  will  produced. 

%  For  the  purpose  of  shewing  a  title  hy  possession  out  of  the  plaintiff, 
defendant  proved  a  tenancy  under  the  junior  grantee,  prior  to  1818,  and  till 
1840,  when  the  tenant  died,  a  short  time  before  the  death  of  the  grantee,  and 
her  son  afterwards  remained  in  possession  up  to  the  time  of  the  suit  The 
extent  of  the  tenant's  possession  was  a  cleared  enclosure  of  15  or  20  acres, 
cultivated,  and  cut  by  one  of  the  lines  of  the  tract  into  two  nearly  equal 
portions,  the  house  being  originally  on  the  part  outside  of  the  tract,  but  for 
many  years  past  had  been  inside.  Between  the  plaintiff  and  the  junior 
grantee,  a  suit  concerning  the  land  was  compromised  in  1818,  by  the  exe- 
cution of  a  relinquishment,  on  the  part  of  the  latter,  of  all  claim  to  lands 
granted  to  the  senior  grantee,  which  might  be  older  than  the  claims  of  de- 
fendant's father,  whose  parol  declarations  were  also  proven,  relinquishing 
all  right  of  adverse  possession  to  the  land  in  dispute. 

3.  Held^  that  from  the  time  of  the  compromise  and  relinquishment,  the 
possession  of  the  tenant  must  be  referred  to  the  plaintifl^s  title. 

4.  Although  the  tenant  had  entered  under  a  trespasser,  it  was  competent 
for  her  to  attorn  to  the  true  owner,  by  the  consent  of  her  original  landlord. 
And  this  resulted,  by  operation  of  law,  in  virtue  of  the  compromise  and  re- 
linquishment 

Before  Wardlaw,  J.  Qmwayboro\  November  TenUy  1842. 

Trespass  to  try  titles.  Suit  commenced  March  10, 1841. 
The  land  in  dispute  was  a  large  tract  of  swamp  and  ad- 
joining pine  land  on  the  little  Pee  Dee,  the  greater  part  of 
which  was  uncleared. 

The  plaintiff  shewed  a  grant  of  1500  acres,  the  land  in 
dispute,  to  Benjamin  Moore,  6th  February,  1792;  the 
death  of  Benjamin  Moore,  about  forty  years  ago,  and  his 
will,  devising  all  his  lands  (of  which  he  died  seized  of 
about  fifteen  or  twenty  thousand  acres)  to  all  his  grand- 
children, equally  to  be  divided  amongst  them  when  the 
youngest  should  attain  the  age  of  twenty-one  years,  with 
privilege  given  to  any  of  them  to  settle  upon  and  cultivate 
any  of  the  lands. 
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Sixteen  grandchildren  were  left,  the  youngest  of  whom 
attained  to  the  age  of  21,  fifteen  years  ago.  All  are  now 
dead  except  four  or  five  ;  many  have  left  descendants,  who 
are  now  widely  scattered.  Since  1816,  the  plaintiff  has 
claimed  this  tract,  cut  timber  upon  it,  and  paid  taxes  for 
it ;  and  for  12  years  last,  no  other  of  B.  Moore's  descend- 
ants has  laid  any  claim  to  it ;  but  no  division  ever  took 
place  amongst  the  grand  children. 

The  defendant  produced  a  grant  to  his  father,  William 
Johnston,  dated  2d  July,  1798,  of  the  same  land,  described 
by  the  same  trees,  marks,  courses  and  distances,  but  repre- 
sented in  quantity  as  only  500  acres ;  and  to  establish  a  title 
by  possession  out  of  the  plaintiff,  it  was  proved  that  Mrs. 
Cook,  prior  to  1818,  was  living  on  the  land  as  tenant  of 
Wm.  Johnston,  and  so  continued  until  her  death,  in  1840, 
(a  short  time  before  Mr.  Johnston's  death  ;)  after  which  her 
son,  Samuel  Cook,  who  had  lived  with  her,  remained  up 
to  this  time.  It  was  also  proved  that  William  Johnston, 
jr.,  had,  by  permission  of  William  Johnston,  sen.,  cleared  a 
field  of  about  ten  acres,  and  had  since  constantly  cultivated 
it  as  a  tenant  of  William  Johnston  in  his  life  time,  but  the 
time  between  this  clearing  and  the  death  of  William  John- 
ston, sen.,  was  not  sworn  to  exceed  eight  years,  although 
sometimes  spoken  of  as  ten  or  twelve  years. 

That  Mrs.  Cook  was  tenant  of  W.  Johnston,  was  proved 
by  her  declarations ;  but  as  to  the  extent  of  the  rights  she 
claimed,  it  appeared  only  that  she  lived  within  a  cleared 
enclosure  of  15  or  20  acres,  which  she  cultivated,  and 
which  was  cut  by  one  of  the  lines  of  the  tract  into  two 
nearly  equal  portions :  her  house  was  originally  on  the 
part  outside  of  the  tract,  but  for  many  years  past  has  been 
inside. 

The  plaintiff,  in  reply,  proved  that  in  1818  a  suit  con- 
cerning this  land  was  pending  between  the  plaintiff  and 
William  Johnston,  and  was  compromised  by  the  said  Wil- 
liam Johnston's  executing  a  relinguishment  of  all  claim  to 
lands  granted  to  "  Ben.  Moore  and  Edward  Russ,"  the 
grants  of  which  might  be  older  than  the  said  Johnston's 
claims,  (which  relinquishment,  dated  9th  September,  1818, 
was  produced,)  and  by  the  plaintiff's  executing,  at  the 
same  time,  a  conveyance  to  the  said  W.  Johnston,  of  100 
37 
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acres  of  this  land  granted  to  Benjamin  Moore,  f  which  con- 
veyance was  not  produced.)  The  witness  to  tnis  compro- 
mise also  proved  repeated  parol  declarations  of  W.  John- 
ston, about  the  time  of  the  compromise,  relinquishing  all 
claim  and  right  of  adverse  possession  to  the  land  now  in 
dispute. 

The  presiding  Judge  directed  the  jury  that  the  plaintiff, 
even  if  not  exclusive  owner,  might,  as  oneof  many  tenants 
in  common,  recover  against  a  trespasser — that  the  posses- 
sion of  W.  Johnston,  jun.,  was  tortious  until  he  shewed  it 
had  been  long  enough— that  by  the  relinquishment  of  W. 
Johnston,  sen.,  the  possession  of  Mrs.  Cook,  who  had  en- 
tered as  his  tenant,  became  the  possession  of  the  plaintiff, 
and  could  not  afterwards  be  adverse  to  the  plaintiff,  with- 
out a  going  out  and  re-entry  under  a  hostile  claim,  of  some 
distinct  act  which  would  amount  to  an  ouster ;  but  that  if 
Mrs.  Cook  was  tenant  of  W.  Johnston,  sen ,  under  an  ad- 
verse possession,  then  the  possession  was  his,  and  would 
avail  to  put  him  into  actual  possession  of  the  whole  land 
covered  by  his  grant. 

The  jury  found  for  the  defendant. 

The  plaintiff  appealed,  on  the  following  grounds: 

1.  Because  his  Honor  erred  in  charging  the  jury  that 
where  a  party  sets  up  title  by  possession,  established  by  an 
actual  enclosure  and  cultivation,  the  extent  of  his  posses- 
sion is  to  be  referred  to  his  paper  title,  including  but  a  por- 
tion of  the  enclosure,  and  not  to  his  actual  possession. 

2.  Because  the  verdict  of  the  jury  was  against  the  most 
conclusive  evidence  that  the  father  of  the  defendant,  under 
whom  he  claimed,  and  whose  only  title  was  by  possession, 
had  expressly  released  and  abandoned  all  title  and  claim, 
and  did  not  nold  adversely. 

Mitchell^  for  the  motionv     Munro^  contra. 

Curiay  pet  ButLER,  J.  From  the  fact  that  only  a  small 
portion  of  defendant's  possession  (about  a  third  of  it,)  was 
within  plaintiff's  grdnt,  there  might  have  been  good  reason 
to  conclude  that  it  had  been  acquired  by  inching  over,  and 
should  be  regarded  as  altogether  accidental.     It  appears. 
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bowever,  that  the  house  in  which  the  tenant  lived,  had 
been  built  and  occupied  for  many  years,  and  was  on  the 
land  claimed  by  the  defendant.  This  may  have  been  de- 
liberately done,  with  a  view  of  acquiring  a  title  by  the  ope- 
ration of  the  statute  of  limitations,  under  a  junior  grant, 
and  in  this  way  would  have  been  consistent  with  defend- 
ant's claim.  Under  some  circumstances,  such  a  possession 
might  have  been  availing.  It  could  not  have  been  so,  un- 
less the  possession  had  been  notorious,  continuous  and  ad- 
verse in  its  character.  Where  one  enters  on  land,  acknow-  b 
ledging  at  the  time  the  title  of  another,  or  subsequently  re-  i 
cognizes  it,  he  cannot  make  his  possession  adverse,  without  / 
either  giving  notice  of  his  design  to  the  owner,  or  doing  * 
some  act  indicative  of  his  adversary  position.  It  ap-  ' 
peared  in  this  case,  that  William  Johnston,  under  whom 
defendant  claimed,  had,  in  compromise  of  an  action  about 
this  very  land,  relinquished  all  claim  to  it,  and  had  made 
repeated  acknowledgments  that  it  was  Moore's  land.  Af- 
ter that,  Moore  had  every  reason  to  believe  that  his  title 
was  secure  from  any  claim  which  Johnston  might  set  up 
by  virtue  of  any  possession  under  Mrs.  Cook's  tenancy. 
From  the  time  of  this  compromise  and  relinquishment, 
Mrs.  Cook's  tenancy  should  be  referred  to  Moore's  title. 
Although  she  had  entered  under  a  trespasser,  it  was  com-* 
petent  for  her  to  attorn  to  the  true  owner,  by  the  consent 
of  her  original  landlord.  And  did  not  this  result  by  ope- 
ration of  law,  by  virtue  of  the  compromise  and  relinquish- 
ment of  Johnston  1  From  that  time  the  possession  of  the 
tenant  should  have  been  regarded  as  the  possession  of  the 
true  owner.  Without  some  actual  notice  to  the  contrary, 
or  without  some  act  on  the  partof  Johnston,  shewing  that 
he  had  again  laid  claim  to  the  land,  such  should  have  been 
the  conclusion  of  the  jury.  According  to  these  views,  the 
verdict  was  erroneously  rendered  for  the  defendant,  and 
should  be  set  aside.  The  motion  for  a  new  trial  is  there- 
fore granted. 

Richardson,  O'Neall,  Evans,  Wardlaw,  and  Frost, 
JJ.  concurred. 
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Daniel  Draper  vs.  Joseph  Pattina. 

1.  On  the  receipt  of  a  letter  by  a  comnusaioD  merchant,  co?ering  a  bill 
of  lading,  and  in?oice  of  sixty  boxes  of  lemons,  to  whom  they  were  consign- 
ed for  sale,  a  sale  was  effected,  and  a  memorandum  of  it  made  in  pencil  on 
the  invoice  subjoined  to  the  bill  of  lading,  in  the  presence  of  the  buyer,  and 
by  his  authority.    Thus,  "Sold  to  J.  P.  at  92,00  per  box." 

2^  On  the  arrival  of  the  lemons,  and  notice,  the  purchaser  refused  to  re- 
ceive them. 

3.  It  was  hdd  that  the  memorandum  made  by  the  commission  merchant 
was  sufficient  to  satisfy  the  Statute  of  Frauds. 

4  The  memorandum  shewed  the  sale  with  reasonable  certainty,  without 
the  necessity  of  mere  verbal  evidence. 

5.  A  debit  made  in  the  books  of  the  commission  merchant  did  not  lessen 
the  written  memorandum,  which  was  intelligible  without  the  books. 

Before  his  Hon.  Judge  King,  Recorder^  in  the  City  Court  of 
OujaleOm,  April  Teim,  1843. 

This  was  an  action  on  a  process  in  assumpsit  to  recov- 
er a  balance  due  on  a  consignment  of  lemonons,  alledged 
to  have  been  sold  to  defendant,  on  account  of  the  plaintiff. 

Mr.  Mowry  stated,  that  he  had  received  a  letter,  which 
he  produced,  of  the  6th  of  June,  1842,  from  Mr.  Draper, 
covering  a  bill  of  lading  and  invoice  of  60  boxes  of  lemons, 
in  fine  order.  On  the  very  day  lie  received  the  letter,  he 
met  the  defendant  Pattina.  Lemons  were  then  scarce. 
He  came  into  witness's  store — called  next  morning  and 
took  the  lemons  at  $2  per  box,  he  being  to  run  all  risks. 
The  letter  was  read  twice ;  and  the  memorandum,  ''sold 
to  Joseph  Pattina,  at  $2  per  box,"  in  pencil  on  the  invoice 
subjoined  to  the  bill  of  lading,  was  made  by  the  witness 
at  the  time,  in  the  presence  of  Mr.  Pattina,  and  by  his  au- 
thority. The  lemons  arrived  20  days  after.  Lemons  be- 
came more  plentiful  before  the  vessel  arrived.  As  soon  as 
the  lemons  were  landed,  witness  sent  his  son  to  notify  Pat- 
tina, and  his  son  came  back  and  said  Pattina  refused  to 
take  them.    They  were  then  sold  at  auction. 

The  witness  has  no  interest,  except  his  commissions 
for  selling. 

Cross  examined, — The  goods  were  consigned  to  him — 
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he  brought  an  action  in  his  own  name  to  recover.  The 
entry  is  made  in  his  books — he  read  the  letter  twice  to 
Mr.  Pattina :  he  did  not  tell  Pattina  when  the  vessel  was 
to  sail.  When  the  vessel  arrived,  some  of  the  lemons 
were  unsound.  Pattina  agreed  to  take  them.  He  saw 
the  memorandum.  The  witness  is  altogether  a  commis- 
sion merchant. 

Lewis  D.  JUowry. — The  lemons  were  sold  to  Pattina  at 
$2  per  box.  He  was  to  take  all  risks  and  have  them 
when  they  arrived.  The  entry  is  made  in  the  books  as 
all  entries  are  made.  (The  entry  in  the  books  of  S.  Mow- 
ry,  charges  the  lemons  to  Joseph  Pattina.)  When  the 
lemons  arrived,  my  (the  witness's)  father  sent  me  to  tell 
Mr.  Pattina,  that  they  were  at  his  risk  on  the  wharf.  He 
refused  to  receive  them.  I  was  sent  back  to  tell  him  that 
if  he  did  not  receive  them  they  would  be  sold  on  his  ac- 
count and  risk.  An  account  of  this  sale  was  rendered  to 
Pattina. 

Crass  examined, — When  the  lemons  were  landed,  I  in- 
formed Pattina  that  they  were  on  the  wharf.  We  shortly 
after  sent  them  to  vendue.  I  do  not  know  how  many 
boxes  were  landed,  but  some  were  landed.  I  saw  Pattina 
twice  about  them.  1  do  not  know  when  they  were  sold. 
Ji  C.  hlum. — Sold  60  boxes  of  lemons.  They  brought 
$28,25.  One  of  the  fruiterers  bought  a  large  portion  of 
the  lot  Lemons  were  then  plentiful.  A  large  quantity 
had  arrived  a  few  days  before  the  sale.  Some  few  were 
bad,  and  some  very  good.  We  (Blum  &  Gobia)  sold  and 
delivered  60  Boxes.  They  were  advertised  regularly. 
There  were  four  advertisements. 

The  entry  was  produced  from  Mowry's  books,  dated 
11th  July,  1842. 

S.  Mowry  examined.  The  lemons  were  landed  before 
the  witness  sent  his  son  (Lewis  D.  Mowry)  up  to  defend- 
ant I  (witness)  have  always  made  it  my  custom  to  noti- 
fy purchasers  when  goods  were  landed  on  the  wharves, 
ana  this  I  have  considered  a  delivery,  and  have  always 
done  business  in  this  way.  I  never  send  articles  up  un- 
less I  have  a  special  order. 

Cross  examined. — When  goods  arrive  and  are  not  re- 
moved, they  are  stored  on  account  of  the  party,  if  left  out 


294  Draper  vs.  Pattina. 

all  night    I  do  not  think  that  I  should  have  stored  them. 
Here  the  evidence  closed. 

Copy  of  Letter, 

Boston,  June  6th,  1842. 
S.  MowRY,  Jr.  Esq. 
SIR —  Yours  of  16th  May,  came  duly  with  sales  of  75  boxes 
lemons  per  Congaree,  net  proceed  of  sales,  deducting  cost  of 
Check,  $235,04,  for  which  I  have  Check  on  New  York,  balanc- 
ing the  amount. 

I  now  enclose  bill  of  lading  and  invoice  of  sixty  boxes  of 
lemons  in  prime  order.  There  is  no  mistake,  but  as  a  vessel 
is  expected  to  go  to  Charleston  direct  from  Sicily,  and  may  be 
soon  looked  for,  I  wish  you  to  sell  this  to  arrive,  if  possible,  and 
not  to  warrant  them,  so  as  to  have  no  backing  out, 
Yours,  <fec. 

DANIEL  DRAPER. 

The  bill  of  lading  is  subjoined,  at  the  foot  of  which,  in  pencil 
mark,  is  the  following  Memorandum :  '^Sold  to  Joseph  Pattina, 
$2  per  box." 

Copy  of  Bill  of  Lading, 

Shipped  in  good  order  and  condition,  by  Daniel  Draper,  on 
board  the  good  ship  called  the  Lucas,  whereof — is  master  for  this 
present  voyage,  now  lying  in  the  port  of  Boston,  sixty  boxes 
lemons,  being  marked  and  numbered  as  in  the  margin,  to  be  de- 
livered in  like  good  order  and  condition  at  the  aforesaid  port  of 
Charleston  (the  danger  of  the  sea  only  excepted)  unto  S.  Mowry 
Jr.  or  to  his  assigns,  he  or  they  paying  freight  for  the  said  goods 
fifteen  cents  per  box,  with  primage  and  average  accustomed. 
In  witness  whereof  the  master  of  said  vessel  hath  affirmed  to  three 
bills  of  lading,  all  of  this  tenor  and  date,  one  of  which  being 
accomplished  the  others  to  stand  void. 

Dated  at  Boston,  June  4th.  1842. 

Signed  for  the  Master, 
GEO.  LOMBARD. 

Mr.  Seymour,  for  the  defendant,  contended  that  the  de- 
fendant was  not  liable  under  the  St.  of  Frauds,  sec.  17,  2 
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St  L.  528.  "From  and  after  the  said  24th  day  of  June, 
(1672,)  no  contract  for  the  sale  of  any  goods,  wares  or  mer- 
chandises, for  the  price  of  £10  sterling,  or  upwards,  shall 
be  allowed  to  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  a  part  pay- 
ment, or  that  some  note  or  memorandum  in  writing  of  the 
said  bargain  be  made  and  signed  by  the  parties  to  be 
charged  with  such  contract,  or  their  agents  thereto  legally 
authorised."  That  in  this  case  there  was  no  delivery,  nor 
no  memorandum  in  writing  within  the  statute  to  bind  the 
defendant. 

Mr.  Rice,  for  the  plaintiff,  contended  that  this  was  a  sale 
by  a  broker  or  commission  Merchant  for  the  plaintiff — that 
there  was  an  actual  delivery  to  the  defendant — that  the 
landing  on  the  wharf  and  notice  to  the  defendant  was 
equivalent  to  a  delivery,  and  was  in  truth  a  delivery. 

That  if  there  was  no  delivery,  there  was  a  memoran- 
dum in  writing  sufficient  to  bind  the  defendant  within  the 
Statute;  and  he  quoted  a  number  of  authorities  in  support 
of  this  position.  Chit,  on  Gont.  114,  115.  Saunderson  vs. 
Jadcson^  2d  Bos.  and  Pul.  238.  Hinds  vs.  Whitehouse^  7 
East,  550.  Schneider  vs.  JVorris,  2  Maul,  and  Sel.  286,  cftc. 

In  this  case,  the  Court  considered,  that  while  it  was 
bound  not  to  encroach  in  any  manner  on  the  provision  of 
the  statute  of  frauds,  yet  the  statute  was  to  be  construed 
by  the  decisions  of  our  Courts,  so  as,  if  possible,  to  obey 
the  statute,  and  protect  the  integrity  and  good  faith  of  con- 
tracts. The  memorandum  of  the  sale  insisted  on  for  the 
plaintiff,  and  on  which  the  judgment  of  the  Court  was 
founded,  was  made  by  the  broker  or  commission  merchant, 
himself  employed  by  the  plaintiff  to  sell  the  lemons,  on 
the  invoice  of  them,  which  set  forth  the  quantity,  and  w^s 
attached  to  the  bill  of  lading,  and  formed  a  part  of  the  same 
paper  which  contained  the  letter  of  consignment  and  bill 
of  lading  from  the  plaintiff.  The  memorandum  is  in  these 
ivords :    "Sold  to  Joseph  Pattina,  $2  per  box." 

It  seems  to  be  well  settled  that  the  broker  or  commission 
merchant,  when  a  sale  is  effected,  is  the  agent  of  both  the 
buyer  and  the  seller;  Backer  vs.  Cammeyer,  1  Esp.  Rep. 
105.    Sirrnn  vs.  Motivos,  3  Bun  1921.    Hinds  vs.  White- 
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house^  7  East,  556;  Jenkim  m.  Bdggj  2  Tread.  Const.  121; 
and  is  authorised  to  enter  the  buyer's  name  in  a  memoran- 
dum bj  which  he  will  be  bound.    It  makes  no  difference 
that  the  memorandum  is  in  pencil.    A  will  in  pencil  may 
be  good ;  liymes  vs.  Oarkson^  1  Phil.  22;  Dickson  vs.  Dick- 
son ;  2  Phil.  175.    It  may  be  argued,  that  the  plaintiff  was 
not  bound  by  this  contract,  and  that  therefore  the  defend- 
ant was  not.    But  the  memorandum  is  endorsed  on  the 
plaintiff's  own  letter  accompanying  the  goods,  and  prefixed 
to  the  invoice,  saying,  they  were  consigned  for  sale,  and 
by  this  the  plaintiff  would  be  bound.    But  if  he  were  not, 
still  the  defendant  would  be  bound.     Lord   Hardwicke 
says,  {Blockhouse  vs.  Mohun^  3  Swans.  434,  435 ;  2  Eng. 
Ga.  Ab.  32,  pi.  44.)  ''Many  cases  have  occurred  where  agree- 
ments for  lands,  appearing  in  writing  under  the  hand  of 
the  party  who  was  to  be  bound  by  it,  (which  are  the 
words  of  the  Stat.)  notwithstanding  there  was  no  writing 
of  the  other  part,  have  been  carried  into  execution."  Here 
the  broker  says  expressly  he  was  authorized  by  the  de- 
fendant to  make  this  memorandum.     It  seemed  to  the 
Court  to  be  stronger  for  the  plaintiff  than  the  cases  of 
Mertit  vs.  Clasen,  12  John.  102;  dasen  vs.  BaUy^  14  John. 
484.    The  articles  sold,  60  boxes  lemons  to  Joseph  Pat- 
tina, $2  per  box,  subjoined  to  the  plaintiff's  letter  and  bill 
of  lading,  leave  little  room  to  doubt  the  contract  of  the 
parties.    The  Court  decreed  for  the  plaintiff  the  balance 
due  on  his  account,  and  was  served  with  the  accompany- 
ing notice  of  appeal. 

1.  That  the  writing  on  the  bill  of  lading  was  not  such  a 
memorandum  in  writing,  as  would  take  the  case  out  oi  the 
statute  of  frauds. 

2.  That  the  decree  in  other  respects  was  contrary  to 
law  and  evidence. 

Thompson,  for  the  motion.  Cited  2  Leigh's  N.  P.  1060 ;  3 
Barn.  &  Aid.  34. 

Riccj  contra.     Cited  2  Kent  Com.  610. 

Curia,  per  Richardson,  J.    This  Court  concurs  in  the 
decree  of  the  City  Judge ;  and  in  the  law  as  expounded ; 
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therefore  very  little  comment  is  required.  The  specific 
objection  made  by  the  appeal  is,  that  the  memorandum  in 
pencil  is  not  sufficient  to  take  the  case  out  of  the  statute 
of  frauds.  But  the  words  ''sold  to  James  Pattina,  $2  per 
box,"  refer  to  the  sixty  boxes  of  lemons ;  and  being  writ- 
ten with  a  pencil  constitutes  no  valid  objection ;  (2  Kent, 
402,  and  several  cases  referred  to  by  the  presiding  Judge.) 

This  brief  memorandum  endorsed  on  the  invoicevsub- 
joined  to  the  bill  of  lading,  refers  to  the  consignment  of 
sixty  boxes  of  lemons  as  sold  at  the  time  to  Pattina,  and 
thus  shews  the  sale  with  reasonable  certainty,  without  the 
necessity  of  mere  verbal  evidence.  This  satisfies  the 
statute  of  frauds.  It  was  a  written  and  not  merely  a 
verbal  contract.  But  by  whom  was  the  memorandum  en- 
dorsed 1  It  was  made  in  the  presence  of,  and  by  the  au- 
thority of  Pattina,  says  Mr.  Mowry ;  and  Mr.  Mowry  being 
the  connsigee,  thus  became  the  agent  also  of  the  vendee 
in  the  terms  of  the  statute,  ''their  agent  thereby  legally 
authorized." 

It  was  asked  in  the  argument  why  was  not  the  bill  of 
lading  delivered ;  this  might  have  been  done.  But  as  Mow- 
ry had  still  to  receive  and  deliver  the  lemons,  he  retained 
it,  with  reason ;  the  delivery  was  prospective.  As  to  the  de- 
bit made  in  the  books  of  Mowry,  it  cannot  lessen  the  writ- 
ten memorandum,  which  is  intelligible  without  the  books, 
and  the  entry  was  in  the  way  of  commission  merchants^ 
salesmen,  <&c. 

The  appeal  is  dismissed  upon  all  the  grounds  taken. 

(yNEALL,  Evans,  Butler,  Wardlaw  and  Frost,  JJ. 
concurred. 

38 
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Benjamin  Gildersleeve  vs.  Alexander  Alexander. 

1.  The  Act  of  1818,  (7  StaL  319)  to  enlarge  the  jurisdiction  of  the  City 
Court  of  Charleston,  which  provides  "that  nothing  contained  in  this  Act 
shall  be  so  construed  as  to  extend  to  any  inhabitant  of  this  State,  who  may 
not  be  resident  within  the  City  of  Charleston;  and  no  person  shall  be  con- 
strued to  be  a  resident  of  the  said  City,  unless  he  shall  have  resided  in  the 
said  City  three  months  prior  to  the  commencement  of  the  suit  or  prosecu- 
tion, or  shall  have  resided  within  the  said  City  four  months  during  the 
year  preceding  the  commencement  of  the  said  suit  or  prosecution,"  subjects 
to  the  jurisdiction  of  that  Court  persons  who  are  resident,  and  have  been 
for  three  months  prior  to  the  suit,  and  persons  resident  who  may  not  have 
resided  in  the  City  three  months  prior  to  the  suit,  but  who  were  residents 
four  months  in  the  year  preceding. 

2.  This  construction  gives  effect  to  all  the  terms  of  the  Act,  and  is  subor- 
dinate to  that  part  of  it  which  provides  that  it  shall  not  be  "so  construed  as 
to  eitend  to  any  inhabitant  of  this  State  who  may  not  be  resident  within 
the  City." 

IHed  before  his  ffonor,  the  Recorder^  in  the  City  Court  of 
Charleston^  January  Temiy  1843. 

This  was  an  action  of  assumpsit  on  note. 

Ttie  question  which  arose  was,  on  a  plea  to  the  juris- 
diction of  the  City  Court. 

It  was  admitted  that  the  defendant  had  lived  for  two  or 
three  years  in  the  city  of  Charleston,  and  at  the  time  that 
he  made  the  note  sued,  and  that  he  had  removed  and  resi- 
ded beyond  the  bounds  of  the  city  only  eleven  days  before 
the  suing  out  of  the  writ  against  him.  It  was  insisted, 
that  to  give  the  cdurt  jurisdiction,  as  the  defendant  was 
admitted  to  be  a  citizen  of  the  State,  he  must,  at  the  time 
that  the  writ  issued,  be  a  resident  within  the  city ;  and  on 
this  ground,  the  defendant  pleaded  to  the  jurisdiction  of 
the  court. 

His  Honor  overruled  the  plea,  on  the  ground  that  the  Act 
to  enlarge  the  jurisdiction  of  the  court,  defines  who  shall  be 
considered  a  resident.  One  who  has  resided  in  the  city 
three  months  prior  to  the  commencement  of  the  suit,  or 
who  shall  have  resided  within  the  city  four  months  during 
the  year  immediately  preceding  the  commencement  of  the 
suit;  and  it  appeared  to  the  court  that  the  defendant  came 
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within  the  latter  legislative  definition  of  a  resident,  and 
was,  tberfore,  rightfully  subject  to  the  jurisdiction  of  the 
court. 

The  defendant  appealed,  on  the  ground,  that  at  the  com- 
mencement of  the  suit,  the  defendant  was  an  inhabitant  of 
the  State,  not  residing  within  the  city  of  Charleston,  but 
having  his  domicile,  bona  fde,  without  the  limits  of  the 
said  city,  and  not  subject,  in  the  present  case,  to  the  juris- 
diction of  the  City  Court. 

Mr,  Ashbjfy  for  the  appellant.  It  is  said  to  be  laid  down  in 
one  of  the  old  reporters,  Ventris,  333,  that  the  liberty  of  the  sub- 
ject is  infringed  by  subjecting  him  to  a  jurisdiction  to  which  he 
is  not  legally  amenable,  and  the  legislature  is  not  to  be  presumed 
to  have  intended  to  subject  an  inhabitant  of  the  State,  not  a 
resident  of  the  city  of  Charleston,  to  the  jurisdiction  of  the  City 
Court,  unless  the  words  of  the  statute  to  that  effect  are  clear  and 
explicit.  The  Act  of  1818,  Statutes  at  large,  vol.  7,  p.  319,  to 
enlarge  the  jurisdiction  of  the  City  Court,  provides,  "that  noth- 
ing contained  in  this  Act  shall  be  so  construed  as  to  extend  to 
any  inhabitant  of  this  State,  who  may  not  be  resident  within  the 
city  of  Charleston ;  and  no  person  shall  be  construed  to  be  a 
resident  of  the  said  city,  unless  he  shall  havs  resided  in  the  said 
city  three  months  prior  to  the  commencement  of  the  suit  or 
prosecution,  or  shall  have  resided  within  the  said  city  four  months 
daring  the  year  preceding  the  commencement  of  the  said  suit  or 
prosecution." 

Now,  I  submit,  that  the  Act  requires  actual  residence  at  the 
time  suit  is  brought,  and  that  this  residence  shall  have  been  of 
three  months  duration,  except  in  the  case  where  the  defendant 
has  lived  in  the  city  for  four  months  in  the  year  immediately 
preceding  the  suit,  when  he  is  subject  to  the  jurisdiction  of  the 
city  court,  without  the  previous  residence  of  three  months; 
provided  he  is  actually  a  resident  of  the  city  at  the  time  the 
writ  is  sued  out.  This  construction  gives  a  meaning  to  all  the 
words  of  the  Act ;  that  of  his  Honor,  the  Recorder,  annuls  that 
part  of  it  which  provides  that  it  shall  not  be  so  construed  as  to 
extend  to  inhabitants  of  the  State  who  are  non-residents 
of  the  City.  In  cases,  too,  like  that  of  the  defendant,  the  jur- 
isdiction of  the  court  depends  upon  the  accident  of  serving 
the  defendant  personally   with  the  writ,    in  the  city,  for  it 
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is  not  pretended  that  the  city  sheriff  could  make  the  service 
effectual,  by  that  other  mode,  known  to  our  laws,  of  leav* 
ing  a  copy  of  the  writ  at  the  usual  place  of  abode  of  the  defend- 
ant, for  this  abode  is  without  the  limits  of  the  city,  and  the  Act 
of  1801,  (Stat  at  Large,  vol.  7,  302)  organizing  the  city  court, 
declares  that  no  writ  or  process  issuing  out  of  the  court,  shall  be 
of  force  for  service  or  execution  out  of  the  limits  of  the  city. 

I  submit,  too,  that  the  other  Acts  of  the  legislature,  relative  to 
the  city  court,  strengthen  the  defendant's  claim;  for  that  of  1801, 
provides  that  no  citizen  of  the  State,  who  shall  not  have  been  in 
the  habit  of  residing  in  the  city  four  months  in  the  year  prece- 
ding the  commencement  of  the  suit,  shall  be  liable  to  be  sued 
in  the  court;  (Stat,  at  Large,  vol.  7,  p.  302)  and  this  habit 
could  hardly  be  predicated  of  a  defendant  who  had  ceased  to 
live  there  altogether ;  and  the  Act  of  1825,  (do.  p.  329)  giving 
the  city  court  current  jurisdiction  with  the  common  pleas,  in 
suits  on  certain  mercantile  contracts,  to  any  amount,  especially 
restricts  the  jurisdiction  to  cases  where  the  defendant  is  a  resi- 
dent within  the  limits  of  the  city,  or  is  not  a  resident  of  the 
State. 

The  construction  of  the  Recorder  leads  to  the  anomalous 
result  of  making  a  citizen  of  the  State  a  resident  of  the  city  for 
eight  months  afier  he  may  have  become  bona  fide  a  resident  of 
some  other  place,  provided  only,  that  he  can  be  found  in  Charles- 
ton, by  the  city  sheriff ;  thus  continuing  for  this  length  of  time 
a  residence  by  definition,  which  had  ceased  to  exist  by  habitation ; 
suing  htm  in  the  city  court  as  a  resident,  but,  at  the  same  time, 
double  taxing  him  in  the  city  treasury,  as  a  non-resident 

Dukes,  contra. 

Carta,  per  Frost,  J.  The  appeal  submits  to  the  con- 
sideration of  the  court,  the  construction  of  the  Act  of  1818, 
to  enlarge  the  jurisdiction  of  the  city  court  of  Charleston. 
The  Act  provides,  that  "nothing  in  this  Act  contained  shall 
be  construed  so  as  to  extend  to  any  inhabitant  of  this 
State  who  may  not  be  a  resident  within  the  city  of  Charles- 
ton ;  and  no  person  shall  be  construed  to  be  a  resident  of 
the  said  city,  unless  he  shall  have  resided  in  the  said  city 
three  months  prior  to  the  commencement  of  the  suit  or 
prosecution,  or  shall  have  resided  in  the  said  city  four 
months  during  the  year  preceding  the  commencement  of 
4he  said  iuit  or  prosecution." 
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The  defendant,  it  is  admitted,  was  an  inhabitant  of  the 
State,  and  was  not  a  resident  of  the  city,  when  the  process 
from  the  city  court  was  sued  out.  The  first  member  of 
the  clause,  that  nothing  in  the  Act  contained  shall  be  so 
construed  as  to  subject  an  inhabitant  of  the  State,  who  is 
not  a  resident  of  the  city,  to  the  jurisdiction  of  the  city 
court,  is  the  principal  and  controlling  provision  of  the  en- 
actment, and  in  subordination  to  it  the  rest  of  the  enact- 
ment must  be  construed.  It  is  possible  this  declaration 
may  be  limited  or  qualified,  but  that  cannot  lightly  be 
assumed.  The  clause  then  proceeds  to  define  what  resi- 
dents of  the  city  shall  be  subject  to  the  jurisdiction  of  the 
court,  and  describes  two  classes.  1st.  such  as  may  have 
resided  within  the  city  three  months  before  the  commence- 
ment of  the  suit ;  and,  2d.  such  as  shall  have  resided 
within  the  city  four  months  during  the  year  preceding  the 
commencement  of  the  suit. 

It  is  clear  the  defendant  is  not  embraced  in  the  first 
class ;  but  it  is  supposed  he  is  included  in  the  last.  The 
first  objection  to  this  construction  is,  that  under  the  defini- 
tion of  a  resident,  it  includes  one  confessedly  not  a  resi- 
dent, a  contradiction  not  to  be  admitted.  But  such  incon- 
sistency is  not  necessary.  Among  the  residents  in  the 
city,  some  may  inhabit  it  permanently,  and  others  at  inter- 
vals of  time.  In  Charleston,  there  is  a  considerable  num- 
ber of  the  last  description — persons  who  reside  in  the  city, 
but  spend  many  months  away  from  it.  If  such  persons 
were  included  in  the  first  class,  they  would  be  almost  en- 
tirely exempt  from  the  jurisdiction,  being  absent  about  six 
or  seven  months,  and  on  their  return,  subject  only  after 
three  months  residence  within  the  city  prior  to  the  suit. 
The  number  of  these  persons  is  sufficient  to  make  the  in- 
clusion of  them  important,  and  in  reference  to  them  the 
second  definition  must  be  construed. 

By  this  well  known  habit  of  many  residents,  persons 
subject  to  the  jurisdiction  of  the  court  were  denned  in 
the  Act  of  1801,  which  provides  that  no  citizen  of  the 
State,  who  shall  not  have  been  in  the  habit  of  residing  in 
the  city  four  months  in  the  year,  shall  be  subject  to  the 
jurisdiction  of  the  court.  In  the  Act  of  1818,  the  uncer- 
tainty of  habit  is  reduced  by  substituting  a  residence  of 
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four  months  in  the  preceding  year.  The  definition,  in  su- 
bordination to  the  first  clause,  must  assume  such  persons 
to  be  residents,  for  in  defining  residents,  persons  who  are 
non-residents  cannot  be  included.  By  this  construction, 
effect  is  given  to  all  the  terms  of  the  Act.  Persons  who 
are  resident,  and  have  been  for  three  months  prior  to  the 
suit;  and  persons,  residents,  who  may  not  have  resided  in 
the  city  three  months  prior  to  the  suit,  but  who  were  resi- 
dents four  months  in  the  year  preceding,  are,  by  this 
clause  of  the  Act  of  1818,  subject  to  the  jurisdiction  of 
the  city  court. 

The  opinion  of  the  court  is,  that  the  plea  to  the  juris- 
diction snould  have  been  allowed,  and  the  motion  is 
granted. 

Richardson,  O'Neall,  Evans,  Butler  and  Wardlaw, 
JJ.   concurred. 


The  Union  Bank  of  South  Carolina  vs.  A.  G.  Magrath. 

Hiram  Hutchinson  vs.  A.  G.  Magrath. 

Hirarri  Hutchinson  vs.  Ker  Boyce  and  Christopher  F.  Stoney. 

1.  A  judgment  confessed  during  the  term,  in  a  case  which  had  been  be- 
fore placed  on  the  issue  docket  for  trial,  and  which  was  signed  and  entered 
up  by  the  Clerk,  is  equal  in  effect  to  judgments  on  verdicts  or  decrees,  and 
is  not  affected  by  the  11th  Rule  of  Court 

2.  As  to  the  effect,  it  is  of  no  moment  whether  the  confession  of  judg- 
ment be  in  vacation  or  term  time,  or  entered  on  the  docket  of  cases  for  trial, 
or  be  made  before  the  Clerk,  under  the  formula  laid  down  by  the  Act  of  1 839 . 

3.  The  11th  Rule  of  Court  was  adopted  to  prevent  indecent  haste,  and 
preference  of  one  recovery  over  others,  when  all  were  obtained  at  the  same 
Court,  and  were  entitled  to  the  same  lawful  liens. 

Before  Evans,  J.  at  Charleston^  Spring  Term,  1843. 
The  first  of  the  above  stated  cases  was  regularly  on  the 
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issue  docket,  at  the  March  Term  of  the  Court  of  Common 
Pleas  for  Charleston  district,  and  when  called,  was,  at  the 
instance  of  the  defendant,  marked  "judgment  confessed." 
On  the  declaration  is  endorsed  a  confession  of  judgment  in 
the  usual  form,  signed  by  the  defendant,  without  date,  up- 
on which  judgment  was  signed  and  entered  on  the  8th  of 
April,  1843. 

The  second  case  was  not  on  the  docket.  There  is  en- 
dorsed on  the  declaration  a  confession  of  judgment  in  the 
usual  form,  signed  by  the  defendant,  and  dated  7th  April, 
1843,  and  also  the  following  memorandum,  in  the  hand 
writing  of  Mr.  Brewster,  one  of  the  plaintiff's  attornies  : 
''judgment  to  be  confessed,  and  entered  up  on  the  rising  of 
the  court  in  January." 

On  motion  of  Messrs.  Bailey  and  Brewster,  his  Honor 
made  the  following  order,  viz  : 

"  Union  Bank    ^      Judgment  by  confession,  the  case  be- 
V8.  >  ing  on  docket  at  this  Term,  signed  8th 

A.  G.  Magrath.  )  April,  1843,  for  $18,757  97. 
Hiram  Hutchinson  )  judgment  confessed  7th  April,  1843, 

.    o  tS?*  i  for  $2,108  88. 

A.  G.  Magrath.     )  ' 

The  judgment  in  the  first  mentioned  of  the  above  cases 
having  been  confessed  during  the  present  Term,  the  case 
being  on  the  docket,  and  the  Clerk  having  signed  and  en- 
tered up  judgment,  by  confession,  on  8th  April,  1843,  it  is, 
on  motion  of  Bailey  and  Brewster,  the  attornies  of  the 
plaintiffs  in  the  second  of  the  above  cases,  ordered  that  the 
Clerk  take  the  judgment  in  the  said  first  mentioned  case 
off  the  file,  and  that  he  do  not  enter  the  same  until  the 
rising  of  the  court,  conformably  to  the  Uth  Rule  of  Court." 

The  plaintiffs  in  the  first  case  appealed,  on  the  follow- 
ing ground,  viz: 

That  a  judgment  by  confession  may  be  entered  at  any 
time,  and  that  such  has  been  the  immemorial  practice  of 
the  courts  of  this  State,  following  the  practice  of  the  En- 
glish courts. 

In  the  third  case  slated,  the  plaintiff  obtained  a  rule 
against  the  defendants,  under  the  following  state  of  facts. 
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The  plaintiiT,  Hiram  Hutchinson,  during  the  present 
Term,  obtained  judgment  against  A.  G.  Magrath,  for  $2,- 
108  88,  which  was  confessed  on  the  record  of  the  7th 
April,  1843;  and  he  also  obtained  judgment  against  John 
Magrath,  for  $3,185,  78,  by  assessment,  on  reference  to  the 
Clerk,  on  the  25th  March,  1843.  The  first  of  these  cases 
was  not  on  either  of  the  dockets  of  the  court,  but  was  en- 
dorsed, '' judgment  to  be  confessed,  and  entered  up  on  the 
rising  of  the  court  in  January."  The  second  case  was  on 
the  writ  of  enquiry  docket  for  this  Term.  The  respondent, 
Ker  Boyce,  obtained  judgment  against  A.  G.  Magrath,  for 
$12,116  34,  by  confession  before  the  Clerk,  under  the  Act 
of  1839,  which  confession  was  made  on  the  13th  April, 
1843,  and  entered  up  as  of  that  day;  and  the  respondent, 
Christopher  F.  Stoney,  obtained  judgment  against  John 
Magrath,  for  $5,018,  by  confession,  on  the  record  of  pro- 
ceedings in  an  action,  made  on  the  15th  April,  1843,  and 
entered  up  same  day.  But  neither  of  these  two  last  men- 
tioned cases  was  on  any  of  the  dockets  of  the  court  for  the 
present  Term.  The  plaintiff,  Hiram  Hutchinson,  obtained 
a  rule  on  the  respondents,  Ker  Boyce  and  Christopher  F. 
Stoney,  to  show  cause  why  the  judgments  severally  en- 
tered up  by  them,  as  above  mentioned,  should  not  be  taken 
off  the  file,  or  set  aside,  and  the  entry  thereof  suspended 
until  the  last  day  of  the  Term,  conformably  to  the  11th 
Rule  of  Court ;  but  on  the  return  thereof,  his  Honor  dis- 
charged the  rule. 

As  the  cases  were  not  on  the  docket,  the  presiding  Judge 
did  not  consider  them  as  coming  within  the  rule  of  court. 

The  plaintiff,  Hiram  Hutchinson,  appealed,  and  moved 
that  his  Honor's  decision  be  reversed,  and  the  rule  made 
absolute,  on  the  following  grounds : 

1.  That  every  judgment,  whether  it  be  on  a  confession  or 
otherwise;  and  if  by  confession,  whether  it  be  in  the  com- 
mon form,  on  the  record  of  proceedings  in  an  action,  or  in 
the  special  form  of  confession  before  the  Clerk,  prescribed 
by  the  Act  of  1839 ;  and  if  on  proceedings^n  an  action, 
whether  the  case  be  on  the  docket  or  not,  operates  only 
as  the  judgment  of  the  Churt,  and  is  therefore  subject  to 
all  the  rules  of  the  Court  relative  to  its  judgments,  inclu- 
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ding  the  11th  Rule,  which  provides  that  "  no  judgment  ob- 
tained at  any  court  shall  be  entered  up  previous  to  the  day 
of  the  court's  rising." 

2.  That  the  whole  term  is,  in  legal  contemplation,  but 
one  day,  and  every  judgment,  however  obtained,  and  in 
whatever  form  entered,  being  the  act  of  the  courty  all  judg- 
ments entered  during  any  Term  are  entitled  to  equal  rank 
as  liens;  and  the  11th  Rule  of  the  Courtis,  in  fact,  intend- 
ed merely  to  prevent  the  allowance  of  a  priority,  from  the 
apparent  date,  to  which  a  judgment  entered  before  the  last 
day  of  Term,  is  not,  in  law,  entitled.  Nor  do  judgments 
confessed  under  the  Act  of  1839,  constitute  an  exception 
to  the  general  rule,  inasmuch  as  that  Act  expressly  pro- 
vides that  judgments  so  confessed,  "  shall  have  like  force 
and  effect  as  if  such  judgment  was  founded  on  any  verdict 
or  decree  rendered  in  open  court." 

Perenneau,  Mazyck  ^T  Findley^  for  the  appellants,  in  the 
fiist  stated  case.  Judgments  by  confession  may  be  entered  at 
any  time.     Cited  1  Tidd,  603  ;  3  Blackst.  Com.  397. 

The  practice  has  been  uniform  to  enter  up  judgments  by  con- 
fession, as  soon  as  made.  This  has  been  done  in  term  time  and 
out  of  it,  and  there  is  no  distinction  between  cases  on  and  not  on 
the  docket.     Cited  1  Speer's  Rep.  114. 

Bailey  J  Attorney  General,  contra. 

Bailey  4*  Brewster^  for  the  motion  in  the  third  case,  as  stated. 

Ehrlbut,  contra. 

Curiayper  Richai^dson,  J.  There  appears  to  be  no 
doubt  that  the  practice  in  England  is  to  enter  up  judgment 
without  delay,  upon  a  cognovit  actionem^  or  confession  of 
'debt  or  damages.  "  If  it  be  of  the  whole,"  <ftc.,  says  Tidd, 
1  vol.  560,  '^  the  plaintiff's  attorney  may  immediately  sign 
final  judgment,  and  take  out  execution  thereon." 

Tomlins,  title  "  Judgment,"  lays  down  the  same  rule,  2 
vol.  294,  adding,  ^'  thus  a  debtor  may  give  one  creditor  a 

i>reference  to  another,  who  has  obtained  judgment  after  a 
ong  litigation."  See,  also,  note  to  3  Black,  p.  396,  and 
Crompton,  316,  referring  to  3  T.  R.  235,  for  the  authority 
for  entering  up  the  judgment  on  the  day  of  the  confession. 
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In  the  State  of  South  Carolina,  as  far  as  we  can  disco- 
ver, our  own  general  practice  has  been  the  same,  at  least 
in  vacation.  In  term  time  it  has  been  various,  since  the 
adoption  of  the  11th  rule  of  Court  in  1800,  that  judgments 
shall  not  be  entered  up  before  the  last  day  of  the  term,  or 
rising  of  the  court.  But  that  rule  was  adopted,  evidently, 
to  prevent  indecent  haste,  and  preference  of  one  recovery 
over  others,  when  all  were  obtained  at  the  same  court,  and 
were  entitled  to  the  same  lawful  liens. 

For  such  objects,  the  whole  term  is  as  one  day  or  mo- 
ment, in  reference  to  successive  adjudications,  orders,  and 
the  like.  1  Sellon's  P.  p.  3.  But  ought  such  a  rule  to  in- 
terfere with  the  personal  right  of  a  debtor  to  prefer  one 
creditor  to  another  1  Such  a  preference  could  scarcely  be 
prevented  by  any  rules ;  for  the  debtor  would  only  have  to 
confess  judgment  in  some  other  district,  where  it  is  not 
term  time,  or  before  some  other  court ;  or  else  make  an  as- 
signment or  mortgage,  which  could  not  be  prevented  by 
rules  of  court.  Confessions  of  judgment  constitute  but 
another  way  of  giving  such  preference,  and  may  be  just  as 
right  and  proper  as  those. 

I  apprehend  the  legal  principle  to  be  this ;  that  courts  of 
justice  are  always  open  for  the  commencement  of  suits  at 
law,  and  for  maturing  them.  Peace,  order  and  justice,  re- 
quire such  a  principle ;  and  where  the  suit  or  action  is 
confessed  by  the  defendant,  the  same  principle  applies ; 
and  there  tiien  being  no  contestation,  no  question  for  a 
judge  to  pass  upon,  the  law  awards  the  judgment  and  ex- 
ecution instantly,  as  a  necessary  consequence  of  the  suit, 
and  confession  of  indebtedness,  for  so  much  money  to  tbe 
plaintiff.  '  So,  also,  the  11th  rule  of  court  is  not  to  enable 
the  Judge  to  decide  whether  judgments  shall  be  entered* 
up  on  the  verdicts  and  decrees  of  the  term.  Such  judg- 
ments follow  of  right.  The  end  of  the  rule  is  to  equalize 
the  liens. 

If  such  reasoning  be  just,  it  is  of  no  moment  whether 
the  confession  of  judgment  be  in  vacation  or  term  time,  or 
entered  on  the  docket  of  cases  for  trial,  or  be  made  before 
the  Clerk,  under  the  formula  laid  down  by  the  Act  of  1839. 
That  Act  introduces  or  re-enacts  from  the  Act  of  1821,  no 
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more  than  a  simple  and  unexpensive  mode  of  entering  up 
or  recording  judgments  by  confession,  upon  application  to 
the  Clerk  alone ;  which  confession,  by  the  terms  of  the 
Act,  (p.  113)  "  shall  create  a  lien  upon  the  lands  and  tene- 
ments of  such  debtor,  and  as  against  subsequent  purcha- 
sers and  judgment  creditors,  shall  bear  date  from  the  sign- 
ing," <&c.,  &c. ;  ''  and  an  execution  thereupon,"  <ftc.,  ^c. 
'^  shall  be  issued,"  c&c,  <&c.,  "  which  shall  have  the  like  form 
and  effect  as  if  such  judgment  was  founded  on  any  verdict 
or  decree  rendered  in  open  court." 

There  can  be  no  question  upon  this  enactment  The 
lien  is  from  the  signing  of  the  confession,  which  is  the  judg- 
ment, and  constitutes  the  entering  up  the  judgment,  by 
virtue  of  the  confession  alone.  The  effect  is  then  declared 
as  equal  to  those  of  judgments  on  verdicts  or  decrees. 
There  is  no  postea^  or  "therefore  it  is  considered  by  the 
court." 

But  this  Act  does  illustrate  the  general  practice,  and  the 

jl^^i^iple  just  before  noticed,  that  when  a  suit  at  law  is 

£)ifimenced,  and  a  confession  of  judgment  made,  there  is 

%o  judicial  question  left  open  in  the  case.     The  judgment 

MS  entered  up  for  conformity,  and  ministerial  officers  only 

^Sfre  called  upon  to  act,  and  not  the  court.    The  Act  of 

1839,  then,  plainly  disposes  of  the  rule  against  Boyce;  and 

1^1  principles,  and  the  practice,  dispose  of  that  against 

Stoney.  But  how  can  it  make  any  difference  if  the  j  udgment 

confessed  has  been  in  a  case  that  had  been  before  placed 

OQ  the  docket  for  trial  during  the  particular  term  "l    The 

right  to  confess  the  judgment,  and  the  consequent  entering 

it  up  eo  instantij  remain  as  before  it  was  placed  upon  the 

.  docket. 

It  follows  that,  in  the  case  of  Union  Bank  of  South  Ca- 
rolina against  A.  G.  Magrath,  the  order  of  the  circuit  court, 
to  take  the  judgment  of  the  8th  of  April,  1843,  "off  the 
file,"  and  not  to  enter  it  up  till  the  rising  of  the  court,  be 
set  aside.  But  that  the  order  made,  discharging  the  rule 
of  Hiram  Hutchinson  against  Ker  Boyce  and  Christopher 
F.  Stoney,  be  affirmed. 

The  judgments  were  all  lawfully  entered  up. 

The  Judges  all  concurred. 
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A.  a  Dibble  V8.  George  T.  Taylar. 

1.  The  entry  of  a  decree  on  the  minutes  of  the  Court  in  a  summary  pro- 
cess is  the  judgment,  and  where,  after  such  entry,  the  defendant  died  daring 
the  term  before  the  Court  rose,  and  pn  the  rising  of  the  Court  the  plaintiff 
lookout  execution  and  lodged  it  with  the  Sheriff,  such  judgment  and  execu- 
tion was  held  to  be  regular. 

2.  At  common  law,  after  the  commencement  of  another  term,  no  entry  of 
a  judgment  of  the  preceding  term  was  permitted  of  course,  but  during  the 
first  vacation  following  the  term  at  which  the  final  order  of  the  Court  was 
made,  such  entry  might  be  made,  and  was  considered  as  if  made  during  that 
last  mentioned  term,  and  therefore  good  against  a  party  who  died  after  the 
order  and  before  the  entry. 

3.  So,  judicial  process  issued  during  a  vacation,  and  tested  of  the  prece- 
ding term,  was  considered  the  act  of  the  Court  performed  during  the  term, 
and  if  it  would  have  been  regular  at  the  term,  was  not  affected  by  a  subse- 
quent death. 

4.  According  to  the  arrangement  of  our  Courts,  as  soon  as  verdict  has 
been  rendered,  writ  of  inquiry  executed,  ascertainment  by  the  Clerk  made, 
judgment  upon  demurrer,  or  decree  in  summary  process  pronounced,  the 
case  is,  as  by  the  English  practice  it  is  at  the  expiration  of  the  rule  or  delay 
without  cause  shewn.  The  final  consideration  of  the  case  has  been  had,  and 
nothing  remains  but  the  formal  entry,  which,  if  made  at  any  time  during 
the  next  vacation,  relates  back  to  the  term,  and  is,  as  between  the  parties, 
considered  as  if  made  during  the  term.  Our  rule  of  Court  which  prohibits 
the  entry  of  judgment  during  term  time,  does  not  at  all  afifect  its  relation 
back,  when  entered  in  proper  time. 

5.  The  English  authorities  shew  that  sci  fa.  before  execution,  is  neces- 
sary only  when  the  judgment  is  signed  under  the  statute  of  Charles  2,  after 
the  first  vacation,  so  that  the  execution  cannot  be  tested  during  the  life  time 
of  the  party  who  has  died,  but  that  ^the  statute  of  Frauds  being  made  in  &- 
vor  of  purchasers,  does  not  alter  the  law  as  between  the  parties;  therefore  if 
the  execution  be  tested  in  the  defendant's  life  time,  it  may  be  taken  out,  and 
executed  after  his  death." 

6.  Under  our  Act  of  1746,  (7  Stat  193,)  if  a  defendant  die  after  interlo- 
cutory judgment,  and  before  final  judgment,  sci  fa,  may  be  had  to  make  his 
executors  or  administrators  parties  to  the  judgment ;  and  then  a  second  scu 
fa.  is  necessary  to  give  the  executors  or  administrators  an  opportunity  to 
plead  no  assets,  or  other  matter  in  their  defence.  But  if  the  judgment  was 
signed  in  the  life  time  of  the  defendant,  no  sci  fa.  is  necessary  to  have  exe- 
cution against  him  during' the  vacation  after  the  judgment  term ;  and  if  the 
final  consideration  of  the  Court  was  had  in  his  life  time,  judgment  may  be 
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entered  as  at  common  law  daring  the  vacation  following  the  final  order,  not- 
withstanding his  death  before  the  entry ;  and  during  such  vacation  no  ici.fa. 
is  necessary  to  have  against  him  an  execution  which  at  common  law  would 
properly  have  been  tested  in  his  life  time. 

7.  ''When  there  is  only  one  plaintiff  or  defendant,  who  dies  after  final 
judgment,  and  before  execution,  a  sci,  fa,  may  be  had  against  his  personal 
representatives;"  but  such  sci,  f<L  is  not  necessary  if  execution  by  or  against 
the  party  himself  be  taken  out  in  such  time  that  it  may  be  tested  in  his  life 
time. 

8.  Although  our  Act  of  1825,  (7  Stat  330,)  alters  the  form  of  testing  writs, 
still  judicial  process  must  be  considered  the  act  of  the  preceding  term,  and  of 
course  an  execution  cannot  be  tested  so  as  to  appear  to  precede  the  term  at 
which  the  entry  shews  the  judgment  of  the  Court  was  awarded. 

Before  the  Recorder  of  the  City  Court  of  Cluirleston. 

This  was  a  summary  process,  returnable  in  July  term, 
1842.  On  the  9th  of  July,  1842,  the  case  was  called,  and 
a  decree  rendered  for  the  plaintiff,  for  $45  59.  The  entry 
of  the  decree,  by  the  clerk,  upon  the  journals  of  the  court, 
was  as  follows : — "1842,  July  9th,  Egleston  and  Frost — A. 
C,  Dibble  vs.  Geo.  2!  Taylor^  decree  for  forty-five  dollars 
fifty-nine  cents." 

On  the  14th  of  July,  1842,  previous  to  the  rising  of  the 
court,  the  defendant  died.  On  the  rising  of  the  court,  the 
plaintiff  took  out  execution  and  lodged  the  same  with  the 
sheriff. 

It  was  contended  by  Messrs.  Northrop  &  Walker,  at- 
torneys of  the  administrator  of  Geo.  T.  Taylor,  that  the 
suit  abated  on  the  death  of  the  defendant,  and  that  scire 
facias  should  have  been  issued  under  A.  A.  1746  against 
the  administrator,  and  on  this  ground  a  motion  was  made 
that  the  judgment  and  execution  be  set  aside  for  irregu- 
larity, • 

Opinion  of  the  Recorder, 
The  facts  on  which  the  motion  is  founded  are  set  forth 
in  the  statement  submitted  by  the  counsel. 

The  entry  on  the  minutes  of  the  court,  in  this  case,  is  as 
full  as  that  in  the  case  of  Cash  vs.  ZyZe,  2  Brev.  Rep.  183, 
in  which  Trezevant,  justice,  delivering  the  opinion  of  the 
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whole  court,  says — '*the  minute  of  the  judgment  or  decree, 
made  at  the  time  that  it  is  given  by  the  court,  is  (be  record 
of  such  judgment  or  decree,  and  though  brief  and  informal, 
is  a  sufficient  record  to  authorize  the  issuing  of  execution 
thereon.'^  And  the  principle  laid  down  in  this  case,  has 
been  recognized  in  Gage  vs.  Sartor^  2  Mills  Con.  Rep. 
247;  Foster  vs.  Chapman,  4  McCord,  291.  The  entry, 
therefore,  on  the  minutes  of  the  court,  before  the  death  of 
the  defendant,  George  T.  Taylor,  was  a  complete  judg- 
ment, and  did  not  abate  by  his  death. 

By  the  statute  17  Charles  2,  ch.  8,  made  of  force  in  this 
State,  Grim.  P.  L.  79 ;  2  Stat,  at  Large,  520,  it  is  specially 
provided,  "that  the  death  of  either  party  between  the  ver- 
dict and  the  judgment,  shall  not  hereafter  be  alleged  for 
error,  so  as  such  judgment  be  entered  within  two  terms 
after  such  verdict;"  and  in  the  construciionof  this  statute 
it  has  been  held,  that  if  the  party  die  after  the  assizes  be- 
gin, though  before  the  trial,  that  is  within  the  remedy  of 
the  statute,  for  the  assizes  are  considered  but  as  one  day 
in  law,  and  this  is  a  remedial  Act  which  shall  be  construed 
favorably.  1  Salk.  8.  And  this  case  is  recognized  and  con- 
firmeH  in  the  case  of  Jacobs  vs.  Miniconi,  7  T.  Rep.  31, 
where  the  court  says,  all  the  sittings  are  considered  in  law 
as  one  day,  that  of  course  all  the  verdicts  given  referred  to 
the  first  day,  and  the  construction  of  the  statute  adopted  in 
the  case  in  Salkeld  had  always  prevailed. 

The  Act  of  17th  February,  1746,  Grim.  P.  L.  p.  212,  7 
Stat,  at  Large,  191,  sect.  6,  to  which  reference  is  made  by 
the  counsel  for  the  motion,  is  copied  from  the  6th  section 
of  the  8th  and  9th  of  William  4th,  ch.  11,  without  the 
smallest  alteration,  except  inserting  the  words,  ''in  this 
province  after  the  passing  of  this  Act,"  immediately  after 
the  words  "court  of  record,"  in  the  beginning  of  the  sec- 
tion, and  omitting  'the  words  in  the  original,  which  are 
equivalent  to  those  inserted,  and  changing  the  word  ^'coun- 
ty,"  in  the  original,  into  the  word  "province,"  towards  the 
end  of  the  section.     This  section  provides  a  remedy  for  a 
defect  entirely  different  from  that  remedied  by  the   17th 
Charles  2,  ch.  8,  and  was  in  full  force  in  England  at  the 
time  that  the  cases  cited  from  1  Salkeld  and  7  Term  Rep. 
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were  decided.    It  does  not  apply  to  the  point  under  con- 
sideration.    The  motion  is  overruled. 

The  motion  was  renewed,  on  the  following  grounds : 

1.  That  the  statute  of  17  Charles  2,  ch.  8,  has  particu- 
lar reference. to  verdicts^  and  has  never  been  construed  to 
affect  the  practice  in  other  respects. 

2.  That  under  the  laws  of  this  State  no  judgments  are 
entered  up  until  the  rising  of  the  court,  on  the  last  day  of 
the  sitting  at  which  they  are  recovered. 

3.  That  if  the  statute  17  Charles  2,  c.  8,  does  not  regu- 
late the  practice,  except  in  cases  of  verdict,  and  the  A.  A. 
1746  has  no  reference  to  the  case,  then  it  abated  at  common 
law,  and  there  was  no  judgment  therein  against  the 
intestate. 

Northrop  and  Walker^  Attornies  for  Taylor's  Administrators, 
for  the  motion. 
JBgleston,  contra. 

Curiay  per  Wardlaw,  J.  In  the  case  of  Miller  and 
Leckie  vs.  Jones^  decided  at  this  sitting,  it  was  held  that 
where  a  defendant  died  between  the  execution  of  the  writ 
of  inquiry,  or  ascertainment  by  the  clerk,  of  the  sum  due, 
and  the  signing  of  the  final  judgment,  the  judgment  signed 
after  his  death  was  regular.  That  case  would  be  an  au- 
thority for  the  judgment  in  this,  even  if  we  should  under- 
stand that  judgment  was  signed  at  the  end  of  the  term 
daring  which  the  defendant  died,  after  decree  pronounced 
against  him,  and  should  disregard  the  decisions  which  have 
held  the  entry  of  decree  in  the  minutes  of  court  as  the  judg- 
ment in  a  summary  process.  But  the  execution  which  was 
signed  at  ttie  end  of  the  term,  is  also  questioned  in  this  case, 
and  a  further  examination  of  the  practice  in  cases  of  the 
death  of  a  defendant,  is  rendered  necessary. 

A  judgment  is  the  conclusion  of  thelaw  upon  facts  found, 
or  admitted ;  and  a  writ  of  execution  is  a  judicial  process 
to  enforce  the  judgment. 

In  presumption  of  law,  every  entry  of  judgment,  (disre- 
garding the  distinction  made  sometimes  in  the  English 
practice,  between  signing  judgment,  and  entry  of  judgment. 
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which  is  unknown  to  our  practice,)  is  then  ther^Iar  and 
formal  registry  and  enrollment  of  what  was  adjudged  by 
the  court ;  and  although  the  entry  may  be  made  in  vaca- 
tion, it  is  considered  to  be  the  cotemporaneous  record  of 
what  was  done  by  the  court,  and  has  relation  to  the  term 
when  the  conclusion  of  law  was  expressed,  and  is  sup- 
posed to  have  been  entered.  After  the  commencement  of 
another  term,  no  entry  of  a  judgment  of  the  preceding  term 
was,  at  common  law,  permitted  of  course,  but  during  the 
first  vacation  following  the  term  at  which  the  final  order  of 
the  court  was  made,  such  entry  might  be  made,  and  was 
considered  as  if  made  during  that  last  mentioned  term,  and 
therefore,  good  against  a  party  who  died  after  the  order, 
and  before  the  entry. 

In  like  manner  the  judicial  process  issued  during  a  va- 
cation, and  tested  of  the  preceding  term,  was  considered 
the  act  of  the  court,  performed  during  the  term,  and  if  it 
would  have  been  regular  at  the  term,  was  not  affected  by 
a  subsequent  death.  Tidd's  Prac.  -846,  849,  857,  915 ;  2d 
Lord  Ray.  849 ;  7  Term,  20. 

By  the  practice  of  the  English  courts,  after  a  verdict,  or 
the  return  of  a  writ  of  inquiry,  a  rule  for  judgment  nisi 
causa  is  entered,  or  some  equivalent  form  of  delay  enforced, 
and  during  the  four  days  of  term  time  that  this  rule  runs, 
or  this  delay  extends,  the  opposite  party  may  shew  cause 
for  new  triad,  arrest  of  judgment,  second  inquiry,  &c.  but 
after  the  expiration  of  the  rule,  or  time  of  delay,  without 
cause  shewn,  the  finaT  order  of  court  is  presumed  to  be 
made,  and  final  judgment  may  be  entered  of  course.  No 
such  rule,  or  delay,  prevails  with  us ;  but  by  the  arrange- 
ment  of  our  courts,  soon  as  verdict  has  been  rendered,  writ 
of  inquiry  executed,  ascertainment  by  the  clerk  made,  judg* 
ment  upon  demurrer  or  decree  in  summary  process  pro- 
nounced, the  case  is  as  by  the  English  practice  it  is  at  the 
expiration  of  the  rule  or  delay  without  cause  shewn.  The 
final  consideration  of  the  court  has  been  bad,  and  nothing 
remains  but  the  final  entry,  which,  if  made  at  any  time  du- 
ring the  next  vacation,  relates  back  to  the  term,  and  is,  as 
between  the  parties,  considered  as  if  made  during  the 
term.    Our  rule  of  court  which  prohibits  the  entry  of  a 
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judgment  during  term  time,  does  not  at  all  affect  its  rela* 
tion  back,  when  entered  in  proper  time. 

''At  common  law,  the  death  of  a  sole  plaintiff  or  defend- 
ant, before  final  judgment,  (that  is,  before  the  time  when 
the  final  judgment  might  have  been  entered,  if  it  was  en* 
tered  during  the  next  vacation,)  would  have  abated  the 
writ ;  but  if  either  party,  after  verdict  had,  died  in  vaca* 
tion,  judgment  might  have  been  entered  that  vacation,  as 
of  the  preceding  term;  and  it  would  have  been  a  good 
judgment  at  common  law,  as  of  the  preceding  term; 
though  it  was  not  so  upon  the  statute  of  frauds  in  respect 
of  purchasers,  but  from  the  signing."    Tidd's  Pr.  846. 

The  statute  of  Ch.  2,  c.  8,  of  force  in  this  State,  (which 
is  confined  entirely  to  verdicts)  enacted  that  the  death  of 
either  party,  between  verdict  and  judgment,  shall  not  be 
alleged  for  error,  so  as  the  judgment  be  entered  within  two 
terms  after  the  verdict.  It  will  be  observed  that  by  the  stat- 
ute, the  time  for  entry  is  extended  beyond  the  vacation  suc- 
ceeding the  verdict  term,  during  which  vacation,  at  com- 
mon law,  the  judgment  might  have  been  entered,  and  the 
books  of  practice,  as  pDidd  P.  1024,  say  that  the  judgment 
is  enterea  for  or  against  the  party,  as  though  he  were  alive, 
and  it  should  be  entered,  or,  at  least,  signed,  within  two 
terms  after  the  verdict ;  "but  there  must  be  a  sci.fa.  to  re- 
vive it  before  execution ;"  for  which  last  position,  1  Wils. 
302,  is  cited. 

That  case,  examined  in  connection  with  the  cases  in  2 
Lord  Ray.  850,  and  7  Term,  20,  and  the  other  cases  cited, 
Tidd,  ^15,  shews  that  a8ci.Ji.  before  execution,  is  necessa* 
ry  only  when  the  judgment  is  signed  under  the  statute  of 
Ch's.  2,  after  the  first  vacation,  so  that  the  execution  can- 
not be  tested  during  the  life  time  of  the  party  who  has  died ; 
but  "the  statute  of  frauds  being  made  in  favor  of  purcha- 
sers, does  not  alter  the  law  as  between  the  parties ;  there- 
fore, if  the  execution  be  tested  in  the  defendant's  life  time, 
it  may  be  taken  out  and  executed  after  his  death." 

Under  the  statute  8  and  9  Wm.  3,  c.  11,  (from  which  our 
Act  of  1746  is  copied,)  in  case  the  defendant  dies  after  in- 
terlocutory judgment,  and  before  final  judgment,  sci.  fa. 
may  be  had  to  make  his  executors  or  administrators  parties 
to  the  judgment)  and  then  a  second  sci.  fa,  is  necessary  to 
40 
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give  the  executors  or  administrators  an  opportunity  to  plead 
no  assets  or  other  matter  in  their  defence,    yidd,  1118. 

But  if  the  judgment  was  signed  in  the  life  time  of  the 
defendant,  nosd./a.  isnecessaty  to  have  execution  against 
him  during  the  vacation  after  the  judgment  term ;  and  if 
the  final  consideration  of  the  court  was  had  in  his  life 
time,  judgment  may  be  entered  as  at  common  law,  during 
the  vacation  following  the  final  order,  notwithstanding  his 
death  before  the  entry ;  and  during  such  vacation  no  set.  fa. 
is  necessary  to  have  against  him  an  execution,  which  at 
common  law  would  properly  have  been  tested  in  his  life 
time. 

"When  there  is  only  one  plaintiff  or  defendant,  who 
dies  after  final  judgment,  and  before  execution,  a  sci.fa. 
may  be  had  against  his  personal  representatives ;"  but  such 
sd.fa.  is  not  necessary  if  execution  by  or  against  the  par- 
ty himself  be  taken  out  in  such  time  that  it  may  be  tested 
in  his  life  time. 

Our  Act  of  1825  alters  the  form  of  testing  writs ;  but 
still  judicial  process  must  be  considered  the  act  of  the  pre- 
ceding term,  and  of  course  an  execution  cannot  be  tested  so 
as  to  appear  to  precede  the  term  at  which  the  entry  shows 
the  judgment  of  the  court  was  awarded. 

Without  inquiring  now  into  questions  which  may  arise 
between  various  creditors,  and  between  them  and  personal 
representatives,  the  court  is  of  opinion  that,  according  to 
the  well  settled  rules  of  practice,  the  judgment  and  execu- 
tion in  this  case  are  regular. 

The  motion  is,  therefore,  dismissed. 

Richardson,  O'Neall,  Evans  and  Butler,  JJ.  con- 
curred. 

Frost,  J.  had  been  of  counsel. 
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JUiller  and  Lecfde^  for  the  use  of  Assignees^  vs.  Richard  V, 

Jones. 

1.  Where  a  defendant  died  daring  the  term  of  the  court,  before  any  judg- 
ment regularly  entered  up,  but  after  the  damages  had  been  assessed  on  a 
reference  to  the  Clerk,  and  the  judgment  was  entered  up  on  the  last  day  of 
the  term — such  judgment  was  held  to  be  regular,  and  that  there  was  no  ne- 
cessity of  $ci  fa.  to  the  executors  or  administrators. 

2.  By  the  assessment  of  the  Clerk,  the  plaintiiT's  chose  in  action  was  no 
longer  merely  under  the  interlocutory  judgment,  but  became  resjudicatOj 
or  a  debt  of  record  ascertained  and  adjudged.  The  1 1th  rule  of  court 
merely  postponed  the  formula  of  entering  it  up  as  the  final  judgment 

3.  The  Act  of  1746  (7  Stat.  193)  relates  only  to  judgments  still  interlocu- 
tory, and  has  no  relation  to  cases  where  the  amount  has  been  ascertained 
by  a  judicial  process  under  the  Act  of  1809.     (7  Stat.  308.) 

4.  The  1 1th  rule  of  court  is  in  conformity  to  the  common  law  rule. 

5.  The  Act  of  1809  puts  the  assessment  of  debt  and  interest  by  the  Clerk 
in  the  place  of  a  verdict.  The  Act  is  remedial ;  and  the  substitution  of  the 
assessment  must  be  identical,  in  effect,  with  verdicts. 

6.  The  death  of  the  defendant  aAer  the  assessment,  could  only  abate,  or 
rather  suspend,  further  additional  proceedings  growing  out  of  the  judgment 
— ^not  the  judgment  itself,  which  was  res  judicata. 

Before  Evans,  J.  Charleston^  Spring  Term^  1843. 

In  this  case,  an  action  had  been  brought  against  Jones 
by  the  plaintiffs.  The  declaration  was  filed,  and  an  order 
for  judgment  by  default  was  made  on  the  12th  August, 
1841.  The  case  was  put  on  the  inquiry  docket,  and  was 
ordered  to  be  referred  to  the  Clerk,  to  assess  the  damages, 
on  the  8th  January,  1842.  Damages  were  assessed  the 
same  day.  During  the  term,  and  before  any  judgment  was 
regularly  entered  up,  the  defendant,  Jones,  died.  The 
judgment  was  entered  up  on  the  last  day  of  the  term,  viz: 
29th  January,  1842. 

At  this  term,  Mr.  Northrop  made  a  motion  to  set  aside 
the  judgment,  on  the  ground  that  it  could  not  be  entered 
up  without  sci.fa.  to  the  executors  or  administrators.  As 
nothing  more  was  to  be  done,  the  debt  being  ascertained, 
the  presiding  Judge  thought  no  sd.fa.  was  necessary,  and 
refused  the  motion.     The  notice  of  appeal  is  annexed. 
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1.  Because,  at  common  law,  the  case  would  have  abated 
on  the  death  of  the  defendant,  before  final  judgment,  which 
could  not  have  been  entered  up  until  the  rising  of  the 
court. 

2.  Because,  according  to  the  provisions  of  the  Act  of 
1746,  which  prevents  the  abatement  of  the  action,  the 
plaintiff  should  have  taken  out  a  writ  of  scire  fa/ias  against 
the  administrator  of  the  defendant,  to  shew  cause  why  the 
damages  assessed  should  not  be  recovered  by  the  plaintiffs. 

3.  Because  the  order  of  reference  to  the  Clerk  is  only 
an  authority  to  the  Clerk  to  enter  up  the  judgment  on  the 
rising  of  the  court,  but  is  not  a  judgment  of  the  court;  and 
that  the  defendant  dying  after  the  interlocutory  judgment, 
and  before  final  judgment,  the  subsequent  proceedings 
should  have  been  according  to  the  A.  A.  1746. 

4.  Because  the  judgment  being  entered  up  against  the 
deceased  intestate,  the  administrator;  in  the  distribution  of 
the  assets  of  the  estate,  would  have  to  class  the  debt 
among  other  judgments,  or  not  consider  it  at  all ;  whereas, 
the  character  and  degree  of  the  debts  of  a  deceased  person 
are  fixed  and  determined  at  his  death ;  and  at  that  period, 
the  debt  not  having  been  reduced  to  judgment,  could  not 
take  rank  as  such,  which  would  be  contradictory  and 
anomalous. 

5.  Because  the  decision  of  his  Honor  was  contrary  to 
the  rules  and  practice  of  the  court.  Respectfully  submit- 
ted. 

Northrapj  for  the  motion.  By  the  common  law,  personal  ac- 
tions abated  on  the  death  of  either  party  at  any  stage  of  the 
proceedings.  The  maxim  was  "  actio  personalis  moritur  cutn^ 
persona^^^  and  it  followed  from  the  nature  of  judicial  proceed- 
ings which  were  ore  tenuis ;  cited  Stat,  of  Car.  2,  c.  8.  Pier- 
sail  vs.  Smythy  1  Keble,  477.  In  this  case  the  court  disagreed. 
The  same  case  is  found  in  Siderfin,  p.  151,  and  is  cited  in  the 
index  to  Keble,  ("  By  death  after  verdict  stayeth  judgment,  or 
not,  at  discretion") — ^this  was  A.  D.  1663,  or  17  Car.  2.  Cited 
Hobart  Rep.  129 — "after  the  verdict,  the  court  was  informed  that 
one  of  the  women  was  dead,  whereupon  judgment  was  stayed ;" 
and  in  this  case.  Styles'  Rep.  299,  are  cited,  where  "  an  actioa 
was    brought  against   four   defendants,   and   before   a  verdict 
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one  of  them  died,  and  a  verdict  was  found  against  the  defend- 
ants. Twysden  prayed  the  plaintiff  might  have  judgment 
against  the  other  three.  Roll,  C.  J.,  ^'if  you  will  relinquish  your 
damages  as  to  the  person  dead,  you  may  have  judgment  against 
the  rest."  In  Cro.  Car.  509,  it  Was  held  by  all  the  court  that  the 
death  of  plaintiff  or  defendant  after  verdict  by  7iisi  prius,  and 
before  the  day  in  banco,  shall  abate  the  writ  or  bill. 

To  settle  these  uncertainties,  and  to  avoid  unnecessary  suits 
and  delays,  it  was  enacted  by  the  17  Car.  2,  c.  8,  "  that  the  death 
of  either  party  between  the  verdict  and. the  judgment,  shall  not 
hereafter  be  alleged  for  error,  so  as  such  judgment  be  entered 
within  two  terms  after  such  verdict.?  By  the  common  law,  if 
the  plaintiff  dies  after  the  day  in  banco  judgment  shall  be  enter- 
ed, for  no  continuances  are  afterwards  entered.  1  Sid.  462. 
At  common  law,  the  death  of  a  sole  plaintiff  or  defendant,  before 
final  judgment,  would  have  abated  the  suit,  but  as  the  judgment 
relates  to  the  first  day  of  the  term,  if  the  party  be  alive  after  that 
day,  it  may  be  entered  up  after  his  death  ;  Tidd.  9^2.  This  is 
consistent  with  the  17  Car.  2,  which  provides  for  the  death  be- 
tween verdict  and  judgment ;  and  in  applying  this  principle  to 
our  practice,  this  distinction  must  be  attended  to — that  the  days 
in  banco,  which  were  all  considered  as  the  first  day  of  term, 
were  after  the  verdict  in  the  term  preceding,  as  at  the  assizes 
when  the  final  judgments  were  entered  up,  thus  correspond- 
ing with  our  last  day  of  term,  before  which  judgments  shall 
not  be  entered  up  by  the  11  th  rule  of  court.  In  Comyn's 
Dig.  (Title  Abatement  H,)  "if  there  be  a  special  verdict  in  vaca- 
tion, and  plaintiff  die  in  term,  judgment  (6y  conserit)  may  be  en- 
tered as  of  the  first  day  of  the  present  term." 

The  Stat,  of  17  Car.  is  strictly  confined  to  verdicts,  and  does 
not  extend  to  cases  where  either  party  dies  after  interlocutory 
judgment,  Ac,  Tidd.  1116.  It  is  true  this  statute  has  been 
considered  a  remedial  Act,  as  in  1  Salk.  8,  and  7  T.  Rep.  31, 
where  the  assizes  and  sittings  are  considered  as  one  day ;  but 
nevertheless  it  has  never  been  enlarged  to  any  cases  but  where 
verdicts  are  given,  and  even  then,  where  there  are  two  or  more 
parties,  plaintiff  or  defendant,  the  death  of  one  caused  an  abate- 
ment.    Carthew,  149,  200 ;  1  Shower's  Rep.  402-3-4.    2  lb.  177. 

Then  came  the  Stat.  8  and  9  Wm.  3,  c.  11,  which  provides 
for  cases  of  death  between  interlocutory  and  final  judgment,  '^  if 
sach  action  may  have  been,"  (&c.,  Tidd,  934,  and  when  there  are 
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two  or  more  persons,  and  one  die,  and  the  cause  of  action  could 
survive.  There  is  a  marked  difference  between  the  proceedings 
under  these  two  statutes,  and  they  should  not  be  confounded  by 
misappHcation  to  the  circumstances.  The  rules  of  practice  must 
be  strictly  observed.  Cited  Tidd,  1118 ;  1  Wilson,  243 ;  1 T.  Rep. 
388;  1  Wm's.  Saund.  (5  ed.)  66,  (2.) 

The  judgment  is  not  under  this  statute  against  the  party  dead, 
but  against  his  executors,  <&c.  Salk.  42.  Bingham  on  Ex'nI. 
134,  135.  Archbold's  Prac.  291 ;  Forms,  439  lb.  These  forms 
are  for  scire  facias.  1.  In  case  the  defendant  die  after  interlo- 
cutory judgment,  to  show  cause  why  the  damages  should  not  be 
assessed ;  and  2.  After  assessment,  why  the  damages  so  assessed 
should  not  be  recovered ;  and  are  well  worth  a  special  examina- 
tion, as  shewing  the  practice  to  be  as  contended  for  by  the  appel- 
lant. 

We  have  now  shewn,  1st.  that  at  common  law  the  action 
would  abate.  2.  It  is  not  saved  by  the  17  Car.  2,  as  that  applies 
only  to  verdicts^  and  where  there  has  been  no  interlocutory  judg- 
ment. 3.  That  it  either  abates  or  is  saved  by  8  and  9-Wm.  3,  c. 
11,  and  that  the  proceedings  must  conform  to  the  requisitions  of 
the  statute.  The  rules  of  practice,  and  the  forms  upon  damages 
assessed  on  writs  of  inquiry  executed,  have  been  shewn.  As  to 
writs  of  inquiry,  d&c.  cited  Bingham  on  Judgments,  4,  5 ;  2  Wm's. 
Saund.  107,  (n.  2;)  Tidd,  47.  It  is  clear,  therefore,  that  the 
reference  to  the  Prothonotory,  in  Common  Pleas,  and  Master  in 
King's  Bench,  is,  as  is  expressed  by  Archbold  Practice,  2  vol.  39, 
"  as  substituted  for  a  writ  of  inquiry."  See  lb.  32,  et  seq.  The 
same  rules  therefore  apply  to  the  calculation  by  the  Prothonotory 
and  Master,  as  to  the  assessment  on  writs  of  inquiry  executed 
and  returned.  Our  Act  of  1809  (7  Stat.  308)  simply  declares 
that  the  clerk  shall  exercise  the  same  functions  as  the  Prothono- 
tory and  Master  in  C.  P.  and  K.  B. — fixes  his  fee,  and  enacts 
what  was  and  is  the  practice  at  Westminster,  relieving  the  plain- 
tiff from  proof  of  his  demand,  which  was  supererogatory. 

"  The  order  for  judgment,"  in  the  Act  of  1809,  is  only  interlo- 
cutory judgment,  and  is  the  same  as  what  is  termed  '^  judgment 
by  default,"  in  the  Act  of  1791.  Cited  Dubose  vs.  the  Adminis- 
trator of  Dubose^  Cheves,  29 ;  Kincaid  vs.  Blakcj  1  Bailey,  21, 
(note.)  The  case  of  The  Executor  of  Lynch  vs.  Executor  nf 
Inglisy  1  Bay,  449,  was  not  only  decided,  as  the  reporter  re- 
marks, on  the  equity  of  the  statute  of  Charles,  but  on  the  ground 
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that  the  suit  was  brought  on  a  bond,  and  that  the  order  for  judg- 
ment was  a  final  judgment — that  therefore,  being  an  order  for 
judgment,  or  a  judgment  by  default  on  bond,  the  judgment  was 
obtained  before  the  death  of  defendant. 

The  importance  of  settling  the  rule  is  maintained  in  this  case. 
Under  the  Executor's  Act  of  1789,  "judgments,  mortgages,  and 
executions,  the  oldest  first,"  are  to  be  paid  by  the  executor,  in  a 
certain  degree  of  priority.  1  Bailey,  111.  "  Debts  take  rank 
according  to  the  footing  on  which  they  stood  at  the  death  of  the 
testator,  to  which  period  the  order  of  payment  must  be  referred." 
Hutchisim  vs.  Bates,  Executor,  et.  al^ 

Now,  if  at  the  death  of  testator,  there  had  been  several  judg- 
ments, what  would  be  the  date  of  the  judgment  in  this  case  ? — 
Judgments  in  our  State,  recovered  in  term  time,  bear  date  from 
the  entry  on  the  rising  of  the  court. — They  are  not  considered 
judgments  until  then.  A  judgment  confessed  by  intestate  during 
term  time,  taking  date  from  the  entry,  would,  as  decided  in  Ma* 
gratKs  case  this  term,  have  had  priority.  Even  then,  if  this  case 
had  been  within  the  statute  of  17  Gar.  upon  a  verdict  on  issue 
tried,  at  the  defendant's  death  it  would  not  have  been  a  judgment. 
What  then  ?  Its  grade  being  fixed  at  the  death,  and  not  a  judg- 
ment, it  would  have  been  a  simple  contract  debt,  and  come  under 
the  rule  in  Hutchison  vs.  Bates — 1  Bailey,  111.  This  however  may 
may  be  considered  as  not  the  true  issue  now,  but  to  depend  on 
other  proceedings,  should  any  be  adopted  by  plaintifis.  It  may 
not  be  improper  to  cite  here,  6  T.  Rep.  368 ;  2  Strange,  882-- 
1081,  where  the  injustice  and  inconvenience  of  the  legal  fiction 
about  the  first  day  of  term,  respecting  judgments  under  the 
English  practice  of  confession  by  warrant  of  Attorney,  will  de- 
monstrate the  improvement  of  our  system,  both  as  to  confessions 
in  propria  persona,  and  of  our  judgments  not  being  entered  un- 
til the  last  day. 

Bailey,  Attorney  General,  contra. 

Mekhard,  same  side. 

CSjoria,  per  Richardson,  J.  The  ground  of  the  Circuit 
decision  is,  that  after  the  assessment  of  the  debt  and  inter- 
est by  the  Clerk,  nothing  remained  for  the  court  to  do. — 
The  plaintifif's  chose  in  action  was  no  longer  merely  under 
the  interlocutory  judgment,  which  assumes  that  money  is 
admitted  to  be  due ;  but  became,  by  the  assessment  of  the 
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8th  of  January,  res  judicata^  or  a  debt  of  record,  ascer- 
tained and  adjudged,  and  nothing  remained  but  to  enter  up 
the  written  formula  of  such  judgment  But  this  the  lltn 
rule  of  court  required  to  be  postponed  to  the  last  day  of 
the  term,  when  all  judgments  of  the  same  term  are  to  be 
so  entered  up  on  the  same  day. 

After  what  has  b^en  said  of  this  rule  of  court,  in  the 
cases  Hutchison  vs.  Magrath — the  same  against  Boyce  and 
Stoneyy  and  the  Union  Bank  against  M.Grath^  Utile  fur- 
ther need  be  added.  The  rule  does  not  alter  the  right  of 
the  successful  litigant  to  put  the  judgment  of  (he  court 
cm  the  tile,  nor  does  it  lessen  its  force  or  meaning.  It  mere- 
ly postpones  the  formula  of  entering  it  up  as  the  final 
judgment. 

The  Act  of  1746  (7  Stat.  193)  relates  only  to  judgments 
still  interlocutory — i.  e.  when  the  amount  of  the  plaintiff's 
demand  is  still  to  be  ascertained  by  some  judicial  inquiry. 
That  Act  presupposes  the  demand  still  no  more  than  a 
chose  in  action,  at  least  in  amount,  and  can  therefore  have 
no  relation  to  a  case  like  the  one  now  before  the  court, 
where  the  amount  has  been  ascertained  by  a  judicial  pro- 
cess under  the  Act  of  1809,  i.  e.  by  the  Clerk's  assessment. 
After  that,  nothing  remained  interlocutory,  or  inchoate- 
nothing  for  a  future  Judge,  Jury  or  Clerk.    For  what  end, 
then,  could  the  writ  of  set.  fa.  be  issued  1    In  the  case  of 
Dibble  against  Taylor^  decided  on  Monday  last,  my  brother 
Wardlaw  has  so  fully  presented  both  the  practice  and  sta- 
tutory law  upon  the  precise  question  now  before  us,  that, 
unless  there  be  some  difference  between  a  debt  assessed  by 
the  Clerk  under  the  order  of  the  Court,  and  that  ascer- 
tained by  the  Judge  himself — which  difference  I  cannot 
perceive,  this  case  is  already  settled  by  the  decision  in  that 
But  as  that  decision  refers  to  the  present  as  authority  on 
one  point  of  that  case,  to  wit,  i.  e.  for  entering  up  the 
judgment  after  the  death  of  the  defendant,  Taylor — ^and  so 
far  th/e  two  cases  are  identical ;  and  they  being  cotempora- 
neous  decisions,  I  add  a  brief  supplement  to  his  exposition 
and  argument. 

For  that  purpose,  I  extract  the  common  law  rule  from  2 
Tomlins,290: 

^'At  common  law,  a  judgment,  if  entered  during  the 


Charleston,  January,  1844.  321 

term,  related  to  the  first  day  of  the  term ;  and  when  a  par- 
ty was  entitled  to  sign  judgment,  it  might  be  altered  du- 
ring vacation,  as  of  the  preceding  tei^nJ^ 

Now,  then,  only  change  the  11th  rule  of  court,  which  can 
alter  no  legal  right,  as  may  be  seen  in  the  three  cases  first 
referred  to — only  change  it  from  the  last  to  the  first  day  of 
the  court,  i.  e.  make  it  express  the  law  as  it  really  is,  and 
as  just  extracted,  and  the  judgment  being  entered  up  ac- 
cordingly, it  would  then  be  seen,  by  barely  reading  such 
judgment,  that  the  notion  of  there  being  any  abatement  be- 
cause the  judgment  was  entered  up  after  the  death  of  the 
defendant,  was  merely  ostensible,  and  not  real,  because 
the  law  of  the  plaintiffs  judgment  is  the  same  as  if  the 
rule  were  actually  so  changed.  For  so  rational  a  construc- 
tion of  the  rule  of  court,  and  making  it  conform  to  Jaw, 
there  can  be  no  more  satisfactory  authority  than  that  taken 
by  the  defendant's  counsel  in  his  argument  from  the 
venerable  Plowden,  465,  who  says,  "the  internal  sense  of 
an  Act  makes  its  law."  So  here,  the  sense  of  the  rule 
is  in  its  application  under  the  law,  which  the  rule  cannot 
alter  or  even  modify,  but  follows  implicitly.  What  then 
is  the  entire  proposition  of  the  Circuit  Judge,  sustained 
much  more  by  the  authoritative  references  in  the  case  of 
Dibble  vs.  Taylor ^  than  by  any  now  offered  7  It  is  this : 
that  the  Act  of  1809  puts  the  assessment  of  debt  and  in- 
terest by  the  Clerk,  in  the  place  of  a  verdict.  The  Act  is 
remedial,  and  the  substitution  of  the  assessment  must  be 
identical  in  effect  with  verdicts. 

The  assessment,  then,  entered  on  the  8th  of  January, 
became  as  a  decree  of  the  Court;  and  the  subsequent  death 
of  the  defendant  could  only  abate,  or  rather  suspend,  further 
additional  proceedings  growing  out  of  the  judgment — not 
the  judgment  itself,  which  consists  in  the  res  judicata. 

All  the  objections,  when  duly  considered,  admit  perhaps 
of  little  question.  But  the  interests  of  the  creditors  of  the 
defendant  to  be  effected  by  the  lien  of  the  plaintiffs'  prior 
judgment,  called  for  this  much  consideration  by  the  court. 
The  appeal  is  unanimously  dismissed. 

O'Neall,  Evans,  Butler  and  Wardlaw,  JJ.  concurred. 
41 
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James  C.  JVorris  ads,  James  Wolfe. 

1.  Plaintiff,  in  an  action  of  covenant,  set  forth  in  the  first  count  of  his  de- 
claration, a  covenant  by  the  defendant  to  pay  him,  at  a  certain  rate  per 
year,  from  the  date  of  the  covenant  to  a  particular  time,  for  his  services  as 
a  clerk  or  attendant  to  him,  alleging  a  general  performance,  and  assigning 
as  a  breach,  that  there  was  due  him  for  his  salary,  at  the  end  of  the  term,  a 
specific  sum,  which  defendant  refused  to  pay;  and  in  the  second  count  set 
out  the  same  covenant,  and  averred  performance  up  to  a  particular  time,  that 
he  was  ready  and  offered  to  perform  during  the  remainder,  but  was  dismiss- 
ed and  ejected  by  the  defendant 

2.  Defendant,  amongst  others,  on  which  no  question  is  made,  alleged  in 
his  second  plea,  that  he  did  pay  the  plaintiff's  salary  <<so  long  as  the  said 
plaintiff  served  and  acted  as  clerk  or  attendant  of  him,"  the  defendant.  The 
third  was  like  the  second  plea,  with  the  variation  that  the  salary  was  paid 
'<  so  long  as  the  plaintiff  faithfully  and  diligently  served  the  defendant  as 
clerk,"  &c;  both  of  which  pleas  concluded  to  the  country.  The  fourth 
plea  was  a  transcript  of  the  second,  the  fiflh  of  the  third,  and  both  conclu- 
ding with  a  verification.  < 

3.  Held,  that  two  of  these  pleas  were  bad,  as  the  same  plea  cannot  con- 
clude indifferently  to  the  country,  or  with  a  verification. 

4.  The  same  &ct8  stated  in  different  pleas  cannot  have  different  conclu- 
sions; they  cannot  be  a  direct  denial  and  a  confession  and  avoidance  of  the 
cause  of  action  stated  in  the  declaration. 

5.  Neither  of  the  four  pleas  of  the  defendant  were  an  answer  to  the  de- 
claration, as  they  neither  deny  nor  admit,  and  avoid  the  general  perform- 
ance averred  in  the  first  count,  nor  the  partial  performance  and  excuse  al- 
leged in  the  second,  but  set  out  a  matter  foreign  ;  that  he  paid  the  salary  so 
long  as  the  plaintiff  served  him: 

6.  Held,  that  these  pleas  were  properly  stricken  out,  on  motion  under  the 
rule  of  court 

Before  Evans,  J.  Charleston,  March  Term,  1843. 

This  was  an  action  of  covenant.  To  the  plaintiff 's  de- 
claration the  defendant  filed  eight  pleas,  four  of  which  pre- 
sented either  issues  of  law  or  fact,  but  the  subjoined  four 
were,  on  motion  of  the  plaintiff's  attorney,  stricken  out, 
under  the  third  rule  of  court.  On  the  propriety  of  grant- 
ing the  motion,  the  question  of  the  case  arose.  The  facts 
necessary  to  be  stated,  as  derived  from  the  record^  are  fully 
embraced  in  the  judgment  of  the  court. 
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Pleas. 

And  for  a  further  plea  in  this  behalf,  the  said  defendant,  by 
leave  as  aforesaid,  by  his  attorneys  aforesaid,  comes  and  sa3rs  as 
aforesaid,  because  he  says  that  he,  the  said  James  C.  Norris,  hath 
veil  and  truly  paid,  and  did  well  and  truly  pay  him,  the  said 
James  Wolfe,  a  salary  at  the  rate  of  five  hundred  dollars  per  an- 
num, payable  quarterly  or  monthly  if  required  ;  and  hath  grant- 
ed, and  did  grant,  to  the  said  James  Wolfe,  the  use,  rent  free,  of 
the  two  apartments  on  the  ground  floor  of  the  said  Work  House, 
in  the  said  deed  of  indenture  or  instrument  of  writing  in  the 
said  first  count  of  the  said  declaration  mentioned,  so  long  as  the 
said  James  Wolfe  served  and  acted  as  X  X  clerk  or  attendant  of 
the  said  James  C.  Norris,  as  master  of  the  said  Work  House,  ac- 
cording to  the  form  and  effect  of  the  said  deed  of  indenture  or 
instrument  of  writing,  in  the  said  first  count  of  the  said  decla- 
ration mentioned,  and  of  the  said  covenant  of  the  said  James  C. 
Norris,  in  the  said  first  count  of  the  said  declaration  mentioned, 
by  him  in  that  behalf,  made  as  aforesaid,  to  wit,  at  Charleston 
aforesaid  ;  and  of  this  be,  the  said  defendant,  puts  himself  on  the 
country,  and  so  fourth. 

Yeadon  &  Macbeth,  Defendants  Attorneys* 

And  for  a  further  plea  in  this  behalf,  the  said  defendant,  by 
leave  as  aforesaid,  by  his  attorneys  aforesaid,  comes  and  says  as 
aforesaid,  because  he  says  that  he,  the  said  defendant,  hath  well 
and  truly  paid,  and  did  well  and  truly  pay,  the  said  plaintifi*  a  sa- 
lary, at  the  rate  of  five  hundred  dollars  per  annum,  payable  quar- 
terly or  monthly,  if  required ;  and  hath  granted,  and  did  grant, 
to  the  said  plaintiff,  the  use,  rent  free,  of  the  two  apartments  on 
the  ground  floor  of  the  said  Work  House,  in  the  said  deed  of  in- 
denture or  instrument  of  writing,  in  the  said  first  count  of  the 
said  declaration  mentioned,  so  long  as  the  said  plain tifl*  faithfully, 
truly  and  diligently  served  and  acted  as  clerk  or  attendant  of  the 
said  defendant,  as  master  of  the  said  Work  House,  according  to 
the  form  and  eflect  of  the  said  deed  of  indenture  or  instrument  of 
writing,  in  the  said  first  count  of  the  said  declaration  mentioned, 
and  of  the  said  covenant  of  the  said  defendant,  in  the  said  first 
eouut  of  the  said  declaration  mentioned  by  him,  in  that  behalf, 
made  as  aforesaid,  to  wit,  at  Charleston,  as  aforesaid;  and  of  this 
he,  the  said  defendant,  puts  himself  on  the  country,  and  so  forth. 
Yeadon  &  Macbeth,  Defendants  Attorneys. 

And  for  a  further  plea  in  this  behalf,  the  said  defendant,  by 
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leave  as  aforesaid,  by  his  attorneys,  aforesaid,  comes  and  says  as 
aforesaid,  because  he  says  that  he,  the  said  defendant,  hath  well 
and  truly  paid,  and  did  well  and  truly  pay  him,  the  said  plaintiff, 
a  salary  at  the  rate  of  five  hundred  dollars  per  annum,  payable 
quarterly  or  monthly  if  required ;  and   hath  granted,  and  did 
grant,  to  the  said  plaintiff,  the  use,  rent  free,  of  the  two  apart- 
ments on  the  ground  floor  of  the  said  Work  House,  in  the  said 
deed  of  indenture  or  instrument  of  writing,  in  the  said  first  count 
of  the  said   declaration  mentioned,  so  long   as  the  said  plaintiff 
served  and  acted  as  clerk  or  attendant  of  the  said  defendant,  as 
master  of  the  said  Work  House,  according  to  the  form  and  effect 
of  the  said  deed  of  indenture  or  instrument  of  writing,  in  the 
said  first  count  of  the  said  declaration  mentioned,  and  of  the 
said  covenant  of  the  said  defendant,  in  the  said  first  count  of  the 
said  declaration  mentioned,  by  him,  in  that  behalf,  made  as  afore- 
said, to  wit,  at  Charleston  aforesaid ;  and  this  he,  the  said  defen- 
dant, is  ready  to  verify  ;  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  and  so  forth. 

Yeadon  &  Macbeth,  Defendants  Attorneys, 
And  for  a  further  plea  in  this  behalf,  the  said  defendant,  by 
his  attorneys  aforesaid,  comes  and  says   as  aforesaid,  because  he 
says  that  he,  the  said  defendant,  hath  well  and  truly  paid,  and 
did  well  and  truly  pay  him,  the  said  plaintiff,  a  salary,  at  the  rate 
of  five  hundred  dollars  per  annum,  payable  quarterly  or  month- 
ly, if  required  ;  and  hath  granted,  and  did  grant,  to  the  said  plain- 
tiff, the  use,  rent  free,  of  the  two  apartments  on  the  ground  floor 
of  the  said  Work  House,  in  the  said  deed  of  indenture  or  instru- 
ment of  writing,  in  the  said  first  count  of  the  said   declaration 
mentioned,  so  long  as  the  said  plaintiff  faithfully,  truly  and  dili- 
gently served  and  acted  as  clerk  or  attendant  of  the  said  defend- 
ant, as  master  of  the  said   Work  House,  according  to  the  form 
and  effect  of  the  said  deed  of  indenture  or  instrument  of  writing, 
in  the  said  first  count  of  the  said  declaration  mentioned,  and   of 
the  covenant  aforesaid,  of  the  said  defendant,  in  the  said  first 
count  of  the  said  declaration  mentioned,  by  him,  in  that  behalf, 
made  as  aforesaid,  to  wit,   at  Charleston  ;  and  this  he,  the   said 
defendant,   is  ready  to  verify ;  wherefore  he  prays  judgment  if 
the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  and  so  forth. 

Yeadon  &  Macbeth,  Defendants  Attorneys. 
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Defendant  appealed,  on  the  following  grounds. 

1.  That  the  pleas  ordered  to  be  stricken  out  were  in  no 
sense  "  frivolous  or  deceitful"  under  the  rule  of  court. 

2.  That  the  said  pleas,  setting  up  the  non-performance 
of  a  condition  precedent  by  the  plaintiff,  were  substantial 
and  meritorious  pleas,  and  should  have  been  replied  or  de- 
murred to  by  the  plaintiff. 

3.  That  if  the  said  pleas  were  at  all  objectionable,  in 
form  or  substance,  they  were  only  so  by  way  of  general  or 
special  demurrer,  and  to  suffer  them  to  be  stricken  out  in 
this  short  handed  way,  is  to  give  the  plaintiff  all  the  ad- 
vantages without  the  perils  of  a  demurrer. 

4.  That  the  decision  of  his  Honor  was,  in  other  respects, 
contrary  to  law. 

TTeadon,  for  the  motion.  Are  the  pleeus  deceptive?  Cited  1 
Chit.  PI.  535. 

A  wrong  conclusion  is  only  a  ground  of  special  demurrer. 
Cited  1  Chit.  Plead.  540 ;  5th  rule  of  court,  (Riley's  Cases ;)  2 
Brev.  Rep.  428.  Pleas  cannot  be  set  aside  as  frivolous,  unless 
they  be  impertinent  or  nonsensical. 

^.  P.  Hunt,  contra.  The  question  is  important,  as  it  will 
settle  the  power  of  the  court  over  the  pleadings,  and  restore  the 
ancient  practice,  by  which  the  pleadings  were  so  shaped  by  the 
court  as  to  present  the  exact  questions  raised  by  the  parties,  and 
thus  cut  oflf  all  unnecessary  testimony.  When  the  pleadings  were 
viva  voce^  the  court  on  the  spot  rectified  them,  and  the  true  issue 
was  reduced  to  writing  by  the  prothonotory.  Afterwards,  special 
pleading  degenerated  into  a  pitiful  contest  who  should  entrap 
the  other  ;  and  the  pleadings  were  drawn  out  to  a  most  inordi- 
nate length,  to  the  great  advantage  of  scriveners  and  pettifoggers, 
and  the  scandal  of  the  profession.  To  compensate  for  this,  a 
practice  has  grown  up  of  admitting,  under  the  plea  of  the  gene- 
ral issue,  what,  in  truth,  is  matter  of  special  defence.  This  was 
to  avoid  the  complication  of  special  pleading.  But  this,  too,  has 
its  defects.  The  general  issue,  naturally,  is  confined  to  the  exe- 
cution of  the  contract.  Matter  of  special  defence  should  be  pleaded 
for  the  obvious  purpose  of  advising  the  plaintiff,  that  he  may  be 
prepared  to  meet  it.  Without  this  a  defendant  may  surprise  the 
plaintiff  with  a  defence  which  his  witnesses  are  not  ready  to  re- 
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but.     To  palliate  this,  new  trials  were  liberally  granted.     Both 
systems  are  wrong,  and  in  some  States  all  special  matter  must 
be  notified.     A  conformity  to  the  true  law  is,  after  all,  the  most 
convenient.     The  general  issue  should  be  confined  to  the  execu- 
tion of  the  contract.    Special  defences  should  be  plainly  pleaded; 
not  to  entrap  or  catch,  not,  as  it  was  in  this  case  avowed,  to  save 
a  desperate  case  by  special  pleading,  as  if  this  could  be  done  un- 
less by  surprising  the  opposite  party.     If  bona  fide  pleaded  mat- 
ter of  defence,  by  bringing  the  parties  to  the  only  true  issue,  dis- 
penses with  all  unnecessary  witnesses,  confines  the  attention  of 
the  court  to  the  true  question,  the  rules  are  simple   and  easy  of 
application.     If  the  defendant  traverses  the  declaration,  then  an 
issue  is  made  of  that.     If  he  pleads  new  matter,  then  the  plain- 
tiff must  elect.     All  pleadings  tend  to  two  issues,  of  fact  and  of 
law.     An  issue  requires  an  afiirmation  and  a  denial ;  then,  and 
then  only,  a  reference  is  had  to  a  mode  of  trial.     Until  one  par- 
ty affirms  what  the  other  denies,  there  is  nothing  to  try.  If,  then, 
new  matter  is  stated  in   the  plea,  the  plaintiff,  if  he  denies  it, 
raises  an  issue  of  fact,  and  concludes   to  the  jury  or  country. 
If  he  admits  the  facts,  but  denies  their  sufficiency  to  bar  his  ac- 
tion, he  demurs ;  that  is,  alleges  that,  in  law,  the  facts  are  not  a 
bar ;  the  defendant  must  join  in  demurrer,  and  an  issue  of  law 
is  presented  to  the  court.     These  simple  rules  show  that  the  two 
first  pleas  stricken   out  are  bad ;  they  conclude  to  the  country, 
that  is,  offer  trial,  before  the  facts  are  denied,  which  is  premature. 
The  two  next  pleas  only  differ  in  concluding  with  a  verification, 
that  is,  leaving  the  facts  open  to  denial.     And  this    leads  to  an- 
other enquiry  ;  do  these  pleas  cover  the  whole  declaration  l     If 
not,  they  are  bad,  for  it  is  frivolous  to  deny  part  of  the  plaintiff's 
case.     The  denial   may  be  true  as  far  as   it  goes ;  but  still  the 
plaintiff  may  be  entitled  to  recover.     Now,  as  special  pleading, 
when  understood,   is  plain,  clear  logic,  it  follows  that  a  special 
plea,  which  covers  only  part  of  plaintiff's  case,  is  mere  idle  pre- 
varication, and  no  pleading  at  all.     This  leads  to  the  enquiry, 
how  is  the  plaintiff  to  get  rid  of  this  trifling.     He  can  do  it  by 
demurrer ;  but  that  takes  time,  and  wastes  one's  strength  in  vain. 
Hence  the  rule  of  court  restores  the  ancient  common  law,  and 
43ubmitis  these  pleas  to  the  court,  on  motion  to  strike  them  out  as 
frivolous.     That  is  not  calculated  to  reduce  the  pleadings  to  a 
single  issue,  but  only  to  distract.     So   that  the   court,  by  this 
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means,  simplifies  its  record  by  lopping  off  these  excrescencies  of 
prurient  pleading ;  and  so  the  court  below  did  the  State  some  ser- 
vice by  excinding  these  four  superflous  pleas. 

Curici,  per  Evans,  J.  The  object  of  pleading  is  not  to 
embarrass  and  encumber  a  case  with  a  multiplicity  of  plead- 
ing on  immaterial  points,  but  to  strip  the  case  of  undispu- 
ted facts,  to  ascertain  wherein  the  parties  differ,  and  what 
is  in  dispute  between  them.  To  decide  the  question  made 
in  this  case,  it  is  necessary  to  refer  to  the  pleadings  them- 
selves. The  first  count  in  the  declaration  sets  forth  a  cove- 
nant by  the  defendant  to  pay  the  plaintiff,  at  the  rate  of  five 
hundred  dollars  a  year,  from  the  date  of  the  covenant  to  a 
particular  time,  for  the  plaintiff's  services  as  a  clerk  or  at- 
tendant on  the  defendant,  as  master  of  the  Work  House. 
It  alleges  a  general  performance,  and  assigns,  as  a  breach, 
that  there  was  due  him  for  his  salary,  at  the  end  of  the 
term,  two  hundred  and  fifty  dollars  twenty-five  cents,  which 
the  defendant  refused  to  pay.  The  second  count  sets  out 
the  same  covenant,  and  avers  performance  up  to  a  particular 
time,  and  that  he  was  ready  and  offered  to  perform  during 
the  remainder,  but  that  he  was  dismissed  and  ejected  by 
the  defendant.  To  this  declaration  the  defendant  filed 
eight  pleas.  On  the  first,  sixth,  seventh  and  eight,  there 
are  issues  of  law  or  fact,  and  on  these  it  is  unnecessary  to 
make  any  observations.  The  other  four,  as  stated  by  the 
report,  were  ordered  to  be  struck  out  by  the  court.  The 
second  plea  alleges  that  the  defendant  did  pay  the  plaintiff's 
salary  "  so  long  as  the  said  James  Wolfe  served  and  acted 
as  clerk  or  attendant  of  the  said  James  C.  Norris."  The 
third  is  like  the  second,  with  this  variation,  that  the  salary 
was  paid  "  so  long  as  the  said  plaintiff  faithfully  and  dili- 
gently served  the  defendant  as  clerk,"  cfec.  These  two  pleas 
conclude  to  the  country.  The  fourth  plea  is  a  transcript 
of  the  second,  and  the  fifth  of  the  third,  and  conclude  with 
verification.  There  can  be  no  doubt  that  two  of  these 
pleas  are  bad,  for  the  same  plea  cannot  conclude  indiffer- 
ently to  the  country,  or  with  a  verification,  if  the  plea 
deny  the  whole  allegation  of  the  declaration,  it  should  con- 
claae  to  the  country,  and  there  is  an  issue  of  fact;  but  if 
the  plea  confess  and  avoid,  by  stating  some  new  matter. 
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then  it  must  conclude  with  a  yerification,  to  give  the  plain- 
tiff an  opportunity  to  admit,  deny  or  avoid  such  new  mat- 
ter.    The  same  facts,  stated  in  different  pleas,  cannot  have 
different  conclusions ;  they  cannot  be  a  direct  denial  and 
a  cx)nfession  and  avoidance  of  the  cause  of  action  stated  in 
the  declaration.     But  it  is  another  rule  of  pleading,  that 
the  plea  must  be  an  answer  to  the  whole  declaration  ;  if  it 
be  to  any  particular  count,  it  must  be  so  stated.    None  of 
these  four  pleas  are  an  answer  to  the  plaintiff's  declara- 
tion.   They  neither  deny  nor  admit  and  avoid  the  general 
performance  averred  in  the  first  count  nor  the  partial  per- 
formance and  excuse  alleged  in  the  second  count,  but  set 
out  a  matter  foreign  to  both,  viz  :  that  he  paid  the  salary 
so  long  as  the  plaintiff  served  him.    This  may  be  true, 
and  yet  the  plaintiff  may  be  entitled  to  recover  for  the 
whole  time,  although  he  served  only  a  part,  if  he  was  will- 
ing and  ready,  and  offered  to  perform,  and  the  defendant, 
without  cause,  dismissed  and  ejected  him  from  his  service. 
The  whole  of  these  four  pleas,  therefore,  are  bad.    They 
are  no  answer  to  the  declaration,  and  if  followed  up  to  an 
issue,  would  present  an  immaterial  one.   The  only  remain- 
ing question  is,  whether  these  pleas  were  properly  ordered 
to  be  struck  from  the  record,  or  whether  the  plaintiff  should 
not  have  been  required  to  demur  to  them.     By  the  5th 
rule  of  court,  "  if  any  frivolous  or  deceitful  plea  shall  be 
filed,  the  adverse  party  shall  not  be  obliged  to  demur  to 
the  same,  but  sucn  plea  shall,  on  motion,  be  rejected  by 
the  court."     What  pleas  come  under  this  description,  it  is 
very  difficult  to  define  with  any  precision.   Cases  illustrate 
principles,  and  convey  a  clearer  idea  to  the  mind,  than  de- 
finitions.    In  Winn  vs.  Waring^  3  Bre.  R.  428,  it  is  said 
that  pleas,  to  be  rejected  under  this  rule,  '^must  be  such  as 
are  unimportant,  a  nonsensical  trilling  with  the  dignity  of 
the  court  and  the  majesty  of  the  law,  such  pleas  on  which 
no  serious  question  of  fact  or  law  can  arise."     The  object 
of  the  rule  of  court  was,  no  doubt,  to  disencumber  the  case 
from  all  irrelevant,  immaterial  and  impertinent  pleading, 
which,  when  decided,  would  leave  the  matter  in  dispute 
between  the  parties  still  open  and  undecided.     In  reject- 
ing these  pleas,  it  is  not  intended  to  say  they  are  nonsensi- 
cal, or  to  apply  the  terms  of  the  rule  of  court  to  them'  in 
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any  offensive  sense.  The  real  defence  of  the  defendant  is 
contained  in  the  other  four  pleas.  Those  which  were  re^ 
jected  were  no  answer  to  the  declaration ;  whether  the  fact 
stated  was  true  or  not,  was  immaterial ;  they  presented  a 
sham,  or  not  a  real  defence ;  and  it  is  the  opinion  of  this 
court,  that  the  motion  to  reverse  the  decision  of  the  circuit 
court  should  be  dismissed. 

Richardson,  O'Neall,  Butler,  Wardlaw,  and  Frost, 
JJ.  concurred. 


The  SoiOh  Western  Bail  Road  Bank  vs.  Campbell  Douglas. 
The  Same  vs.  McNeill  &  Elair. 

I.  Assumpsit  on  a  note  against  the  maker  and  indorsers,  which  had  heen 
discounted  by  the  plaintiffi,  and  at  maturity  protested  for  non-payment 
againflt  both.  The  making  and  indorsement  of  the  note,  the  demand,  notice 
of  non-payment,  and  the  jurisdiction  of  the  court,  were  admitted.  The  ma- 
ker filed  n  discount  for  the  value  of  twenty-nine  shares  in  the  Charleston, 
L  and  C.  R.  R  Company,  and  the  corresponding  number  in  the  bank  of 
plaintifii,  which  had  been  pledged  by  him  with  them  as  security  for  the 
payment  of  the  note  in  suit,  and  some  others  of  his  notes  discounted  with 
pkintijEB.  The  proof  was,  that  on  these  shares,  he  had  paid  two  bank  in- 
stahnents,  equal  to  twenty-five  dollars  on  each,  and  on  each  of  them  fifty- 
fii^i dollars  to  the  Road,  to  wit:  eighty  dollars  on  each  share  in  the  Road 
<Bd  Bank;  but  there  was  still  due  and  payable,  at  the  time  the  shares  were 
deposited,  twenty  dollars  on  each  share  to  the  road.  The  scrip  was  left 
vith  the  Bank,  on  which  was  indorsed  a  blank  power  of  transfer,  signed  in 
blank  by  the  maker  of  the  note.  There  was  no  agreement  that  the  Bank 
should  pay  the  remaining  instalments.  Before  the  forfeiture  of  the  stock, 
the  maker  of  the  note  addressed  a  letter  to  the  board,  saying  he  had  not 
means  to  pay  the  remaining  instalments,  but  if  the  board  would  give  up  the 
flcrin,  he  had  a  friend  who  would  tak&  his  stock  and  pay  the  balance  in  ar- 
42 
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rear.  But  the  Bank  proposed  to  lend  the  maker  the  twenty  dollars  on  each 
share,  if  he  would  sign  a  stock  note,  which  was  refused.  The  note  fell  due 
on  the  15th  March,  1842,  and  the  stock  became  forfeited  on  the  Ist  April 
succeeding.  There  were  no  instructions  by  the  maker  of  the  note,  to  sell 
any  sto^k.  When  the  note  fell  payable,  much  of  the  stock  on  which  all  the 
instalments  were  pnid,  sold  at  from  twenty  to  twenty-five  dollars  per  share. 
The  jury  rendered  a  verdict  for  the  defendant,  giving  him  the  benefit  to  the 
extent  of  his  payments  on  his  stock,  estimating  each  share  at  its  then  valoe, 
but  crediting  the  bank  with  the  note  and  the  amount  of  the  arrearage  to  the 
Road,  with  interest  from  the  time  the  note  fell  due:  Held^  that  without  an 
express  undertaking,  the  Bank  was  not  bound,  by  law,  to  protect  from  for- 
feiture the  stock  deposited  with  it  as  a  security  for  a  debt,  by  the  payment  of 
the  instalments  in  arrear. 

2.  The  defendant,  even  had  the  Bank  been  under  a  legal  obligation  to  sell 
his  stock,  could  not  have  been  allowed  more  than  it  might  have  brought  on 
an  actual  sale,  either  at  the  time  of  forfeiture,  or  when  the  note  fell  due. 
Verdict  set  aside  and  new  trial  granted. 

Tried  in  the  City  Court  of  Charleston^  July  Term^  1843, 
before  his  Honor  M.  King,  Recorder. 

These  cases  were  actions  in  assumpsit,  on  a  note  of  three 
hundred  dollars,  made  by  Campbell  Douglas,  the  defend- 
ant in  the  one  case,  indorsed  by  M'Neill  &  Blair,  the  de- 
fendants in  the  other  case,  discounted  by  the  plaintiffs,  and 
at  maturity  protested  for  non-payment  against  both  the  ma- 
ker and  the  indorsers. 

The  making  and  indorsement  of  the  note,  the  demand, 
notice  of  non-payment,  and  the  jurisdiction  of  the  court, 
were  admitted. 

The  defendant,  Campbell  Douglas,  filed  a  discount,  appli- 
cable to  both  cases,  for  the  value  of  twenty-nine  shares  in 
the  Louisville,  Cincinnati  and  Charleston  Rail  Road  Com- 
pany, and  the  corresponding  number  of  shares  in  the  bank 
of  the  plaintiffs,  pledged  by  him  with  them,  as  security  for 
the  payment  of  this,  and  some  other  notes  of  the  defend- 
ant, discounted  with  them. 

The  defendants  called  Mr.  James  G.  Holmes  as  a  wit- 
ness, who  said,  that  he  is  cashier  of  the  bank  ;  that  at  one 
of  the  periods  of  renewing  this  note,  the  bank  required  fur- 
ther security ;  Mr.  Douglas  held,  in  his  own  right,  twenty- 
four  shares  in  the  road  and  ttfe  bank,  and  he  owned  also  in 
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trust,  other  five  shares,  in  all  twenty-nine  shares ;  on  these 
shares  he  had  paid  two  bank  instalments,  equal  to  twenty* 
five  dollars  on  each ;  these  were  shares  reduced  from  a 
larger  number ;  on  each  of  these  shares  he  had  paid  fifty- 
five  dollars  to  the  road — ^that  is,  eighty  dollars  on  each 
share  in  the  road  and  bank,  two  thousand  three  hundred 
and  twenty  dollars  in  all ;  there  still  remained  due  and 
payable  to  the  road,  twenty  dollars  on  each  share — five 
nundred  and  eighty  dollars — at  the  time  that  he  deposited 
them,  they  were  not  formally  hypothecated.  The  witness 
produced  a  stock  note.  The  scrip  were  left  with  me,  says 
the  witness,  as  security  for  the  note;  there  is  a  blank 
power  of  transfer  on  the  back  of  the  scrip,  which  Mr.  Doug- 
las signed  in  blank.  I  have  lost  or  mislaid  the  scrip.  I 
know  of  no  agreement,  nor  do  I  recollect  any,  that  the  bank 
should  pay  the  remaining  instalments;  the  bank  did  in 
this  case  as  in  many  others ;  the  bank  expected  the  own- 
ers of  stock,  so  pledged,  to  pay  the  rail  road  instalments  as 
they  should  be  called  for;  accordingly  he  told  Mr.  Doug- 
las, himself,  that  the  instalments  to  the  road  were  called 
for,  and  that  he  was  required  to  pay  them ;  the  rail  road, 
from  time  to  time,  gave  indulgence  for  the  payment  of  in- 
stalments in  arrear ;  when  the  last  indulgence  was  about 
expiring,  Mr.  Douglas  wrote  a  letter  to  the  board,  the  pur- 
port of  which  was,  that  he  had  not  the  means  to  pay  up  the 
remaining  instalments ;  (the  stock  was  not  then  forfeited ;) 
that  if  the  board  would  give  up  the  scrip,  he  had  a  friend 
who  would  take  them,  and  pay  up  the  balance  on  the  stock ; 
when  the  acting  president  came  down,  he  told  me  that  the 
board  were  disposed  to  grant  Mr.  Douglas'  request;  I  sug- 
gested to  him  that  it  would  be  better  for  the  bank  to  lend 
Mr.  Douglas  the  twenty  dollars,  and  keep  the  scrip  ;  and 
after  thinking  of  this,  and  consulting  some  of  the  other  di- 
rectors, I  was  authorized  to  lend  Mr.  Douglas  the  twenty 
dollars  on  each  share,  if  he  would  sign  the  stock  note, 
which  is  now  exhibited ;  Mr.  Douglas  turned  and  walked 
out  of  the  bank  when  this  blank  was  delivered  to  him ;  he 
never  returned  to  accept  the  offer,  and  as  the  bank  had 
made  no  agreement  to  pay  up  the  instalments,  they  took 
no  further  notice  of  the  matter;  in  due  course  of  time  this 
stock,  and  much  in  the  same  situation,  was  forfeited  by  the 
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rail  road ;  the  road  received  fifty-five  dollars  of  it,  and  the 
bank  twenty-five  dollars,  at  the  last  moment,  when  the 
stock  had  been  actually  paid  up  to  one  hundred  dollars — 
seventy-five  dollars  to  the  road,  and  twenty-five  dollars  to 
the  bank  ;  much  of  the  stock  was  sold  at  sixteen  and  a  half 
dollars,  and  much  more  at  twenty  and  twenty-five  dollars. 
I  do  not  know  that  Mr.  Douglas  could  not  pay  up  the  in- 
stalments, nor  do  I  think  the  bank  did.  I  know  no  one 
who  was  allowed  time  beyond  that  allowed  by  the  stock- 
holders ;  there  were  special  cases  on  which  the  stockhold- 
ers acted. 

Cross-examined. — There  was  no  agreement  with  the 
bank  to  pay  the  instalments ;  I  was  never  instructed  by 
Mr.  Douglas  to  sell  any  stock  ;  he  saw  me  more  than  once. 
I  believe  it  could  not  have  been  sold  for  a  profit  Mr.  Doug- 
las said  he  had  a  friend  who  would  take  it ;  the  stock  is 
now  worth  about  forty-five  dollars  a  share  on  the  one  hun- 
dred dollars  to  the  road  and  bank. 

The  proceedings  of  the  stockholders  of  the  Louisville, 
Cincinnati  and  Charleston  Rail  Road  Company,  and  of  the 
South  Western  Rail  Road  Bank,  in  November,  1841,  were 
then  offered  in  evidence,  and  the  attention  of  the  court  and 
jury  directed  to  the  resolution  of  the  18th  Nov.  p.  33. 

''That  all  shares  held  in  the  Louisville,  Cincinnati  and 
Charleston  Rail  Road  Company,  on  which  all  instalments 
called  for  are  not  paid  on  or  before  the  first  of  April,  1842, 
shall  be  absolutely  forfeited  to  this  company." 

The  charters  of  the  two  companies,  and  their  proceed- 
ings in  November,  1840  and  1842,  were  also  produced; 
and  here  the  evidence  closed. 

The  counsel  for  the  defendants  insisted  to  the  jury,  that 
the  defendants  were  entitled  to  credit  for  the  amount  of  the 
instalments  that  Mr.  Douglas  had  paid  to  the  road  and  to 
the  bank ;  that  the  bank  were,  by  law,  bound  to  have  pro- 
tected the  stock  from  forfeiture,  even  though  it  had  been 
held  by  a  different  institution,  and  the  more  strongly,  that 
it  was  held  in  their  own ;  and  he  quoted  several  autHorities 
in  support  of  his  positions. 

The  counsel  for  the  plaintiffs  denied  that  the  defendants 
were  entitled  to  credit  for  the  amount  paid  on  the  stock,  or 
had  any  claim  on  the  bank  for  compensation  for  it ;  that  it 
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was  the  duty  of  Mr.  Douglas  to  have  paid  up  the  instal- 
ments on  the  stock,  as  they  were  called  for  by  the  road 
company,  and  to  have  prevented  the  forfeiture  of  the  shares; 
and  that,  at  all  events,  the  utmost  that  the  defendants  could 
receive  credit  for,  was  the  amount  for  which  the  stock 
might  have  been  sold  immediately  before  it  was  forfeited, 
beyond  what  was  payable  on  the  instalments,  which,  ac- 
cording to  Mr.  Holmes'  evidence,  could  not  have  been  more 
than  five  dollars  per  share,  making,  in  the  whole,  one  hun- 
dred and  forty-five  dollars ;  and  that  the  bank  were  cer- 
tainly entitled  to  a  verdict  for  the  balance. 

The  court  charged  the  jury,  that  the  contract  between 
the  plaintiffs  and  the  defei\dants,  and  the  stock  which  had 
been  deposited  by  the  defendant,  Mr.  Douglas,  with  the 
plaintiffs,  for  the  security  of  the  note,  were  embraced  by 
the  general  term,  bailment ;  and  that  the  species  of  bail- 
ment in  this  case  was  a  pledge  or  pawn,  and  both  parties, 
the  pawnor  and  the  pawnee,  were  answerable  for  the  lia- 
bilities which,  in  their  respective  characters,  the  law  im- 
posed on  them.  This  bailment  is  considered  beneficial  to 
both  parties ;  to  the  pawnor,  as  procuring  him  credit ;  to 
the  pawnee,  as  giving  him  security ;  and  their  responsibili- 
ties depend  mainly  on  this  ground  of  mutual  advantage.  If 
the  pledge  be  deteriorated  or  lost,  without  the  fault  of  the 
pawnee,  then  the  loss,  whether  partial  or  total,  falls  on  the 
pawnor,  and  the  pawnee  is  entitled  to  recover  against  him 
the  full  amount  of  the  debt;  and  on  the  other  hand,  if  the 
plec^e  be  lessened  in  value,  or  lost  through  the  fault  of  the 
pawnee,  then  the  loss,  in  like  manner,  falls  on  him.  Here, 
according  to  the  evidence  of  the  cashier,  the  scrip  was  left 
with  him  as  security  for  the  note,  and  the  blank  power  of 
transfer  attached  to  it  was  signed  by  Mr.  Douglas.  The 
bank  had  agreed  to  advance  twenty  dollars  on  each  share, 
and  bad  proposed  that  Mr.  Douglas  should  sign  a  note  si- 
milar to  ttie  one  produced,  which,  on  a  default,  authorizes 
the  sale  and  transfer  of  the  stock.  This  note  would  have 
given  the  bank  no  authority  over  the  scrip,  which  they 
did  not  then  possess  under  the  power  of  transfer  signed  on 
the  scrip.  The  question  now  arises,  were  the  bank  bound 
to  prevent  a  forfeiture  of  the  stock?  The  law  on  this 
point  is  clear,  but  its  application  to  this  case  depends  on  a 
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question  of  fact,  of  which  the  jury  are  the  judges.  If,  when 
the  note  |became  payable,  15th  March,  1842,  the  scrip 
would  have  sold  in  the  market  for  more  than  the  amount 
payable  on  it  to  the  rail  road,  then  the  bank  were  bound, 
in  the  judgment  of  the  court,  either  to  sell  the  scrip,  and 
credh  the  net  sales  to  the  defendants,  or  to  pay  up  the  in- 
stalments, and  prevent  a  forfeiture.  And  if,  on  the  otiier 
hand,  when  the  note  became  payable,  the  scrip  would  not 
have  sold  for  more  than  was  payable  on  it  to  the  road,  then 
the  bank  were  not  bound  either  to  sell  or  to  protect  from 
forfeiture ;  because  the  defendant  suffered  no  loss  from  the 
conduct  of  the  bank.  The  jury  must  decide  on  the  fact, 
and  apply  to  it  the  law  as  laid  down  by  the  court. 

It  is  not  to  be  overlooked,  that  the  forfeiture,  if  it  produ- 
ced any  benefit  to  the  companies,  would  go  partly  to  the 
bank  and  partly  to  the  rail  road.     They  are  two  different 
companies.     But  by  the  bank  charter,  no  person  can  hold 
a  share  in  the  bank  that  does  not  hold  a  corresponding 
share  in  the  road.     Some  few  persons  may  hold  shares  in 
the  road  who  hold  no  shares  in  the  bank.     The  stockhold- 
ers in  the  bank  are  substantially  the  rail  road  company.  If 
the  jury,  on  the  facts,  come  to  the  conclusion,  that  when 
the  note  fell  payable,  the  scrip  was  worth  something  to  (he 
defendants  more  than  was  due  on  it  to  the  road,  then  the 
bank,  as  they  did  not  make  a  sale  of  the  scrip,  was  bound 
to  prevent  a  forfeiture,  and  they  are  assuredly  not  the  less 
bound  to  prevent  it,  that  it  would  benefit  their  institution. 
Had  they  prevented  the  forfeiture,  then  the  scrip,  until  sold, 
would  have  remained  the  property  of  Mr.  Douglas,  subject 
to  the  debt  to  the  bank,  and  the  fluctuations  in  its  market 
price  would  have  been  on  his  account  and  risk.     As  the 
bank  had  considered  it  forfeited,  no  offer  had  ever  been 
made  to  sell  it,  and  if  the  jury,  on  the  facts,  consider  that, 
according  to  the  principles  of  law  laid  down,  the  bank  were 
bound  to  prevent  a  forfeiture,  then  they  may  consider  the 
scrip  yet  in  pledge  to  the  bank ;  and  it  would  be  the  province 
of  the  jury  to  say  what  price  the  bank  should  be  charged  for 
it.     The  price  charged  by  the  defendants  in  their  discount 
certainly  could  not  be  allowed.     The  jury  had  facts  before 
them^hough  not  very  satisfactory,  on  which   they  niight 
form  an  opinion  of  the  price  that  ought  to  be  allowed,  ac- 
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cording  to  the  time  at  which  they  might  think  the  scrip 
ought  to  be  charged  to  the  bank,  and  it  would  be  their  duty 
to  weigh  these  facts,  and  to  fix  that  time.  When  this  note 
fell  payable,  the  cashier  states  that  much  of  this  stock,  on 
which  all  the  instalments  were  paid,  was  sold  at  from 
twenty  to  twenty-five  dollars  per  share ;  then  had  the  stock 
been  sold,  the  defendants,  upon  deducting  the  twenty  dol- 
lars of  instalments  which  must  have  been  paid  by  the  bank 
to  the  rail  road,  could  only  have  been  entitled  to  a  credit  of 
five  dollars  on  each  share.  The  stock  is  now  worth  forty- 
five  dollars,  and  at  that  rate  of  sale,  on  the  same  principles, 
the  defendants  would  be  entitled  to  a  credit  of  twenty-five 
dollars  per  share,  making  a  proper  allowance  to  the  bank 
for  the  mterest  on  the  advance  which  they  would  be  as- 
sumed to  have  made  for  the  road  instalments,  and  credit- 
ing the  defendants  with  any  dividends  that  may  have  been 
made  on  the  stock. 

The  facts  and  circumstances  were  before  the  jury,  and 
they  would  determine  on  them.  The  court  had  stated  the 
principles  of  law  that  were  thought  to  govern  the  case. 
The  jury  would  apply  these  principles  to  the  facts,  and 
would,  no  doubt,  do  justice  between  the  parties. 

When  the  court  had  closed  its  charge,  the  counsel  of  the 
plaintiffs  moved  the  court  to  instruct  the  jury,  that  the  as- 
sessment of  damages  should  be  governed  by,  and  only  equi- 
valent to,  the  full  value  of  the  stock  at  the  date  of  the  for- 
feiture. 

The  court  declined  to  give  this  instruction,  on  the  ground, 
that  as  the  bank  were  themselves  to  derive  a  benefit  from 
the  forfeiture  of  the  shares,  if,  at  the  time  limited  for  their 
forfeiture,  they  were  actually  worth  more  than  the  instal- 
ments due  on  them,  the  jury,  in 'their  discretion,  might 
consider  the  bank  either  as  bound  to  have  sold  the  shares, 
or  to  save  them  from  forfeiture,  by  paying  up  the  instal- 
ments ;  and  had  the  instalments  been  paid  up  by  the  bank 
then,  as  has  been  said,  the  fluctuations  in  the  value  of  the 
shares  would  have  been  on  account  and  risk  of  the  defend- 
ant, Douglas ;  and  the  court  considered  all  the  facts  and  cir- 
cumstances of  the  case,  subject  to  the  principles  of  law  laid 
down,  as  fit  to  be  submitted  to  the  jury. 
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The  law  bj/  which  the  court  considered  the  case  to  be 
governed,  is  well  settled,  however  difficult  may  be  its  ap- 
plication. No  doubt  the  scrip  was  received  as  a  pledge  or 
pawn.  The  blank  power  of  transfer,  signed  by  the  defend- 
ant, Mr.  Douglas,  on  the  scrip,  gave  the  plaintiflfs  entire  con- 
trol over  it.  The  general  rules  applicable  to  this  contract, 
are  well  settled  by  Bracton,  (1569,)  Lib.  3,  C.  2,  Fol.  99. 

Creditor  qui  pignus  accepit,  re  obligatur  et  ad  illam  res- 
tUuendam  tenetur,  et  cum  hujusmodi  res  in  pignus  data  sit 
utriusque  gratia,  scilicet  debitoris,  quo  magispecunia  ei  credere- 
tur  et  creditoris,  quo  magis  ei  in  tuto  sit  creditum^  suffidt  ad 
iUius  rei  custodmm  diligentiam  exactam  oiUiibere ;  quam  d 
prcBStiterity  et  rem  casu  amiserit,  securus  esse  possit^  nee  impcr 
dietur  creditum  petere ;  and  this  authority  has,  probably, 
never  been  questioned ;  Coggs  vs.  Bernard,  2  Lord  Ray. 
909;  Jones  on  Bail.  75;  Story  on  Bail.  (1832,)  1223;  and 
is,  in  truth,  taken  almost  verbatim  from  the  civil  law.  Ins. 
L.  3,  T.  15,  sec.  4.    Now  the  exact  diligence  which  Brac- 
ton tells  us  is  required  in  this  contract,  is  well  defined  by 
Paul  us.  Dig.  Lib.  13 ;  T.  7, 1.  14,  as  Ea  (negotia,)  qace  cKIi- 
gens  Paterfamilias  in  suis  rebus  pr(Estare  solet,  a  creditore  exi- 
gantur.  Pother  confirms  this  definition.  JVantissenient^  JV.34. 
JLe  soin  avquel  le  creancierest  obliqe  un'est  oue  le  soin  ordinaire 
qu^ont  consume  dapporter  les  bonsperes  defamille  a  leurs  af- 
faires ;  and  in  N.  33,  speaking  of  thismn  ordinairCy  he  says 
a  (fe  Oreancier)  est  en  consequence  tenu  de  la  faute  qy!on 
appelle  legere.      Assuredly,  a  diligent  or  good  father  of  a 
family,  owning  this  stock  when  it  was  about  to  be  forfeit- 
ed, had  it  been  worth  more — ^if  it  would  have  sold  for  more 
than  was  due  on  it — either  would  have  redeemed  it  or  sold 
it.     To  allow  it  to  be  forfeited,  would  scarcely  be  called 
une  faute  legere;  and  ^et  for  such  a  fault  a  creditor  is  lia- 
ble.   The  bank  say  they  allowed  it  to  be  forfeited.     If  the 
stock  then  would  have  brought  more  than  the  instalments 
due  on  it,  the  bank  did  not  do  their  duty.      In  Capel  vs. 
Butlet\  2  Sim.  and  St.  457,  it  is  held,  that  if  by  the  n^lect 
of  the  creditor,  the  benefit  of  some  securities  for  the  debt 
are  lost,  the  surety  is  pro  tarUo  discharged. 

It  is  an  important  element,  in  this  case,  that  the  bank,  if 
the  stock  would  have  sold  for  more  than  the  instalments 
due  on  it,  were  to  derive  a  benefit  from  the  forfeiture.  Now 
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it  is  clear.  Dig.  Lib.  50,  Tit.  17, 1.  23,  ihlum  et  culpam, 
mandaturrij  &c.  pignon  acceptunij  &c.  recipiuntj  in  hismir 
(fern  et  dUigentiam.  Dig.  Lib.  13,  Tit.  7, 1. 13,  sec.  1.  Venk 
autem  in  hoc  actionem  {qigneratttia)  et  dolus  et  culpa^  ut  in 
commodato ;  venit  et  custodia.  And  in  the  great  case  of 
Bookman  vs.  Rothschild,  3  Sim.  151, 224,  transactions  were 
set  aside  which  had  been  closed  for  years,  and  which,  at 
the  time  that  they  took  place,  appear  to  have  been  done  in 
good  faith,  on  the  grounds  that  tne  defendants,  who  had 
been  the  agents  of  the  complainant,  were  at  the  same  time 
virtually  buying  from  and  selling  to  him,  and  that  this 
mode  of  managing  these  transactions  was  unknown  to 
him,  and  the  parties  were  remitted  to  their  original  rights 
as  they  stood  before  these  transactions,  and  this  decision 
was  confirmed  in  the  House  of  Lords.  The  court  here 
considered  the  position  of  the  plaintiffs  as  holding  a  pledge 
of  their  own  scrip,  and  the  alternative,  whether  they  would 
or  not,  on  its  forfeiture,  derive  a  benefit  from  it,  as  suffi- 
cient reasons  for  submitting  the  whole  case  to  the  decision 
of  the  jury. 

They  found  for  the  defendants. 

When  the  jury  were  about  to  be  discharged,  the  foreman 
handed  to  the  court  a  statement,  shewing  the  principles  on 
which  they  l^ad  founded  their  verdict.  That  statement  can- 
not, it  is  presumed,  affect  the  ultimate  decision,  but  a  copy 
of  it  is  subjoined,  that  the  court  above  may  have  before  it 
all  in  the  case  that  l^as  before  the  court  below. 

The  court  was  served  with  the  accompanying  notice  of 
appeal. 

29  shares  at  $45  per  share,  is  $1305  00 

Deduct, 
Note,  $300  00 

Instalment,  580  00—880  00 

Interest  from  15th  March,  ) 

1842,  to  21st  July,  1843,  [  7128—    95128 

at  6  per  cent  ) 

Balance  in  favor  of  G.  Douglas,  $353  72 

43 
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The  plaintiffs  appealed  in  these  cases,  and  moved  for 
new  trials,  on  the  following  grounds : 

1.  Because  his  Honor,  the  Recorder,  erred,  it  is  respect- 
fully  submitted,  in  charging,  in  the  alternative,  that  the 
bank  was  bound  either  to  sell  the  stock  deposited  as  a)Ua- 
teral  security,  upon  non-payment  of  the  note,  or  to  protect 
the  same  from  forfeiture,  by  payment  of  the  instalments  in 
arrear,  and  failing  to  do  either,  were  liable  for  laches. 

2.  Because  his  Honor  the  Recorder,  erred  in  omitting  to 
charge,  as  moved  by  the  plaintiffs,  (that  the  assessment  of 
damages  should  be  governed  by,  and  only  equivalent  to, 
the  full  value  of  the  stock  at  the  date  of  its  forfeiture,)  and 
charged  that  the  same  belonged  to  the  discretion  of  the 
jury. 

3.  Because  the  verdict,  generally,  and  more  especially  as 
to  its  assessment  of  damages,  is  clearly  contrary  to  law  and 
evidence. 

J.  B.  Campbelly  for  the  motion.     /  M.  Walker^  contra. 

Curia^  per  Butler,  J.    The  jury,  under  the  cbai^  of 
the  Judge,  who  regarded  the  case  as  one  of  fact  in  the  ap- 
plication of  the  principles  of  law  as  laid  down  by  him,  and 
which  seem  to  be  unquestionable,  have  found  a  verdict  for 
the  defendants,  by  which  they  have  given  them  the  bene- 
fit to  the  extent  of  payments  made  by  Campbell  Douglas 
on  his  stock,  and  have  allowed  the  bank  credit  for  twenty 
dollars  and  interest  on  each  share,  which  it  seems  to  have 
been  concluded  that  it  was  under  a  legal  obligation  to  ad- 
vance for  its  creditor ;  the  effect  of  which  was  to  fix  upon 
the  bank  a  liability  to  advance  for  its  creditor  a  larger  sum 
of  money,  by  way  of  protecting  from  forfeiture  the  security 
held  by  it,  tnan  it  had  previously  loaned  to  him.    In  other 
words,  it  is  requiring  the  bank  to  buy  a  security  to  save  its 
debt;  and  this,  too,  to  be  done  without  any  risk  at  all  on 
the  part  of  the  borrower.     If  the  bank  incurred  an  obliga- 
tion by  express  contract,  that,  doubtless,  ought  to  govern 
the  case.  But  without  such  express  understanding,  we  are 
of  opinion,  that  the  bank  was  not  bound  by  law  to  protect 
from  forfeiture  the  stock  deposited  with  them  as  a  security 
for  a  debt,  by  the  payment  of  the  instalments  in  arrear. 
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Its  doty  and  interest  are  very  distinguishable.  The  for- 
mer results  from  the  implications  of  law,  arising  out  of  the 
bailment;  the  latter  depends  altogether  on  the  judgment 
of  those  who  have  the  management  of  the  institution. 

The  pawnor,  at  the  time  he  deposited  his  stock,  had  a 
qualified  interest  in  it,  to  be  made  absolute  and  indefeasi- 
ble only  by  paying  up,  at  the  time  required,  the  last  instal- 
ment.    Before  that  was  done,  the  stock  was  a  perfectable 
pawn.     The  right  and  power  of  the  pawnor  to  prevent  the 
forfeiture  were  unquestionable.     There  was  nothing  in  the 
contract  with  the  pawnee  to  prevent  his  doing  so.     How 
far  his  interest  may. have  coincided  with  his  rights  at  the 
time,  was  uncertain.     It  was  not  certain  that  the  entire 
stock  was  worth  the  risk  of  paying  the  last  instalment.   If 
he  was  not  able  to  pay  it  up,  according  to  the  resolution 
of  the  company,  it  may  have  been  his  misfortune ;  and  if 
he  refused  to  do  it,  it  was  the  result  of  his  judgment.  When 
he  subscribed  for  the  stock,  he  undertook  for  himself  all 
the  risks  of  events,  and  the  requirements  of  the  charter. 
Forfeiture,  on  certain  contingencies,  was  one  of  the  risks. 
Suppose  the  stock  to  have  been  pledged  to  another  person 
or  institution,  instead  of  this  bank,  then  how  would  the 
pawnor  and  pawnee  have  stood,  in  relation  to  it  1   ''If  the 
pledger  has  only  a  limited  title  to  the  thing,  as  for  life,  or 
for  years,  he  may  still  pawn  it  to  the  extent  of  his  title ; 
but  when  that  expires, '  the  pledgee  must  surrender  it  to 
the  person  who  succeeds  to  the  ownership."     Story,  201. 
When,  therefore,  as  in  this  case,  the  stock  became  forfeit- 
ed, who  would  succeed  to  the  ownership  1  Why,  certainly, 
the  party  or  power  that  could  claim  tne  forfeiture.    And 
can  it  make  any  difference  that  it  happened  to  be  the  party 
occupying,  in  part,  the  position  of  pledgee ")  I  apprehend 
not.  •  Why  suppose,  in  such  case,  that  it  was  the  pledgee's 
duty  to  protect  the  pawnor  from  forfeiture  ?  Surely  not  on 
the  ground  that  the  pledger  had  not  the  power,  or  that  it 
was  not  competent  for  him  to  do  so. 

By  the  finding  of  the  jury,  the  pledgee^ has  been  required 
to  perform  acts  for  the  benefit  of  ttie  pledger,  which  the  lat- 
ter might  have  performed  himself;  and  that  too  without 
consideration  and  without  the  prospect  of  legal  remunera- 
tioQ.    For  suppose  this  case — that  the  bank  had  paid  at 
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the  time  of  forfeiture,  the  instalment  in  arrear>  and  the 
stock  had  ultimately  become  worthless.  In  such  case  could 
the  bank  have  maintained  an  action  o(ifuklntatusasgmnp«it 
against  the  defendant,  Douglas,  for  money  laid  out  and  ex- 
pended for  his  use'?  In  such  an  action,  and  under  such 
circumstances,  he  could  have  availed  himself  of  a  very  dif- 
ferent position  from  the  one  which  he  now  claims,  when 
it  has  become  his  interest  to  claim  the  benefit  of  the  rise  in 
stocks.  There  are  instances  where  persons  must  decide 
prospectively,  and  not  be  permitted  to  stand  still  and  take 
advantage  of  the  retrospect,  and  the  more  sagacious  or  for- 
tunate judgment  of  others. 

Suppose  another  case — that  instead  of  the  last  instal- 
ment being  $20,  it  had  been  $80,  would  the  bank  then 
have  been  required  to  advance  so  much  money  for  its  cre- 
ditor, because  it  had  a  demand  against  him,  and  that  de- 
mand smaller  in  amount  than  the  sum  loaned  1  The  prin- 
ciple of  liabilitv  must  be  one  and  the  same  in  both  instan- 
ces, and  if  such  should  be  held  to  be  the  duty  of  the  bank, 
growing  out  of  the  legal  relations  of  the  parties,  this  will 
be  the  result  here ;  the  bank  would  be  made  the  under- 
writer of  the  creditor,  to  run  all  the  risks  and  to  pay 
the  premiums  in  the  bargain.  We  think  the  jury  has  fix- 
ed on  the  bank  liabilities  which  were  not  imposed  upon 
it  by  the  law. 

It  is  said,  however,  that  Douglas  oflfered  to  avoid  the  for- 
feiture  of  his  stock,  by  proposing  to  the  bank  to  let  a  friend 
take  it  and  pay  up  the  instalments  in  arrear.  I  do  not  un- 
derstand that  it  was  his  design  to  let  the  bank  have  the 
security  thus  increased  by  his  friend ;  but  the  bank  was  re- 
quired to  give  up  all  claim  in,  or  control  over,  the  scrip.  It 
was  nothing  more  than  requiring  the  bank  to  give  its  se- 
curity away  without  consideration  or  benefit  fo  itself. 

It  seems  the  president  and  cashier  did  ofifer  to  lend  the 
defendant  the  amount  of  the  unpaid  instalment,  by  bis  giv- 
ing a  stock  note,  but  which  he  refused  to  do,  preferring,  I 
suppose,  to  run  no  more  risks,  and  to  incur  no  further  lia- 
bilities, on  account  of  his  forfeitable  pledge.  This  would 
!o  to  shew  that  he  was  disposed  to  abandon  it  to  its  fate, 
t  was  certainly  anv  thing  but  an  authority  for  the  bank 
to  do  any  thing  for  him,  especially  in  relation  to  the  power, 
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and  it  goes  very  far  to  shew  that  he  was  disposed  to  nega- 
tive the  duty  of  the  bank  to  sell  at  the  time.  His  omis- 
sion to  give  further  instructions  to  sell,  would  indicate  that 
he  was  wholly  indifferent  on  the  subject,  or  that  be  was 
willing  matters  should  go  on  according  to  their  natural  and 
legal  tendency.  If  the  blank  indorsements  on  the  scrip 
gave  the  bank  the  right  to  transfer  it,  and  thereby  effect  a 
sale,  it  was  a  naked  power,  which  might  have  been  direct- 
ed, if  not  entirely  controlled,  by  the  pledger ;  and  if  he  had 
expressed  his  wish  then,  that  the  stock  should  be  sold,  be- 
fore forfeiture,  and  it  had  not  been  done,  he  might  have 
had  more  cause  to  complain.  But  giving  the  defendant 
tbe  full  benefit  of  this  ground  of  appeal,  what  should  be  the 
consequences'?  Why,  in  no  point  of  view,  could  he  be  al- 
lowed more  than  the  stopk  might  have  brought  on  an  ac- 
tual sale,  either  at  the  time  of  forfeiture,  or  when  the  note 
fell  due,  for  then  he  might  be  entitled  to  any  thing  in  the 
way  of  discount,  that  would  have  gone  to  extinguish  it.  If 
it  should  be  understood  on  another  trial,  from  the  facts  of 
the  case,  that  the  bank  was  under  a  legal  obligation  to  sell, 
then  the  defendant  would  be  entitled  to  all  the  advantages 
and  benefits  that  might  have  resulted  from  such  sale. 

We  think  the  verdict,  as  it  stands,  is  founded  on  erro- 
neous principles,  and,  therefore,  set  it  aside. 

The  motion  for  a  new  trial  is  granted. 

O'Neall,  Evans,  Wardlaw  and  Frost,  JJ.  cy^ncurred. 

Richardson,  J.  I  concur  in  the  result  of  this  case.  The 
verdict  was  founded  in  erroneous  views  of  the  duty  of  the 
pawnees  of  the  scrip,  upon  this  point  of  the  case.  They 
were  not  bound  to  advance  money,  in  order  to  raise  the 
value  of  the  scrip,  or  to  render  it  marketable.  But  when 
the  note  became  due,  on  the  2d  March,  '42,  the  pledge  was 
forfeited  by  the  non-payment  of  the  note,  and  the  bank  was 
bound,  as  pawnees,  to  sell  it  for  what  it  would  bring,  be  it 
more  or  less,  and  credit  the  defendants  with  the  amount  of 
the  nett  sales;  and  if  they  waited  until  the  pawn  became 
worthless,  by  its  forfeiture  to  the  Rail  Road  Company,  the 
loss,  if  any,  must  fall  upon  the  pawnees.  The  pawn  was 
forfeited  to  the  plaintiffs  on  the  2d  of  March^  '42,  and  the 
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scrip  was  to  be  absolutely  forfeited  on  the  first  of  April 
following.  Surely  the  pawnees  were  bound  to  sell  it  in 
time  to  prevent  a  total  loss. 

So  much  comes  within  the  general  principle;  that  the 
pawnee  must  take  all  due  care  of  the  pawn,  and  not  let  it 
perish  for  want  of  ordinary  care.  Story's  Baill.  ch.  5,  p. 
120,  229,  332-3,  346,  357. 

Thus,  then,  although  the  plaintiffs  were  not  bound  to 
advance  money,  in  order  to  enable  the  defendants  to  pay 
the  note,  for  this  would  be  to  require  the  creditor,  not  the 
debtor,  to  pay ;  yet  the  moment  the  pawn  was  forfeited  by 
the  dishonor  of  the  note,  it  became  part  of  the  bailment, 
not  only  to  keep  and  preserve,  but  also  to  render  it  availa- 
ble, according  to  its  nature  and  kind,  otherwise  it  is  not 
preserved,  but  perishes.  Had  it  been  a  horse,  or  a  piece 
of  goods,  subject  to  deterioration  from  time,  it  must  nave 
been  sold,  or  the  pawnee  liable  for  the  market  value  at  the 
time.  If  then,  the  scrip  was  worth  any  thing  at  the  time, 
being  subject  soon  after  to  failure,  the  pawnees,  although 
npt  bound  to  advance  money  to  prevent  such  forfeiture, 
were  assuredly  bound  to  sell  it  before  it  entirely  perished, 
or  bear  the  loss  themselves,  pro  tanto.  So  far,  and  to  this 
limited  liability  of  the  bank,  the  argument  and  law  of  the 

()residing  Judge,  however  misapplied  to  a  more  extended 
iability,  predicated  on  the  rise  of  the  scrip,  amounts,  in  my 
opinion,  to  convincing  demonstration.  And  the  jury  were 
rightly  iqistructed  in  this  respect,  that  whatever  the  scrip 
could  have  sold  for  at  the  time  the  note  became  due,  or  be- 
tween that  and  the  first  of  April,  constitutes  a  legal  dis- 
count to  the  note,  to  be  assessed  by  them,  upon  evidence 
of  the  market  value  during  that  time.  For  wbat  other 
purpose  could  the  blank  indorsement  on  the  scrip,  and  its 
deposit,  have  been  made  1  It  was  identical  with  the  con- 
dition of  a  stock  note.  Can  such  instruments  mean  only 
that  the  scrip,  like  a  piece  of  furniture,  shall  not  be  de- 
stroyed 1  But  then  it  may  be  kept  inactive  till  it  perishes ; 
and  when,  too,  the  day  of  its  final  demise  was  fixed,  and  the 
defendants  had  transferred  all  power  to  act.  Such  cannot 
be  the  meaning  of  the  diligence  required  of  the  pawnee  re- 
eeiving  such  a  pledge  or  bailment. 
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The  subject  matter  of  the  pawn  must  always  point  out 
the  care  to  be  taken.  A  horse  must  be  fed  and  curried. 
A  cow  must  be  milked.  But  a  note  must  be  collected,  or  the 
pawn  must  be  kept  available  to  its  peculiar  use.  Then, 
surely,  after  forfeiture,  a  pawn,  cotton  or  scrip,  must  be  sold 
especially  so,  if  the  pawnee  be  assured  that  the  market 
will  absolutely  terminate  on  a  fixed  day,  which  was  the 
case  with  the  scrip  in  question.  It  was  worth  something 
till  the  first  day  of  April ;  but  on  the  second,  it  was  to  be 
worthless,  except  to  enure  to  the  gain  of  the  plaintiflfs  and 
the  Rail  Road  Company. 

I  would  put  the  question  on  the  general  principles  of 
such  bailments.  But,  it  does  not  lessen  the  force  of  the  ar- 
gument, that  the  plaintiffs  had  an  interest  in  the  forfeiture 
of  the  scrip  to  the  rail  road  company,  on  the  2d  of  April. 
Such  forfeiture  was  sure  gain  to  both  companies ;  and  the 
stockholders  are  the  same  persons,  and  have  one  interest 
in  the  two. 

This  view  was  used  by  the  Judge,  to  bear  out  the  pro- 
position  that  the  pawnees  were  liable  for  not  paying  money 
to  advance  the  value  of  the  scrip.  But  assuredly,  it  has 
weight  in  the  one  I  have  urged,  that  the  plaintiffs  were 
liable  for  neglecting  to  sell  the  scrip  before  it  was  absolute- 
ly forfeited  to  the  rail  road  company,  in  April.  Upon  the 
whole  case,  then,  a  new  trial  should  be  ordered,  for  error 
in  one  position.    In  the  rest,  the  Judge  was  right. 
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R.  G.  Ferrell  m.  Rebecca  S.  Scott. 

1.  Where  the  surviviDg  widow  of  a  pauper  gave  a  promissory  note, 
shortly  after  her  husband's  death,  to  one  of  hia  creditors,  for  a  demand  .which 
had  been  contracted  in  his  life  time,  in  consideration  that  such  demand  should 
be  discharged  against  the  estate  of  the  husband,  by  virtue  of  her  underta- 
king to  pay  it,  it  was  held  not  to  be  such  an  obligation  as  she  could  be 
compelled  to  pay. 

2.  An  undertaking  to  pay  the  debt  of  another,  on  condition  that  that  other 
shali  be  entirely  discharged  from  liability,  is  founded  on  a  sufficient  consi- 
deration, upon  the  ground  that  the  promissor  in  such  case  has  become  an 
original  debtor,  on  the  discharge  of  the  former  debt,  which  is  supposed  to 
deprive  the  promissee  of  some  previous  advantage^  or  to  subject  him  to 
some  prejudice  and  delay  in  realizing  it 

3.  But  the  defendant's  undertaking  being  voluntary,  and  without  benefit, 
so  &r  as  she  was  concerned,  and  one  which  subjected  the  plaintiff  to  no 
possible  loss  or  detriment,  and  being  thus  without  consideration,  was  wur 
dum  factum  and  void. 

4.  The  abstract  position,  that  a  moral  obligation  is  a  sufficient  considera- 
tion to  support  an  express  promise  to  pay  money,  has  been,  in  general, 
controlled  by  a  state  of  facts  that  would  resolve  it  into  a  question  more  re- 
sembling one  of  legal  justice,  than  moral  obligation,  founded  in  conscience 
and  piety.     NviQ  McMorris  vs,  Herndon.    (1) 

5.  Corbet  vs.  Cochrane^  Riley's  Law  Gases,  44,  distinguished  from  this 
case. 

Before  Evans,  J.  Charleston^  Spring  Term^  1843. 

The  plaintiff  was  a  shop-keeper  at  Kingstree,  and  the 
defendant  was  the  widow  of  a  poor,  drunken  pauper  me- 
chanic, residing  in  the  same  village.  In  the  life  time  of 
the  husband,  the  plaintiff  had  trusted  him  for  a  consider- 
able amount.  A  portion  of  the  account  was  for  spirituous 
liquors,  and  the  residue  for  pronsions  and  clothing,  such 
as  was  necessary  for  a  family.  It  was  proved  the  defend- 
ant expressed  her  gratitude  to  the  plaintiff,  and  said  she 

(1)  In  Cook  vs.  Bradley^  7  Conn.  Rep.  57,  it  was  heldy  that  a  mere  moral 
obligation  is  not  available  as  a  consideration  for  an  express  promise;  it  is 
only  effectual  in  those  cases  where  there  was  a  previous  legal  obligation. 
See  Smith  vs.  Ware,  13  Johns.  Rep.  257  ;  Mills  vs.  Wyman,  3  Pick.  207; 
Edwards  et  ux.  vs.  Davis,  16  J.  Rep.  281-3,  (note.) 
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had  some  expectation  of  means  from  her  relations,  and  if 
she  ever  was  able  she  would  pay  the  plaintiff.  It  was  also 
proved,  that  in  some  instances  articles  were  refused  to  the 
nusband,  and  afterwards  delivered  to  the  wife.  It  was  al- 
so  proved,  that  after  the  death  of  the  husband  the  plaintiff 
supplied  her  with  some  things,  but  to  what  amount  there 
was  no  evidence.  About  four  weeks  after  the  death  of  the 
husband,  the  defendant  gave  the  plaintiff  a  note  for  about 
$300.  It  was  very  clear  that  all  of  this  note  was  for  the 
store  account  of  the  husband,  except  about  twenty  dollars. 
His  Honor  was  of  opinion,  and  so  charged  the  jury,  that 
the  defendant's  promise  to  pay  the  debt  of  her  husband 
was  nudum  pactum. 

2.  That  although  she  had  had  the  benefit  and  enjoyment 
of  some  of  the  goods  furnished,  and  they  may  have  been 
sold  to  her,  and  on  her  promise  to  pay,  yet  as  she  was  a 
feme  covert,  incapable  of  making  a  binding  promise,  there 

was  no  moral  consideration  to  sustain  her  subsequent  pro- 
mise to  pay  her  husband's  debt. 

3.  That  as  it  regarded  the  sum  included  in  the  note,  over 
and  above  the  husband's  debts,  the  jury  ought  to  give  a 
verdict  for  that,  unless  they  believed,  from  the  evidence, 
that  that  was  also  for  the  husband's  debt.  They  found  for 
the  defendant. 

The  plaintiff  appealed  from  the  verdict,  and  moved  for  a 
new  trial,  on  the  grounds  following,  to  wit : 

1.  Because  the  note  of  the  defendant  was  founded  upon 
a  sufficient  consideration  to  support  the  promise,  and  enti- 
tle the  plaintiff  to  recover. 

2.  Because  the  jury  should  have  found  for  the  plaintiff, 
at  least,  the  difference  between  the  account  produced  in 
evidence,  (as  the  consideration  of  the  note,)  and  the  amount 
specified  in  the  note. 

3.  Because  there  was  evidence  of  consideration,  subse- 

2uent  to  the  death  of  defendant's  husband,  which  was  suf- 
cient  to  support  the  promise,  in  whole  or  in  part. 

4.  Because  the  verdict  is  contrary  to  law  and  evidence. 

F.  D.  Richardson^  for  the  motion.     As  to  the  moral  obliga- 
tion which  may  constitute  a  consideration  for  the  support  of  a 
44 
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contract,  cited  6  Taunton,  36 ;  2  Caine's  Oases,  150.  But  he 
contended  there  was  in  this  case  a  legal  and  substantial  consi- 
deration. The  account  was  against  the  husband ;  it  was  pre- 
sented to  the  wife  after  his  death,  and  she  gave  her  note,  the  ac- 
count against  the  husband  being  receipted. 

The  original  debt  here  was  extinguished,  as  in  Corbet  vs. 
CSpcAron,  cited  from  Riley's  Law  Cases,  44.  The  consideration 
need  not  necessarily  be  a  pecuniary  one.  It  matters  not  that  the 
husband  was  poor,  and  had  no  assets.  In  consideration  of  a 
oomplete  discharge  of  the  husband,  she  promised  to  pay.  The 
note  was  founded  on  the  account.  Here  was  a  loss  of  remedy 
against  the  husband.  His  discharge,  it  was  contended,  was  a 
good  consideration  to  support  the  wife's  promise. 

Huntf  contra.  The  consideration  of  the  note  given  by  the 
defendant  was  nudum  pactum^  and  not  recoverable  at  law.  A 
moral  obligation  is  not  enough  to  sustain  a  promise.  Cited  1 
Selwyn's  N.  P.  63.  The  plaintiff,  to  make  out  his  case,  must 
have  parted  with  something  valuable.  What  has  he  parted  with? 
Ferrell  had  nothing  to  lose.  Ex  nihil  nihil  Jit.  He  looked  to 
the  future.  Mrs.  Scott  had  nothing  to  gain,  and  there  was  no 
administration.  If  one  party  has  nothing  to  lose,  and  the  other 
nothing  to  gain,  it  is  nudum  pactum.  Cited  3  Bos.  and  Pul. 
849,  (note;)  3  Maule  and  Sel.  696.  BuUer's  N.  P.  147,  is  sup- 
posed to  support  the  doctrine  of  moral  obligation ;  but  in  1  SeU 
wyn,  67,  (note  11,)  this  case  is  criticised. 

In  1  Strange,  94,  the  wife's  promise  was  during  the  coverture, 
and  yet  she  was  not  liable ;  a  fortiori  here. 

In  3  Saund.  136,  the  heir  at  law  was  sued  on  the  bond  of  his 
ancestor,  having  given  his  note  on  a  promise  of  forbearance;  but 
the  heir  not  being  originally  liable,  the  action  was  not  sustained. 
Apply  the  principle  of  this  case  to  tfie  present. 

In  1  Shower  Rep.  183,  a  promise  by  the  husband  to  pay  the 
debt  of  the  wife,  after  her  decease,  and  contracted  while  eifeme 
sole,  held  not  good. 

Defendant's  right  to  administer  was  no  consideration,  for  plain- 
tiff might  have  done  so.  Cited,  further,  1  Leigh  N.  P.  27;  2  Brev. 
126,  361 ;  Harp.  Rep.  201  ;  1  M'Cord,  449.  As  to  the  receipt  of 
a  note  in  payment,  cited  Skirving  ads.  the  Sheriff,  (MSS.  1827, 
Charleston,)  2  Rice  Dig.  165.  The  due  bill  was  suppletory.  He 
bus  not  released  the  estate,  nor  is  it  a  release  to  an  executor  or 
administrator,  or  any  one  who  represented  it.     Ferrell  could  now 
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sue  Scott's  estate,  if  worth  any  thing ;  and  had  Mrs.  Scott  paid 
the  note,  she  would  be  subrogated  to  his  rights. 

Richardson^  in  reply.  The  note  of  a  third  person,  accepted 
as  payment,  is  an  extinguishment  of  an  antecedent  debt.  Cited 
1  Salk.  29. 

CiAria,  per  Bdtler,  J.  It  is  necessary  to  state,  with 
some  precision,  that  state  of  facts  that  has  been  establish- 
ed by  the  jury,  before  I  advert  to  the  legal  proposition  in- 
volved in  this  case,  and  upon  which  the  judgment  of  the 
court  will  be  mainly  made  to  turn.  As  there  is  no  finding 
for  the  plaintiff,  for  any  part  of  his  demand,  we  must  con- 
clude that  the  wliole  amount  of  the  demand  sued  for  was 
contracted  by  the  husband  of  the  defendant,  in  his  life 
time.  But  for  such  finding,  it  might  be  questionable  whe^ 
ther  so  much  of  it  as  amounted  to  twenty  dollars,  had  not 
been  contracted  by  the  defendant  herself,  since  her  hus- 
band's death.  This  question  being  settled  by  the  verdict, 
the  next  fact  of  importance  is,  that  at  the  time  of  his  death, 
the  husband  was  a  hopeless  and  intemperate  pauper,  hav- 
ing nothing  then,  or  any  thiqg  which  could,  at  a  subsequent 
period,  go  into  the  hands  of  his  administrator,  to  which 
creditors  might  resort  for  the  payment  of  ady  part  of  their 
debts;  for,  what  might  have  fallen  to  him,  by  the  death  of 
others  in  his  life  time,  would,  after  his  death,  be  transmit- 
ted directly  to  his  distributees.  We  must  also  conclude 
from  the  verdict,  what  I  suppose  was  the  fact,  that  the 
plaintiff  had  taken  the  note  of  the  defendant  in  payment 
and  discharge  of  the  demand  which  he  held  against  her 
insolvent  husband. 

The  following  question,  then,  arises :  is  the  surviving 
widow  of  a  pauper  under  any  enforcible  obligation  to  pay 
a  promissory  note  given  by  her,  shortly  afler  her  husband's 
death,  to  one  of  his  creditors,  for  a  demand  which  had 
been  contracted  in  his  life  time,  in  consideration  that  such 
demand  should  be  discharged  against  the  estate  of  the  hus- 
band, by  virtue  of  her  undertaking  to  pay  it?  This  ques- 
tion depends  on  another,  and  that  is,  was  there  a  sufficient 
consideration,  of  which  the  law  can  take  notice,  to  support 
the  promise  and  undertaking  of  the  defendant  ?  Some  good 
or  valuable  consideration  is  essential  to  support  all  con- 
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tracts ;  and  in  general,  where  the  party  promising  is  to  re- 
ceive a  benefit;  or  where  the  party  to  whom  the  promise  is 
made,  is  subjected  to  detriment  and  prejudice,  or  is  delayed 
and  hindered  in  enforcing  his  rights,  by  the  undertaking  of 
the  promisor,  such  undertaking  will  have  a  sufficient  consi- 
deration to  support  it.  We  must  therefore  look  to  a  bene- 
fit to  the  one,  or  an  injury  to  the  other,  for  the  foundation 
of  the  consideration.  This  general  principle  of  law  cannot 
now  be  well  disputed,  that  an  undertaking  to  pay  the 
debt  of  another,  on  condition  that  that  other  shall  be  en- 
tirely discharged  from  liability,  is  founded  on  a  sufficient 
consideration,  upon  the  ground  that  the  promisor,  in  such 
case,  has  become  an  original  debtor,  on  the  discharge  of  the 
former  debt,  which  is  supposed  to  deprive  the  promisee  of 
some  previous  advantage,  or  to  subject  him  to  some  preju- 
dice and  delay  in  realizing  it. 

Comyn,  in  his  Treatise  on  Contracts,  thus  states  the 
rule :  "  If  it  be  a  part  of  the  agreement  that  (he  original 
debt  be  discharged,  that  is  a  sufficient  consideration  to  sup- 
port the  undertaking  of  another  to  pay  the  debt :  and  the 
agreement  need  not  be  in  writing ;"  and  that  for  the  obvious 
reason,  as  Judge  Nott  observes,  in  the  case  of  Boyce  vs. 
Owens^  2  McGord,  208, ''  that  the  original  debt  being  ex- 
tinguished,  it  is  no  longer  an  undertaking  to  pay  the  debt 
of  another,  because  there  is  no  such  debt  existing,  but  it  is 
the  newly  created  debt  of  the  undertaker." 

These  views  are  fully  recognized  by  Earle,  J.,  and  are 
made  the  foundation  of  his  judgment  in  the  case  of  Corbet 
vs.  Cbchran,  Riley's  Law  Gases,  44.  That  case  has  been  al- 
most entirely  relied  on  to  support  the  grounds  of  this  appeal. 
And  if  the  case  under  consideration  cannot  be  distinguish- 
ed from  it,  it  must  be  controlled  by  that  decision.  The 
case  of  Cbrbet  vs.  Cochran  seems  to  have  been  this:  Mrs. 
Pelot  being  indebted  to  the  plaintiff,  in  the  sum  of  $407, 
on  a  book  account  for  merchandize,  and  the  account  be- 
ing presented  to  her  for  payment,  the  defendant  came  to 
the  plaintiff,  produced  the  account,  and  assumed  to  pay  it, 
in  consideration  that  she  should  be  discharged  from  the 
debt  Her  account  was  accordingly  credited  in  full,  and 
the  account  was  charged  to  the  defendant,  by  his  own  di- 
rection.   It  was  here  held  that  the  discharge  of  Mrs.  Pe- 
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lot's  debt  was  a  sufficient  consideration  for  defendant's  un- 
dertaking. The  Judge  remarks,  ''the  consideration  to 
support  an  agreement  need  not,  of  necessity,  be  a  pecuni- 
ary one,  or  even  a  beneficial  one,  to  the  person  promising. 
If  it  be  a  loss,  or  even  an  inconvenience  to  the  promisee, 
as  the  relinquishment  of  a  right,  or  the  postponement  of  a 
remedy,  it  will  be  enough."  This  would  go  to  shew,  that 
as  between  the  promisor  and  promisee  in  such  cases,  there 
must  be  some  consideration ,  as  between  the  person  pro- 
mised for,  and  the  person  promising,  there  need  be  no  con- 
sideration moving.  This  being  absolutely  essential  as  be- 
tween the  promisor  and  promisee,  and  where,  therefore, 
there  is  no  consideration  moving  between  them,  I  can  see 
no  reason  why  the  undertaking  to  pay  a  sum  of  money 
shall  not  be  regarded  as  nudum  pactum. 

In  the  case  quoted,  the  demand  against  Mrs.  Pelot  may 
or  may  not  have  been  available  at  the  time.  How  that 
fact  was,  does  not  appear  from  the  report.  But  it  is  cer- 
tain that  she  was  then  alive ;  and  it  does  not  follow  that, 
although  she  might  not  then  have  been  able  to  pay  the 
debt,  she  would  never  be  in  a  situation  to  pay  it.  The 
debt  was  not  altogether  worthless,  so  long  as  she  might  be 
alive ;  for,  during  that  time,  she  was  capable  of  acquiring 
property  that  could  be  made  subject  to  the  operation  of  a 
judgment  against  her  on  her  property,  should  she  leave  any 
at  her  death.  This  mere  right  of  the  plaintiff,  contingent 
and  uncertain,  let  it  be  said,  was  something  which  he 
might  not  choose  to  forego  and  relinquish  altogether,  with- 
out an  equivalent.  When  he  discharged  and  relinquished 
it,  therefore,  he,  gave  up  something  that  might  be  of  value 
to  him.  He  was,  in  this  way,  by  the  undertaking  of  the 
defendant,  placed  in  a  different  situation  from  what  he  had 
previously  occupied,  and  was  thereby  hindered  in  the  de- 
mand of  a  right,  and  postponed  in  the  enforcement  of  a  re- 
medy, which  we  have  seen  would  be  a  sufficient  consider- 
ation. Let  these  principles  be  applied  to  the  case  before 
the  court.  It  cannot  be  pretended  that  the  defendant  de- 
rived any  benefit  from  her  incurring  a  liability  to  pay  $300, 
from  which  she  was  entirely  exempt  before  she  gave  her 
Qote.    It  was  not  urged  that  she  gave  her  note  to  relieve 
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herself  from  any  legal  obligation.  Place  it  in  the  tnost  fa- 
vorable point  of  view,  it  was  a  voluntary  undertaking  on 
her  part  to  pay  a  debt  for  which  she  was  not  liable,  and 
for  the  collection  of  which  the  plaintiff  had  no  possible  le- 
gal remedy.  And  the  question  recurs,  did  the  plaintiff  give 
up  any  right  that  was  worth  any  thing,  or  suffer  any  loss 
by  discharging  a  demand  against  a  deceased  pauperl  It 
seems  to  me  it  was  no  more  than  discharging  a  debt  against 
a  fictitious  person,  against  whom  it  might  have  been  char- 
ged, by  way  of  exercise,  in  a  book  kept  for  the  purpose  of 
learning  the  art  of  book-keeping.  The  demand  was  utter- 
ly unavailable,  and  not  worth  the  ink  and  paper  employed 
in  perpetuating  it.  The  defendant's  undertaking  must 
therefore  be  regarded  as  voluntary,  and  without  benefit,  so 
far  as  she  was  concerned,  and  one  which  subjected  the 
plaintiff  to  no  possible  loss  or  detriment;  and  being  thus 
without  consideration,  must  be  regarded  as  nudum  pactum 
and  void. 

The  principles  here  laid  down  should  be  guarded  with 
great  caution,  and  should  be  only  applicable  in  cases  where 
it  can  be  demonstrated  that  the  promissor  has  received  no 
benefit,  and  the  promissee  has  suffered  no  possible  injury. 

There  is  no  ground  taken  in  the  appeal,  that  the  under- 
taking of  the  defendant  could  be  supported  on  the  ground 
of  moral  obligation,  although  much  was  said  by  the  coun- 
sel oti  both  sides,  about  the  morality  and  justice  of  the  case. 
There  are  cases  in  which  eminent  Judges  have  said  that 
a  moral  obligation  will  be  a  sufficienct  consideration  to  sup- 
port an  express  promise  to  pay  money.  The  abstract  po- 
sition thus  laid  down  has  been,  in  general,  controlled  by  a 
state  of  facts  that  would  resolve  it  into  a  question  more 
resembling  one  of  legal  justice  than  moral  obligation,  found- 
ed in  conscience  and  piety.  Adopting  Chancellor  Harper's 
remark,  in  the  case  of  McMorris  vs.  Hemdon :  '^  I  sup- 
pose the  moral  obligation  spoken  of  must  be  what  moralists 
call  a  perfect  obligation;  an  obligation  of  justice,  and  not 
of  benevolence  or  piety."  And  if  this  come  to  be  the  in- 
quiry, where  is  the  obligation  of  justice  requiring  a  wife  to 
pay  a  demand  contracted  by  a  husband,  for  the  means  of 
increasing  and  confirming  him  in  his  habits  of  ruinous  in- 
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temperance,  and  by  which  she  and  her  children  may  have 
been  reduced  to  poverty.    Be  that  as  it  may,  we  have  not 
the  means  of  ascertaining  the  true  state  of  facts  indicating  ^ 
her  obligation  to  discharge  or  repudiate  her  undertaking  by 
the  note  in  suit. 

It  may  have  been  extorted  from  defendant,  under  some 
mistaken  understanding  of  her  liabilities,  or  from  still  more 
mistaken  notions  of  gratitude  for  supposed  favors.  On  the 
contrary,  I  will  not  undertake  to  say  that  the  plaintiff  may 
not  have  been  actuated  by  good  motives,  or  that  he  may 
not  have  afforded  to  the  defendant  and  her  children  the  ne- 
cessary means  of  support.  This  is  a  matter  that  cannot  be 
very  well  reached  by  any  thing  like  the  certainty  of  legal 
justice,  and  must  be  left  to  the  conscience  of  the  parties. 

Taking  the  case  as  we  find  it,  we  are  satisfied  with  the 
verdict,  and  therefore  refuse  the  motion  for  a  new  trial. 

O'Nball,  Evans  and  Wardlaw,  JJ.  concurred. 

Richardson,  J.  I  dissent,  on  the  following  grounds. 
In  the  case  of  Corbet  vs.  Cochran,  it  is  decided  that  if  A 
assume  verbally  to  pay  the  account  of  C,  due  to  B,  upon 
B's  discharging  C,  the  undertaking  of  A  is  binding,  and  C 
being  so  discharged,  A  becomes  debtor  in  his  place. 

This  is  the  case  before  us,  but  with  this  confirmation^ 
that  A  (Scott)  gave  his  note  to  B,  (Ferrell)  and  B  gave  a 
receipt  in  full  to  C,  (Scott.)  All  that  could  render  the 
case  of  Corbet  vs.  Cochran  questionable,  the  tcritten  assump- 
tion of  A,  and  the  tcritten  discharge  of  G,  is  here  supplied. 

But  C  (the  deceased  Scott,)  was  dead,  and  died  a  pau- 
per. Can  this  make  the  law  of  the  case  different  1  It 
cannot.  And  even  if  it  did  so  at  common  law,  as  in  the 
case  of  Corbet  vs.  Cochran,  it  could  not  affect  a  case  of  a 
wntten  assumption  to  pay  the  debt  of  a  third  person,  un- 
der the  statute  of  frauds. 

In  such  cases,  the  release  of  B's  action,  and  of  his  right 
as  creditor,  to  administer  on  the  estate  of  G,  is  a  sufficient 
consideration,  and  there  can  be  no  difference  on  account  of 
the  solvency  or  insolvency  of  G.  (See  1  Bos.  &  Pul.  124, 
Corbet  V8.  Cochran,  Riley's  Law  Cases,  44.)    Many  such 
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guaranties  are  given  for  insolvents.  He  that  gives  such  a 
guaranty  of  debt,  purchases  off  the  legal  right  of  the  cre- 
ditor to  sue,  puts  himself  in  place  of  the  debtor,  by  a  fair 
substitution,  and  may  as  well  plead  his  own  insolvency, 
as  that  of  the  original  debtor,  in  discharge  of  his  guaranty. 


Smith  A  Gronhig  m.  R,  B.  Lawton* 

1.  Defendant  executed  a  deed  of  guaranty  to  the  plaintiffs,  in  which  it 
was  recited,  that  the  person  for  whose  benefit  it  was  executed,  was  at  that 
time  indebted  to  the  plaintiffs.  In  covenant  upon  the  guaranty,  the  verdict 
was  for  the  plaintiffs.  As  a  ground  for  new  trial  it  was  urged  that  at  the 
time  of  the  execution  of  the  deed,  the  person  guaranteed  for  was  not  in 
fact  indebted  to  plaintiffs,  though  so  recited  in  the  deed.  The  Court  was  of 
opinion  that  plaintiffs's  representations  that  the  person  undertaken  for  was  so 
indebted,  ifnot  the  fact,  could  not  prejudice  the  defendant,  or  impair  the 
pbiintiffs's  right  to  recover,  for  whatever  effect  the  circumstance  might  have 
to  prejudice  the  claim  of  the  plaintifi  with  the  jury,  the  defendant  had  the 
benefit  of  it  at  the  trial 

2.  Where  goods  were  charged  to  a  person  for  whom  a  guaranty  had 
been  given,  but  delivered  to  another,  the  agency  of  the  latter  for  the  former, 
for  this  purpose,  may  be  proved  from  the  relations  between  them.  Such 
proof  is  competent^  but  whether  sufficient  or  not  is  a  question  for  the  jury. 

Before  his  Hon.  Judge  King,  in  the  City  Court  of  Charles- 
ton, January  Temiy  1843. 

This  was  an  action  of  covenant  on  a  deed  of  guaranty 
executed  and  delivered  to  plaintiffs  by  defendant,  by  which 
he  guaranteed  to  them  payment  for  goods,  which  from 
time  to  time  they  might  sell  to  one  D.  Kamme.  The  ac- 
tion was  for  the  purpose  of  recovering  a  balance  of  one 
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hoDdred  and  seventy  six  dollars  and  ninety  nine  cents,  ap- 
pearing by  plaintiffs's  books  to  be  due  by  kamroe. 

It  appeared  that  the  goods  charged  were  not  delivered 
to  Kamme  but  to  one  Herts. 

The  testimony  is  very  particularly  detailed  in  the  Re- 
corder's report,  but  the  facts  material  to  an  understanding 
o[  the  points  made  and  decided,  being  stated  in  the  opin- 
ion of  the  Court,  it  is  not  perceived  that  its  publication 
would  add  any  thing  to  the  value  of  the  case.  The  ver- 
dict was  for  the  plaintiffs. 

Defendant  moved  for  a  new  trial,  on  the  following 
grounds,  viz : 

1.  Because  the  first  item  in  the  plaintiffs's  books  of 
original  entries,  which  charged  D.  Kamme,  (for  whom  the 
defendant  was  guarantee,)  although  />nmayacie  evidence  of 
the  sale  and  delivery,  was  contradicted  by  the  very  wit- 
ness who  proved  the  entry,  who  testified  that  D.  Kamme 
was  not  present,  and  that  the  goods  were  purchased  by, 
and  delivered  to,  one  L.  Hertz. 

2.  Because,  although  the  defendant  had  acknowledged 
himself  in  the  guarantee,  as  bound  for  an  existing  debt 
then  due  by  the  said  D.  Kamme  to  the  plaintiffs,  yet  the 
plaintiffs  themselves  proved  that,  at  the  time  of  the  ac- 
knowledgement, there  was  no  debt  due  them  by  the  said 
D.  Kamme. 

3.  Because  if,  at  the  time  the  guarantee  was  executed, 
there  was  any  debt  due  the  plaintiffs  by  the  said  D.  Kam- 
me, the  cash  admitted  on  their  account  to  have  been  re- 
ceived, was  more  than  the  amount  due  on  their  books 
which  was  charged  to  the  said  D.  Kamme. 

4.  Because  an  agency  cannot  be  implied,  and  no  proof 
was  offered  to  shew  that  L.  Hertz  was  tne  agent  of  the  said 
D.  Kamme. 

5.  Because  the  rest  of  the  entries,  and  the  witness  on 
the  part  of  the  plaintiffs,  shewed  that  all  the  purchases 
were  made  by  tne  credit  given  to,  and  all  the  goods  de- 
livered to,  the  said  L.  Hertz. 

6.  Because,  on  the  part  of  the  defendant,  it  was  express- 
lyproved  that  the  said  D.  Kamme  never  owed  the  plain- 
tins  a  dollar ;  that  he  had  never,  either  directly  or  indirect- 
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ly,  obtained  credit  from  them,  and  consequently  the  de- 
fendant incurred  no  liability  under  his  guarantee. 

7.  Because  the  jury  are  not  at  liberty  to  find  a  verdict 
capriciously  or  imperiously  contrary  to  evidence. 

PhUlipsy  for  the  motion.  Cited  1  Nott  and  M'Cord,  436,  as 
to  the  effect  of  book  enties. 

As  to  the  effect  of  erasure  and  alteration  to  destroy  the  title  of 
books  to  be  received,  cited  6  Wharton,  146. 

As  to  new  trials  when  improper  evidence  has  been  received, 
2  Nott  and  M'Cord,  169. 

Northrop^  contra. 

Ciirta,  per  Frost,  J.  The  defendant  executed  and  de- 
livered to  the  plaintiffs  a  deed  dated  23d  September  1840, 
whereby  he  guaranteed  to  them  payment  for  goods  which 
they  might  from  time  to  time  sell  to  one  D.  Kamme,  to 
the  amount  of  two  hundred  dollars.  This  was  an  action 
of  covenant  on  that  instrument  to  recover  a  balance  ap- 
pearing by  the  books  of  the  plaintiffs  to  be  due  by  Kamme, 
for  goods  sold  to  him.  The  guarantee  was  verbally  re- 
voked in  May,  1841,  after  which  time  no  further  credit 
was  given  to  Kamme.  The  deed  recites  that  Kamme  was, 
at  the  time  of  the  execution,  indebted  to  the  plaintiffs. 
The  goods  charged  to  Kamme  were  not  delivered  to  him, 
but  to  one  Hertz. 

The  defendant's  specific  grounds  for  a  new  trial,  may  be 
resolved  into  two.  1st.  That  at  the  time  of  the  execution 
of  the  deed,  Kamme  was  not  in  fact  indebted  to  the  plain- 
tiffs, tho'  it  was  so  recited  in  the  deed ;  and  2Dd.  that  the 
goods  were  never  delivered  to  Kamme. 

It  is  not  perceived  in  what  way  the  representation  by 
the  plaintiffs,  that  Kamme  was  indebted  to  them  at  the 
time  of  the  execution  of  the  guaranty,  if  that  was  not  the 
fact,  could  prejudice  the  defendant,  or  impair  the  plaintiffs's 
right  to  recover  in  this  action.  Whatever  effect  the  cir-  I 
cumstance  might  have  to  prejudice  the  claim  of  the  plain- 
tiffs with  the  jury,  the  defendant  had  the  benefit  of  it  at 
the  trial. 

The  second  ground,  which  is  the  only  one  ursed,  relates 
to  the  sufficiency  of  the  proof  that  Hertz  was  vie  agent  of 
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Kamme,  to  procure  the  goods  charged  to  him.  There  was 
no  direct  evidence  of  the  agency  of  Hertz.  It  was  only 
to  be  inferred  from  the  relations  between  himself  and 
Kamme.  Such  proof  is  clearly  competent,  and  is  very  fre^ 
quent;  indeed  the  competency  was  not  denied  in  argument, 
but  only  the  sufficiency  of  it  to  justify  the  verdict  of  the 
jury.  Hertz  and  Kamme  were  tailors ;  Hertz  had  failed 
in  July,  1840.  At  the  time  the  credit  was  given  to  Kam- 
me by  the  plaintiffs  they  both  occupied  the  same  store. 
Kamme  says  that  from  July  to  December,  1840,  he  was 
then  clerk  to  Hertz,  worked  with  him  as  journeyman,  and 
they  had  been  talking  of  going  into  partnership,  tho'  the 
connection  was  not  formed.  Mr.  Hanckel  proved  that  it 
was  his  impression  Hertz  was  the  agent  of  Kamme. 
Without  a  knowledge  of  the  character  of  the  parties  and 
witnesses,  this  proof  seems  not  to  be  very  satisfactory. 
But  upon  it  the  case  was  submitted  to  the  jury.  It  is  suf- 
ficient to  support  the  inference  that  Hertz  was  the  agent 
of  Kamme.  Possibly  the  jury  might  have  inferred  a  com- 
bination between  them  to  procure  the  goods  on  Kamme's 
credit,  and  by  Hertz's  agency,  in  such  manner  as  to  elude 
responsibility  by  Kamme.  The  case  was  peculiarly  with- 
in the  province  of  the  jury,  and  they  alone  qualified  to  de- 
cide.   The  motion  for  a  new  trial  is  therefore  refused. 

O'Neall,  Evans,  Butler,  and  Wabdlaw,  JJ.  concur- 
red. 

Richardson,  J.  dissenting.  The  entire  evidence  ad-> 
duced  at  the  trial  is  set  forth  in  the  Judge's  report.  The 
plaintiffs,  he  thought,  ''had  not  sufficiently  established  their 
right  to  recover."  1  am  of  the  same  opinion,  for  the  follow- 
ing reasons.  Kamme,  the  party  guaranteed  by  Lawton, 
swears  be  never  dealt  any  way  with  Smith  &  Groning ; 
never  got  a  piece  of  goods  of  them,  and  did  not  know  that 
any  gcxnls  were  purchased  in  his  name ;  gave  no  authority 
whatever  for  such  a  purchase ;  considered  Hertz  who  took 
np  the  goods  as  worthless ;  had  quit  all  connection  with 
him  from  1st  December  1840 ;  appears  in  utter  ignorance 
of  the  whole  purchase  made  by  Hertz,  in  his  name.  But 
before  we  can  make  Lawton  liable  we  must  assume  that 
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Kamme  was  the  actual  vendee  of  the  goods.    How  else  is 
Lawton  ever  to  recover  over  against  Kamme  ?    Kamme 
must  be  first  made  debtor  to  Smith  A  Gronins.     This  is 
the  issue ;  but  how  is  the  affirmative  proved  t    Bj  the 
plaintiffs's  clerk  Hanckel ;  he  made  the  book  entries  altogeth- 
er at  the  instance  of  Hertz  or  Smith ;  his  entries  were  altered 
by  Smith.    There  were  erasures  in  the  book ;  he  never 
presented  the  account  but  to  Hertz,  nor  dunned  Kamme, 
nor  had  any  communication  on  the  subject  with  him.  Mr. 
Hanckel  appears  as  ignorant  of  any  binding  authority  or 
reason  for  making  Kamme  debtor  for  the  goods,  as  Kam-^ 
me  was  of  Hertz  taking  up  such  goods  in  bis  name.    But 
Smith  made  such  entries,  and  the  witness  "was  impressed  " 
<ftc.,  and  "Smith  corrected   his  entries."    If  such  book  en* 
tries  stood  uncontradicted,  they  cannot  prove  Kamme  the 
purchaser;  and  that  is  the  very  condition  precedent  to  the 
verdict  against  his  guarantee,  Lawton,  as  well  as  his  re- 
covery over  against  Kamme.    Assuredly  Kamme  may  re- 
sist such  recovery  by  Lawton.    The  evidence  of  Lawton's 
son  and  that  of  Hanckel  has  both  shewn,  that  it  was  easy 
to  confound  the  account  against  Hertz,  which  Lawton  re- 
fused to  guarantee,  with  the  goods  taken  up  in  the  name 
of  Kamme,  with   whom   Hertz  had  been  connected  in 
former  transactions.  I  have  very  full  faith  in  jury  trials,  but 
cannot  support  a  verdict  against  a  guarantee  when  the 
plaintiffs's  evidence  so  very  unsatisfactorily  proves,  it  might 
be  said  loosely  surmises,  a  debt  against  Kamme,   which 
could  not  be  established  against  himself  by  that  evidence, 
and  which  is  further  utterly  denied  by  Kamme. 

The  case  ought  therefore  to  be  returned  to  the  jury  for 
reconsideration  without  prejudice  to  either  party.  It  is 
due  to  that  tribunal  that  they  be  allowed  to  reconsider  in 
such  extreme  cases.  This  is  done  for  their  true  value  and  re- 
spectability, as  therefore  used  in  the  State.  It  is  the  only 
way  to  render  the  constitutional  principle  of  the  trial  by 
jury  "forever  inviolate,"  that  they  reconsider,  like  all  other 
tribunals,  when  they  appear  to  have  so  clearly  erred  in  the 
very  gist  of  a  case. 
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Espeeutors  of  William  Wightman  vs.  Ihomas  Butler. 

1.  In  anaction  of  debt  on  bond,  it  appeared  that  part  of  the  debt  for  which  it 
was  given  had  been  due  many  years,  and  that  at  the  date  of  the  bond  a  new 
loan  was  made,  for  which  with  the  old  debt  the  bond  was  given ;  the  obligor  at 
the  flame  time  executing  a  mortgage  of  four  negroes  to  secure  the  debt, 
three  of  whom  after  the  bond  became  due  were  taken  into  the  possession  of 
the  mortgagee  and  some  time  afterwards  were  sold,  but  the  amount  realised 
bj  the  sale  was  not  equal  to  the  debt  secured  by  the  bond.  Upon  the  death 
of  the  mortgagee,  an  action  was  brought  to  recover  the  balance  due.  The 
derk  and  acting  executor  of  the  mortgagee,  called  by  defendant  and 
examined  by  consent,  proved  that  he  had  had  the  bond  in  possession  from 
its  date,  hcui  had  exclusive  management  of  the  mortgagee's  bussiness,  who 
did  not  receive  any  money  himself,  and  from  these  circumstances  was  con- 
fident the  debt  had  not  been  paid  The  witness  said  the  debt  was  inventoried 
as  doubtful,  it  being  uncertain  whether  the  defendant  could  pay,  but  that  his 
peconiary  condition  had  improved.  Disallowing  any  charge  for  hire  from  the 
time  possession  of  the  negroes  was  taken  to  the  time  of  the  sale,  and  crediting 
the  bond  with  their  value  at  the  time  they  went  into  the  mortgagee's  posses- 
sion, of  which  there  was  no  evidence  but  the  sale,  there  was  a  balance  of 
principal  and  interest  dua 

2.  From  the  sale  till  suit  brought  only  about  eight  years  having  elapsed, 
connected  with  the  evidence  of  the  executor,  it  was  held  no  presumption  of 
payment  arose. 

3.  No  legal  presumption  of  payment  of  a  bond  can  arise  under  twenty 
yeais.  Short  of  that  time  is  only  a  circumstance  which  connected  with 
odier  &ctB,  leads  the  mind  to  the  conclusion  that  the  debt  has  been 
paid. 

Before  Evans,  J.  'Charleston,  Spring  Term,  1843. 

This  was  an  action  of  debt  on  a  bond,  dated  6th  May, 
1831,  wiUi  a  condition  to  pay  $1,344,50,  on  the  1st  March 
1832^  with  interest  from  date.  It  appeared,  from  the  evi- 
dence, that  a  part  of  the  debt  had  been  due  a  great  many 
years,  and  that,  at  the  date  of  the  bond,  Wightman  had 
loaned  to  Butler  a  further  sum  of  $500,  and  this  bond 
was  given  for  the  money  so  loaned,  and  the  old  debt.  At 
the  same  time,  Butler  gave  Wightman  a  mortgage  of  four 
n^oes,  to  secure  the  debt,  viz :  John,  Sue,  Peter,  and 
Tim.    On  the  16th  May,  1832,  Wightman  wrote  to  Butler, 
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that  understanding  he  was  embarrassed^  and  the  sheriff 
about  to  levy  on  his  property,  be  thought  it  best  to  take 
the  negroes  into  his  possession.  Butler  accordingly  de- 
livered to  the  messenger,  John  and  Sue,  and  Tim  being  in 
Charleston,  was,  about  the  same  time,  taken  possession  of 
by  Wightman.  Peter  was  not  delivered  to  Wightman's 
messenger,  but  remained  in  Butler's  possession,  until  two 
years  ago,  when  he  was  levied  on,  and  sold,  by  the  sheriff, 
under  executions,  at  the  suit  of  other  creditors.  Wightman 
kept  the  three  negroes  until  the  14th  April,  1834,  when 
they  were  sold  under  the  mortgage,  by  a  broker,  and 
brought  $1,247,19.  Wightman  died  soon  after,  and  this 
action  was  brought  by  his  executors,  in  1841,  to  recover 
the  balance  due,  after  crediting  that  sum. 

Mr.  Purse,  who  was  the  confidential  clerk,  and  after  his 
death,  the  acting  executor  of  Wightman,  was  called  as  a 
witness  by  the  defendant,  and  was  examined  by  consent. 
He  testified,  that  he  had  had  this  bond  in  his  possession, 
from  its  date ;  that  he  had  had  the  exclusive  management 
of  Wightman's  business,  who  did  not  receive  any  money 
himself ,  and  that  so  far  as  the  witness  could  know,  or  be- 
lieve, from  these  circumstances,  he  was  confident  the  debt 
had  never  been  paid.  The  debt  had  been  set  down  in  the 
inventory  of  Wightman's  estate,  as  doubtful,  because  of  the 
uncertainty  whether  Butler  had  wherewith  to  pay  his 
debts ;  but  that  since  then,  his  pecuniary  condition  has  im- 
proved. 

The  plea  was,  payment.  The  main  fact  relied  on,  length 
of  time.  The  presiding  judge  charged  the  jury,  that  after 
the  lapse  of  twenty  years,  a  bond  was  presumed  to  be 
paid;  but  short  of  twenty  years,  time  was  only  a  circum- 
stance, which,  connected  with  circumstances,  might  create 
a  belief  that  the  debt  was  paid.  In  this,  there  was  no 
presumption  of  payment,  and  they  ought  to  find  a  verdict 
for  the  plaintiffs,  for  the  balance  of  the  bond,  unless  they 
believed,  from  the  evidence,  the  debt  was  paid.  They 
found  for  the  defendant. 

The  plaintiffs  appealed  from  the  verdict,  and  moved  that 
the  same  might  be  set  aside,  and  a  new  trial  awarded,  on 
the  ground, 
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That  the  plaintiffs's  demand  was  fully  established,  and 
even  admited,  and  the  defence  set  up  was  not  only  not 
proved,  but  actually  disproved  by  the  defendant's  own 
witness ;  and  that  the  verdict  is  without  evidence,  against 
evidence,  and  contrary  to  law. 

Bailey  4*  Brewster^  for  the  motion. 
Simans,  contra. 

Curiuj  per  Evans,  J.      On  the  non-payment  of  the 
money  due  on  the  bond,  the  mortgage  because  absolute 
and  the  negroes  belonged  to  Wightman,  subject  to  the  equi- 
ty of  redemption.    To  the  extent  of  their  value  they  were 
a  payment  on  the  bond.  No  evidence  of  value  was  offered, 
except  the  price  for  which  they  were  sold.     The  negroes, 
when  Wightman  took  possesion  of  them,  were  his  own 
property,  and  for  that  reason  he  cannot  be  charged  with 
hire  up  to  the  time  of  sale  ;  all  that  the  defendant  can  ask 
isj  that  the  bond  be  credited  with  their  value,  at  the  time 
they  went  into  Wightman's  possession.  Adopting  this  rule, 
then  there  was  a  balance  due  of  the  principal,  besides  a 
yearns  interest,  making  in  all  about  $200.     This  sum  the 
plaintiff*  was  entitled  to  recover  with  interest,  unless  the 
defendant  has  paid  it.    No  legal  presumption  of  payment 
can  arise  under  20  years ;  short  of  that  time  is  only  a  cir- 
cumstance which   connected  with  other  facts,  leads  the 
mind  to  the  conclusion  that  the  debt  has  been  paid.  From 
the  sale  of  the  negroes  only  about  8  years  elapsed,  before  the 
bringing  of  this  action.*  The  executor  of  Wightman  proved, 
as  fidly  as  any  fact  can  be  proved  negatively^  that  the  bond 
had  not  been  paid,  and  assigns   what  would  seem  to  be 
a  very  satisfactory  reason  why   it  had  not  been   sooner 
sued.  The  case  of  Quash  vs,  Pinckney^  3  M'Cord,  340,  was 
a  much  stronger  case  than  this.    There,  there  was  an  inter- 
val of  about  14  years  during  which  no  demand  had  been 
made  of  payment,  with  other  circumstances  inconsistent 
with  the  fact  that  the  debt  was  unpaid.    The  verdict  of  a 
jury  is  always  entitled  to  respect,  but  in  the  enforcement 
of  contracts,  where  there  is  nothing  to  warrant  the  finding 
of  the  jury,  the  case  should  be  sent  back  for  the  considera- 
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tion  of  another  jury.    The  motion  for  a  new  trial  is  there- 
fore granted. 

Richardson,  O'Neall,  Butlbr,  Wardlaw  and  Frost, 
JJ.  concurred. 


\ 


B.  J,  Coles  vs.  Ann  Holmes. 

1.  Assumpsit  for  work  and  labor  rendered,  and  materials  famished,  by- 
plaintiff,  as  a  carpenter,  for  the  use  of  defendant,  and  at  her  special  instance 
and  request  It  was  proved  by  a  witness  examined  by  plaintiff,  that  there 
was  a  written  agreement  between  defendant  and  a  third  person,  by  which 
the  work  was  to  be  done.  Plaintiff  proved  by  this  witness,  a  request  to  do 
the  work,  and  was  about  to  show  the  work  done,  but  as  a  written  contract 
had  been  referred  to,  it  was  insisted  it  must  be  produced  by  him,  or  its  non- 
production  accounted  for ;  which  view  was  sustained  by  the  presiding  Judge, 
and  plaintiff  submitted  to  a  nonsuit 

2.  Htld^  that  plaintiff  was  entitled  to  recover,  upon  proof  of  work  done 
and  materials  furnished;  that  he  was  not  bound  to  produce  the  written  con- 
tract, which,  as  matter  of  defence,  the  defendant  might  have  produced. 

Triedin  the  City  Court  of  Oiarleston^  before  Hon.  M.  King, 
Hecorder,  July  Term,  1843. 

This  was  an  action  of  assumpsit  for  work  and  labor  ren- 
dered, and  materials  furnished,  by  plaintiff,  as  a  carpenter, 
to  and  for  the  use  of  the  defendant,  at  her  special  instance 
and  request.  The  plaintiff,  after  the  evidence  had  been 
gone  into,  submitted  to  a  non-suit,  with  leave  to  move  to 
set  it  aside. 

There  was  but  one  witness  examined,  who  said  defend- 
ant made  an  addition  to  her  house,  and  that  plaintiff  did 
part  of  the  work.    A  few  days  after  witness  commenced 
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his  brick  work,  plaintiff  came,  and  was  asked  by  defend- 
ant if  he  was  to  go  to  work,  to  which  be  said  yes,  but 
wanted  to  know  where  his  pay  was  to  come  from.  De- 
fendant told  him  to  go  to  work,  and  she  would  insure  him 
his  money.  This  was  before  plaintiff  commenced  work, 
and  defendant  pointed  out  what  was  to  be  done.  She 
showed  a  contract  between  her  and  a  Mr.  Sessions.  The 
witness  said  he  did  the  brick  work  and  plaistering^  and 
was  paid  by  Mr.  Legare,  defendant's  brother,  who,  be  be- 
lieved, was  her  agent.  The  witness  made  his  contract 
with  Sessions,  but  looked  to  defendant  for  the  money. 
Sessions  gave  him  a  draft  on  defendant,  which  her  brother 
paid.  Plaintiff  did  a  part  of  the  carpenter's  work,  but 
not  all.  Sessions  did  part.  Plaintiff  worked  himself,  and 
bad  at  one  time  two  workmen.  He,  plaintiff,  furnished 
some  lumber,  but  witness  could  not  say  how  many  days 
he  (plaintiff)  worked.  There  was  a  contract  shown  to 
them. 

The  defendant  objected,  that  as  the  witness  had  referred 
td  a  written  contract  for  the  work  that  was  to  be  done, 
that  contract  ought  to  be  produced. 

The  plaintiff  insisted  that  it  was  not  his  contract,  and 
was  not  in  his  possession.  The  defendant  insisted  that  it 
was  the  contract  by  which  the  work  was  to  be  done,  and 
tendered  the  contract  to  the  plaintiff.  The  plaintiff  re- 
fused to  produce  it  The  witness,  then,  on  a  question  put 
to  him  by  the  court,  said  that  the  plaintiff  did  undertake 
to  do  the  work  according  to  the  contract  with  Sessions, 
which  the  defendant  had  shown  to  the  plaintiff,  and  to  him, 
the  witness;  that  the  work  was  to  be  done  according  to 
that  contract.  ^ 

Here  the  evidence  and  argument  closed. 

The  court  considered  that  the  evidence  showed  that  the 
plaintiff  had  agreed  to  the  terms  of  that  contract,  and  that 
it  consequently  was,  in  truth,  his  contract ;  and  therefore 
ruled  that  the  plaintiff  must  either  produce  the  contract,  or 
give  sufficient  reason  for  its  non-production. 

The  plaintiff  then  took  a  non-suit. 

The  plaintiff  moved  to  set  aside  the  non-suit,  and  to 
award  a  new  trial,  on  the  grounds  following,  to  wit : 
46 
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1.  That  his  Honor,  as  it  is  respectfully  submitted,  erred 
in  excluding  evidence  that  the  plaintiff  bad  performed  the 
work,  and  furnished  the  materials  specified  in  his  bill  of 
particulars,  after  having  proved  the  request  of  the  defend- 
ant to  him  to  do  so,  unless  he  could  first  produce  an  alleged 
contract  in  writing,  between  the  defendant  and  a  third  per^ 
son,  to  which  the  plaintiff  was  not  a  party,  and  which  was 
not  in  his  possession. 

2.  That  if  there  were  any  written  or  special  contract 
between  the  plaintiff  and  defendant,  precluding  a  recovery 
under  the  common  merits,  it  was  for  the  defendant  to  pro^ 
duce  and  prove  such  special  contract ;  and  it  was  not  in- 
cumbent on  the  plaintiff,  after  proof  of  defendant's  request 
to  him,  to  negative  the  existence  of  a  special  or  written 
contract,  especially  by  producing  an  alleged  contract  be- 
tween the  defendant  and  another  person,  to  which  he  was 
not  a  party,  and  which  did  not  appear  to  have  been  in  his 
possession. 

3.  That  although  the  plaintiff  was  not  at  liberty  to  give 
evidence  of  the  contents  of  a  written  document,  without 
producing  it,  yet,  as  he  did  not  attempt  to  do  this,  it  was 
altogether  competent  to  him,  after  proving  the  request  of 
the  defendant,  to  go  into  evidence  of  work  and  labor  ren- 
dered, and  materials  furnished,  pursuant  to  that  request ; 
and  that  his  Honor  erred  in  excluding  such  evidence. 

4.  That,  for  other  reasons,  the  refusal  by  his  Honor  to 
admit  the  evidence  offered  by  the  plaintin,  was  contrary 
to  law. 

Bailey  4*  Brewster^  for  the  motion     Petigru  ^  Hunty  contra. 

Owria^  per  Wardlaw,  J.  If  the  plaintiff,  in  assumpsit 
for  work  and  labor,  prove  a  special  agreement  and  the  work 
done,  although  the  work  may  not  be  pursuant  to  the  agree- 
ment, yet  if  it  had  been  accepted  or  enjoyed  by  the  defend- 
ant, plaintiff  shall  recover  on  the  quantum  meruit^  for  other- 
wise he  would  not  be  able  to  recover  at  all.  Bui.  N. 
P.  139.  The  amount  of  recovery  in  such  case  should  be, 
not  the  price  agreed  on,  nor  the  value,  as  if  there  had  been 
oo  special  agreement,  but  the  price  agreed  on,  subject  to 
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the  deduction  of  so  much  as  it  would  take  to  alter  the 
work  so  as  to  make  it  correspond  with  the  specifications 
of  the  agreement.     1  M.  <ft  Rob.  219. 

In  the  case  before  us,  the  contract  with  Sessions  may 
have  been  adopted  by  the  parties  as  part  of  their  agree- 
ment ;  but  the  plaintiff  was  not  bouna  to  produce  it  He 
might  have  recovered  simply  upon  proof  of  work  done  and 
materials  furnished.  As  matter  of  defence,  the  defendant 
might  have  produced  the  contract.  If  by  its  terms,  as 
adopted  by  these  parties,  the  right  of  action  had  appeared 
to  be  destroyed,  then  it  would  have  been  a  bar ;  otherwise 
it  might  have  served  to  mitigate  damages,  and  have  been 
referred  to  in  like  manner  as  would  have  been  a  plan  and 
estimate  in  a  printed  book,  or  a  house  in  a  neighboring 
street,  which  the  parties,  by  their  conversation  and  agree- 
ment, had  adopted  as  a  standard  of  prices  or  of  workman- 
ship. 

Let  the  non-suit  be  set  aside,  and  a  new  trial  be  ordered. 

Richardson,  O'Neall,  Evans,  Butler,  and  Frost,  JJ, 
concurred. 
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M.  S.  BaU  &  Co.  V8.  Jdkn  L.  Strohecker. 

1.  Where,  in  an  action  brought  by  the  indorsees  of  a  promissory  note, 
which  had  been  indorsed  in  blank,  against  the  drawer,  it  appeared  from 
the  declaration,  that  plaintiffi  were  merchants  and  co-partners,  trading  as  a 
firm,  and  no  right  was  stated  in  themselres,  other  than  that  designated  by 
the  style  of  the  firm,  the  proof  being  that  another  besides  plaintifib  was  a 
member  of  the  firm,  it  was  held^  that  the  description  of  plaintifls  as  co-part- 
ners, could  not  be  regarded  as  surplusage,  and  that  the  noii-joinder  of  the 
other  member  was  &taL 

2.  Had  the  plaintiffs  alleged  the  right  of  action  to  be  in  themselves,  their 
exclusive  right  would  have  been  presumed,  even  although  it  had  been  made 
to  appear  that  the  note  had  once  belonged  to  a  firm  of  which  they  had  been 
members;  the  transfer  from  the  firm  to  them,  would  prima  facie  have  been 
implied  from  their  possession  and  joining  in  the  suit,  just  as  if  the  note  had 
been  made  payable  to  bearer. 

3.  Even  then,  however,  distinct  proof  that  still  the  note  belonged  to  the 
firm,  would  have  destroyed  their  right  of  action,  as  it  would  that  of  any 
other  person  but  the  true  owners. 

Tried  in  the  OUy  Court  of  Charleston^  before  the  Hem.  M. 
King,  Recorder^  Nowmber  Term^  1843. 

Assumpsit — ^indorsees  against  drawer  of  a  promissory 
note. 

This  was  an  action  brought  against  the  defendant,  on 
his  promissory  note,  in  the  names  of  M.  S.  BaU  and  Henry 
Pray,  co-partners,  trading  under  the  firm  of  M.  S.  Ball  and 
Company.  The  plaintiffs  called  a  witness,  Mr.  Nathaniel 
Tylee,  to  prove  the  handwriting  of  Messrs.  P.  P.  Learned 
&  Co.,  indorsers  of  the  note.  The  handwriting  of  the  ma- 
ker of  the  note,  and  the  jurisdiction  of  the  court,  were  ad- 
mitted. The  witness,  on  his  cross-examination,  stated  he 
was  sure  one  Morrison  was  a  partner  in  the  firm  of  M.  S. 
Ball  &  Co. 

Here  the  evidence  closed  ;  and  the  defendant  moved  for 
a  non-suit,  on  the  ground  of  the  non-joinder  of  Morrison  in 
the  suit.     The  plaintifls  resisted  the  motion. 

On  the  uncontradicted  and  unexplained  evidence  before 
the  court,  given  by  the  plaintiffs's  witness,  it  was  clear  that 
Morrison  is  a  partner  in  the  firm  of  M.  S,  Ball  &  Co.    And 
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it  is  an  established  rule  of  law,  that  if  fewer  than  the 
whole  number  of  persons  who  ought  to  join,  bring  the  ac- 
tion, the  defendant  may  take  advantage  of  it  on  the  general 
issue.  1  Saund.  291,  g.  Leglise  vs.  Champante^  2  Strange, 
820.  Graham  vs.  Robertson,  2  Term  Reports,  282.  In 
this  last  case  it  was  held,  that  the  assignees  of  the  bank- 
rupt, Rasthney,  must  be  joined  with  the  solvent  partners, 
to  recover  the  debts  due  to  the  firm  ;  and  the  same  doctrine 
was  recognized  in  Ihomason  vs.  Frere,  10  East,  418.  And 
this  is  also  the  law  of  New  York.  Dob  vs.  Hakey,  16  John. 
34,  40.  It  may  not  readily  appear  why,  as  in  Rice  vs.  Shute, 
5  Bur.  2611,  in  assumpsit  against  one  partner,  the  partner- 
ship must  be  pleaded  in  abatement,  and  cannot  be  given 
in  evidence  under  the  general  issue.  Perhaps  the  reason 
is  given  by  Lord  Kenyon,  in  Anderson  vs.  Martindak,  1 
East.  501.  "Where  the  interest  is  joint,  if  several  were  to 
bring  actions  for  the  same  cause,  the  court  would  be  in 
doubt  to  which  of  them  to  give  judgment."  The  rule  it- 
self is  dear,  and  whatever  doubts  may  arise  as  to  the  va- 
lidity of  the  reasons  on  which  it  is  founded,  this  court  feels 
bound  by  it. 
A  non-suit  was  ordered. 

naintiffs  appealed,  and  moved  to  set  aside  (he  non-suit 
granted,  and  for  a  new  trial,  on  the  folio  wing  grounds,  viz: 

1.  Because  the  note  being  indorsed  in  blank,  the  b(ma 
fide  holders  had  a  right  to  sue  in  their  names ;  the  descrip- 
tion of  themselves,  as  co-partners,  was  surplusage,  which 
did  not  and  could  not  affect  their  right  to  sue. 

2.  Because  the  proof,  that  Lewis  Morrison  was  one  of 
the  firm  of  M .  S.  Ball  &  Co.,  did  not  preclude  M.  S.  Ball 
and  Henry  Pray  from  styling  themselves  co-partners,  carry- 
ing GO  business  under  the  firm  of  M.  S.  Ball  <&  Co.,  having 
the  right  in  this  case  to  style  themselves  by  whatever  name 
or  designation  they  pleased. 

3.  Because  the  defendant  could  not  inquire  who  the 
plaintiffs  were,  unless  for  the  purpose  of  shewing  that  they 
were  in  fact  the  payees  and  indorsers  of  the  note.  In  order 
to  let  in  a  defence,  if  any  he  had,  as  drawer,  to  the  action. 

Mr.  Phillips^  for  the  motion.  Cited  Bailey  on  Bills,  491.  2 
Doug.    636. 
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Mr.  Kunhardty  contra.  Ciied  Story  on  Partnership,  846, 
sec.  247. 

Mr.  Phillips,  in  reply.  Cited  Chitty  on  Bills,  266,  (8  Am.  ed.) 

Curia,  per  Wardlaw,  J.  By  examining  the  declaration 
in  this  case,  I  have  ascertained  that,  after  reciting  that  the 
defendant  was  ''  attached  to  answer  to  M.  S.  Ball  &  Henry 
Pray,  merchants,  co-partners,  trading  under  the  firm  of  M. 
S.  Ball  &  Co.,"  it  proceeds,  M.  S.  Ball  &  Go.  "  complain 
and  allege  the  indorsement  of  the  note,"  ''the  liability," 
''the  promise,"  and  the  damage,  all  to  "M.  S.  Ball  <&  Co." 
It  is  impossible,  then,  that  the  plaintiffs  can  prevail  upon 
the  ground  that  the  description  of  themselves  as  co-part- 
ners was  surplusage ;  they  have  stated  no  right  in  them- 
selves, if  they  be  not  designated  by  the  style  of  "  M.  S. 
Ball  &  Co. ;"  and  if  Ihat  style  properly  includes  another  as 
well  as  themselves,  the  non-joinder  of  that  other  is  plainly 
fatal,  as  the  Recorder  has  shewn. 

It  is  true,  that  where  several  persons  sue  as  indorsors  of 
a  bill  or  note,  if  the  indorsement  appear  to  be  in  blank,  it 
will  be  held  to  convey  a  joint  right  of  action  to  as  many  as 
agree  in  sueing,  and  shew  their  right,  by  producing  the  bill 
or  note.  1  Stark.  Rep.  446.  If  these  two  plaintiffs  had, 
in  their  suit,  alleged  the  right  of  action  to  be  in  themselves, 
their  exclusive  right  would  have  been  presumed,  even  al- 
though it  had  been  made  to  appear  that  the  note  had  once 
belonged  to  a  firm  of  which  they  and  other  persons  were 
membsrs ;  the  transfer  from  the  firm  to  them  would,  prima 
facie,  have  been  implied  from  their  possession  and  joining 
in  the  suit,  just  as  if  the  note  had  been  made  payable  to 
bearer.  6  Moore,  579.  Even  there,  however,  distinct 
proof  that  still  the  note  belonged  to  the  firm,  would  have 
destroyed  their  right  of  action,  as  it  would  that  of  any  other 
person  but  the  true  owners.     1  Stark.  Rep.  499. 

As,  however,  the  plaintiffs,  by  their  allegation,  claim  the 
right  of  action  to  be  in  M.  S.  Ball  &  Co.,  and  their  proof 
has  shewn  tha|  they  alone  do  not  compose  that  firm,  the 
non-suit  was  properly  ordered. 

The  motion  is  dismissed. 

Richardson,  O'Neall,  Butler,  Evans  and  Frost,  JJ. 
concurred. 
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H.  L.  Ayres  vs.  C.  Depras. 

1.  A  writ  in  attachment  being  issued  against  the  defendant^  a  rented  store 
and  the  goods  which  had  been  in  his  possessson,  were  claimed  by  a  third 
person,  who  was  then  served  with  a  copy  writ,  as  garnishee;  but  before  the 
return  day  of  the  writ,  and  a  few  days  before  a  quarter's  rent  fell  due  to 
defendant's  landlord,  filed  his  return,  by  which  he  surrendered  the  goods  to 
the  sherifi)  who,  on  the  same  day,  received  possession  of  them  from  the 
garnishee.  The  sheriff  then  communicated  with  the  landlord,  and  propo* 
sed,  since  the  goods  would  depreciate  by  removal,  if  he  would  consent  to 
postpone  the  distress,  and  permit  the  goods  to  be  sold,  as  soon  as  the  order 
could  be  procured,  there  should  be  no  disparagement  to  his  legal  claim, 
wiiich  proposal  was  accepted  When  the  goods  were  sold,  the  sheriff  retain- 
ed the  rent,  within  a  day  of  being  due  when  he  received  possession. 

2«  When  the  goods  were  received  by  the  sheriff,  they  were  in  his  posses- 
sion by  virtue  of  a  levy  under  the  attachment,  which  it  was  his  duty  to 
make  at  any  time  before  the  return  of  the  writ 

3.  Although  the  goods  remained  on  the  demised  premises  until  after  the 
rent  became  due,  the  landlord  could  not  distrain  after  the  levy;  and  as  no 
rent  was  due  at  that  time,  he  could  not,  under  the  Statute  of  Anne,  main- 
tain his  claim  to  be  paid  the  rent  which  subsequently  accrued  out  of  the 
proceeds  of  the  sale. 

4.  Had  the  writ  of  attachment  been  returned,  and  afterwards  the  gar- 
nishee, who  before  claimed  the  goods,  had  offered  them  to  the  sheriff)  it 
would  seem  that  he  could  not,  without  further  order  of  the  court,  have  offi- 
cially taken  possession. 

Before  Wardlaw,  J.  Charleston^  May  Term^  1842. 

This  was  a  rule  on  the  sheriff.  The  facts  of  the  case 
will  be  understood  from  his  return. 

Return  of  the  Sheriff. 

In  this  case  several  writs  of  attachment  were  issued, 
and  the  store  and  goods  lately  in  possession  of  defendant 
were  claimed  by  one  H.  G.  Guerry,  as  his  agent  or  clerk; 
upon  i?ehich,  pursuant  to  the  exigency  of  the  writ,  he  was 
garnisheed  in  each  case,  and  he  duly  made  his  returns.  He 
continued  in  the  occupancy  of  the  store,  and  was  engaged 
in  the  disposal  of  the  goods  till  about  the  28th  March,  when 
the  garnishee,  anticipating  a  distress  for  rent,  which  be** 


368  Atres  vs.  Depras. 

came  due  on  the  1st  April,  proposed  surrendering  the  re- 
mainder of  the  goods  to  the  snerifT,  notwithstanding  he 
claimed  them  as  agent,  at  the  service  of  the  writ,  and  had 
made  his  return.  The  sheriff,  at  that  time,  declined  re- 
ceiving them,  not  recognizing  any  authority  in  law  to  do  so. 
The  rent  became  due  on  a  day  or  two  following,  and  it 
was  necessary  for  some  immediate  action  to  anticipate  a 
distress.  The  sheriff  then  consented  to  waive  his  objec- 
tions, and  did  take  the  goods  into  his  possession,  and  the 
keys  of  the  store  were  delivered  to  him.  Thereupon  he 
communicated  with  the  landlord,  and  proposed,  since  the 
goods  would  decrease  in  value  by  removal,  if  he,  the  land- 
lord, would  consent  to  postpone  the  distress,  and  permit 
the  goods  to  be  sold  as  soon  as  the  order  could  be  procured, 
there  should  be  no  disparagement  to  his  legal  claim.  On 
the  15th  April,  the  goods  were  sold,  and  the  net  proceeds 
duly  paid  into  court,  save  the  rent,  which,  at  the  time  the 
sherin  took  possession  of  the  goods,  was  within  a  day  of 
being  due  and  payable,  and  which,  by  agreement,  has  been 
held  subject  to  the  order  of  this  court.  The  amount  re- 
served is  two  hundred  and  twenty-five  dollars. 

On  behalf  of  the  plaintiff  in  attachment,  it  was  admit- 
ted that  S.  N.  Hart  had  demised  the  premises  (on  which 
were  the  goods  attached)  to  the  defendant  in  the  suit,  and 
that  two  hundred  and  twenty-five  dollars,  one  quarter's 
rent,  became  due  and  payable  the  1st  day  of  AprU.  The 
facts  stated  in  the  return  of  the  sheriff  were  admitted. 

Opinion  of  the  presiding  Judge. 

This  rule,  and  the  order  for  sale  heretofore  made,  con- 
template the  possession  taken  by  the  sheriff  before  the 
rent  became  due,  as  a  regular  seizure  of  the  goods  under 
attachment. 

Under  the  Statute  8  Ann,  c.  14,  the  landlord  acquired 
no  right  over  the  goods  by  the  subsequent  accrual  of  rent; 
for  even  though,  in  analogy  to  a  capias  tUlagcUum  in  a  ciml 
suit,  which  was  held  to  be  an  execution  within  the  terms  of 
the  Statute  (Bunb.  194;  i&.  5,  ib,  269)  an  attachment  should 
be  considered  an  execution,  a  landlord  can,  under  the  Sta* 
tute,  claim  only  for  rent  due  at  the  time  of  the  taking  the 
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goods,  and  not  for  rent  which  accrued  after  the  taking,  and 
during  the  continuance  of  the  sheriflf's  possession.  Hopkins 
vs,  Krught,  1  M.  (fe  S.  245 ;  Peacock  vs.  Purvis^  2  Br.  &  Bin. 
362 ;  Mc  WvUie  vs.  Hudson,  3  Brev.  60. 

In  conformity  with  the  agreement  made  between  the  sher- 
iff and  the  landlord,  the  parties  now  before  the  court  rest 
their  rights  upon  the  question,  whether  the  landlord  could 
have  distrained  after  the  rent  became  due,  and  whilst  the 
goods  in  the  possession  of  the  sheriff  under  levy  remained  on 
the  demised  premises.  In  the  case  cited  above  from  3  Brev. 
Judge  Brevard  seems  to  think  he  could,  notwithstanding 
the  rule  that  goods  in  custody  of  the  law  shall  not  be  lia- 
bJe  to  distress  ;  and  looking  to  one  reason  usually  given  for 
the  role  that  the  interest  which  the  law  has  vested  in  third 
persons  shall  not  be  divested  without  their  default,  any 
improper  delay  or  confidence  in  the  debtor,  on  the  part  of 
the  sheriff,  the  agent  of  the  plaintiffs  in  execution,  might 
be  considered  such  default  of  the  plaintiff  as  would  take 
the  goods  from  the  possession  of  the  sheriff,  for  tlie  benefit 
of  the  highly  favored  rights  of  the  landlord.  But  there 
seems  to  have  been  in  this  case  no  improper  delay  or  con* 
fidenceon  the  part  of  the  sheriff;  indeed,  from  the  nature 
of  the  goods,  the  speedy  removal  of  them  was  impractica- 
ble ;  and  it  should  be  borne  in  mind,  that  further  reasons 
for  the  rule  before  stated  may  be  found  in  considering  that 
goods  in  custody  of  the  law  the  sheriff  is  justified  in  re- 
taining in  his  possession;  they  can,  therefore,  neither  be 
seized  by  the  landlord,  nor  replevied  by  the  tenant,  and  to 
subject  them,  fey  way  of  distress,  to  any  sort  of  reversion* 
arj  right  in  the  landlord,  would  be  to  give  a  remedy  where 
the  forms  for  testing  the  propriety  of  its  exercise  are  inca- 
pable of  application. 

The  rule  is  made  absolute^ 

Grounds  of  Appeal. 

1.  That  the  goods  having  remained  on  the  premises  un- 
til the  rent  became  due,  the  sheriff  was  bound,  under  the 
Statute  of  Anne,  to  have  paid  the  landlord  the  rent  due  be- 
fore removing  the  goods,  and  his  Honor  should  have  dis- 
missed the  rule. 

2.  That  by  the  understanding  and  agreement  of  the  par- 

47 
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ties,  as  set  forth  in  the  sheriff's  return,  the  landlord  was  to 
have  his  rent,  at  all  events. 

Yeadan  ^  McBethjfor  the  appellant.     Egleston^  contra. 

Cwria^  per  Wardlaw,  J.  Under  the  Statute  of  Anne,  the 
landlord  can  claim  payment  only  of  the  rent  due  at  the 
time  of  the  sheriff's  seizure ;  and  goods  in  the  custody  of 
die  law  are  not  liable  to  distress.  But  the  landlord  now 
contends  that  even  admitting  these  principles,  the  sheriff 
here  did  not  take  the  goods  as  sheriff,  but  only  as  agent; 
and  that,  in  fact,  the  goods  were  not  in  the  custody  of  the 
law  until  the  order  for  sale  was  made.  If  the  writ  of  at- 
tachment had  been  returned,  and  afterwards  the  garnishee, 
who  before  laid  claim  to  the  goods,  and  offered  them  to  the 
sheriff,  it  might  well  be  questioned  whether  the  sheriff, 
without  further  order,  could  officially  have  taken  possession 
of  them ;  but  here  the  writ  of  attachment  was  returnable 
to  May  Term,  1842 ;  the  garnishee,  when  he  was  served 
with  a  copy,  laid  claim  to  the  goods,  but  afterwards,  on 
29th  Marcn,  before  the  return  day  of  the  writ,  filed  his  re- 
turn, by  which  he  surrendered  the  goods  to  the  sheriff,  and 
on  the  same  day  the  sheriff  received  possession  of  the  goods 
from  the  garnishee.  This  can  be  regarded  in  no  other 
light  than  as  a  levy  by  the  sheriff  upon  goods  of  the  ab- 
sent debtor,  not  in  the  possession  of  any  third  person ; 
which  it  was  the  dutv  of  the  sheriff  to  make  at  any  time 
before  the  return  of  the  writ. 

The  landlord  could  not,  after  the  levy,  have  distrained; 
and  as  no  rent  was  due  at  the  levy,  he  cannot  maintain  his 
claim  to  be  paid  the  rent  which  subsequently  accrued,  out 
of  the  proceeds  of  the  sale. 

There  is  at  least  as  much  plausability  in  the  creditor's 
position,  that  the  agreement  between  the  landlord  and  she- 
riff was  intended  to  refer  to  the  rights  of  the  parties,  as 
existing  at  the  day  of  the  agreement,  before  the  rent  be- 
came due,  as  in  the  ground  taken  by  the  landlord,  that  by 
the  agreement  the  landlord  was  to  have  his  rent  at  all 
events.  But  the  views  which  have  been  taken  render  it 
unnecessary  to  consider  any  plainer  rights  which  the  cre- 
ditor might  have  under  the  agreement. 
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The  order  making  absolute  the  rule  to  compel  payment 
by  the  sheriflf  to  the  plaintiff  in  attachment,  was  therefore 
correct,  and  the  motion  is  dismissed. 

Richardson,  O'Neall,  Evans,  and  Butler,  JJ.   con- 
curred. 
Frost,  J.  had  been  of  counsel  for  the  plaintiff. 


Henry  Weikman  ads.  The  City  Council  of  Charleston. 

1.  In  an  action  to  recoyer  a  penalty  imposed  by  an  Ordinance  of  the  City 
Council  of  Charleston,  for  an  offence  which  consisted  in  "keeping  spiritu- 
008  liquors,"  without  license,  in  certain  places  therein  mentioned,  the  deck* 
ration,  to  suit  the  various  terms  of  the  Ordinance,  stated  in  the  first  count,  the 
ahop,  in  the  second,  the  hack  room,  and  in  the  third,  the  premises  connected 
wjik  the  shop;  and  the  verdict  was  "guilty  of  having  liquor  in  the  hack 
foom,"  and  the  fine  assessed  at  fifty  dollars.  Hdd  that  the  words  immedi- 
ately connected  with  ^^guUty^^  shewing  of  what  guilt  had  heen  found,  could 
oot  be  rejected  as  surplusage. 

2.  It  is  only  where  a  verdict,  before  certain  and  valid,  according  to  a 
&ir  construction,  has  been  cumbered  by  the  addition  of  useless  matter,  not 
qualifying  the  previous  meaning,  that  the  addition  can  be  rejected  as  sur- 


3.  Although  the  technical  words,  "in  manner  and  form,  as  alleged  in  the 
second  count,"  might  be  added  to  the  words  "guilty  of  having,"  &^.  yet, 
when  thus  amended,  the  offence  as  alleged,  would  not  be  found. 

4.  Reasonable  intendment,  and  the  addition  of  manner  and  form,  cannot 
alter  or  enlarge  the  meaning  of  the  other  words  in  the  verdict.  If  the  act 
bond  by  the  addition  of  manner  and  form  constitute  the  fiict  to  be  found,  then 
the  verdict  is  certain ;  but  if  the  act  found,  when  made  precise,  be  not  the 
&ct  alleged,  the  addition  will  only  give  time,  place,  circumstance  and  man- 
ner to  the  act  found,  but  leave  still  the  variance  between  it  and  the  fact  al- 
leged 
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IHed  in  the  CUy  Qmrt  of  Chmlestony  before  his  Honor  (/le 
Recorder^  January  Term^  1843. 

This  was  an  action  of  debt  for  a  penalty  against  the  de- 
fendant, as  the  keeper  of  a  retail  grocery,  for  a  violation  of 
the  Ordinance  of  the  Ist  of  June,  1840,  protiibiting  the 
having  of  spirituous  liquors  without  a  license,  in  the  shop 
or  on  the  premises. 

'ihe  City  Treasurer  stated  that  he  did  not  know  the  de- 
fendant, but  knew  that  he  had  no  license  to  sell  spirituous 
liquors. 

Several  other  witnesses  were  examined  by  the  plaintiffs, 
as  to  the  fact  whether  defendant  kept  a  retail  grocery  and 
had  spirituous  liquors  there. 

When  the  evidence  closed,  defendant  moved  for  a  non- 
suit, on  the  ground  that  there  was  no  proof  of  his  residence 
within  the  city. 

The  motion  was  refused  on  the  ground  that  it  is  under- 
stood to  have  been  the  invariable  construction  of  the  statute 
of  1801,  (7  S.  L.  300)  establishing  the  court,  from  the  time 
it  was  passed,  that  in  all  actions  for  offences  against  the 
bye^laws,  the  ordinances  of  the  corporation,  the  court  has 
jurisdidtion,  whether  the  defendant  did  or  did  not  Reside  in 
the  city^  provided  the  offence  Was  committed  within  its 
limits,  find  it  was  within  the  principle  of  the  case  of  The 
CUy  Council  vs.  MiUer,  decided  in  1822,  referred  to  by  the 
court  in  the  case  of  The  City  Council  vs.  King^  4  McC. 
487.  The  same  point  is  said  to  have  been  ruled  by  the 
Constitutional  Court  in  1818,  in  the  case  of  The  City  Coun- 
cil vs.  Schwach,  1  Rice's  Dig.  185  (28.) 

The  case  was  then  argued  to  the  jury  by  the  counsel,  and 
'  the  court  charged  the  jury  that  the  law  was  not  unreason- 
able or  unconstitutional ;  that  it  was  within  the  power  given 
by  the  Legislature  to  the  City  Council ;  that  it  had  been 
subjected  to  the  examination  of  the  highest  court  of  law 
known  to  ourjurisprudence,  and  had  been  sanctioned,  in 
the  case  of  Trie  City  Council  vs.  Hetsembriule^  decided  in 
Charleston,  February  Term,  1842 ;  that  the  important  ques- 
tion was,  had  the  defendant  spirituous  liquors  in  his  retail 
grocery  store,  without  a  license,  in  violation  of  the  Ordi- 
nance— ^that  although  so  many  different  kinds  of  liquors 
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were  named  in  the  declaration,  it  eould  not  be  required  of 
the  plaintiffs  to  prove  them  all  as  stated,  but  that  if  they, 
the  jury,  were  satisfied  that  there  were  spirituous  liquors, 
that  would  sustain  the  charge ;  and  the  questions  of  fact 
were  left  to  the  jury,  who  found  the  verdict  set  forth  in  the 
accompanying  notice  of  appeal,  which  verdict  the  court 
ordered  to  be  recorded. 

Defendant  appealed,  on  the  following  grounds. 

1.  That  the  residence  of  defendant  within  the  city  of 
Charleston  for  three  months  immediately  preceding  the 
commencement  of  the  suit  in  this  case,  or  four  months  in 
the  year  preceding  the  commencement  of  this  suit,  was  not 
averred  01*  otherwise  made  to  appear  on  the  face  of  the  dec- 
laration, nor  proved  on  the  trial. 

2.  That  the  City  Council  had  no  power  to  pass  the  Or- 
dinance creating  the  offence  on  which  the  action  in  this 
case  was  founded ;  or  the  said  Ordinance  was  contrary  to 
reason,  republican  equality  and  common  right,  and  is  there- 
fore null  and  void. 

3.  That  there  was  no  sufficient  proof  of  spirituous  or 
other  liquor  being  kept  in  the  back  room  of  defendant,  or 
of  the  identity  of  the  defendant,  or  of  his  keeping  the  store. 

4.  That  there  was  no  proof  that  any  one  of  the  liquors 
specified  in  the  declaration  was  kept  any  where  on  defend- 
ant's premises,  and  the  only  witness  who  testified  as  to 
liquor  at  all,  stated  he  only  saw  kegs  and  smelt  liquor,  and 
could  not  tell  from  smell  or  otherwise  what  particular  kind 
of  liquor  it  was,  and  his  Honor,  it  is  respectfully  submitted, 
erred  in  charging  the  jury,  that  on  such  evidence  they  could 
convict  the  defendant  of  the  multitudinous  charge  of  keep-* 
ing  on  his  premises  '^certain  wine,  malt  and  spirituous  li- 
quors, to  wit :  divers  rum,  brandy,  gin,  whiskey,  wine,  ale 
and  beer,  of  the  value  of  one  hundred  dollars." 

5.  That  there  was  no  proof  that  the  defendant  kept 
a  retail  grocery  store  "where  meat,  grain,  fruit,  provi^ 
sions  and  other  articles  were  then  and  there  exposed  for 
sale  ;"  there  being  no  proof  of  the  exposure  for  sale  of  any 
of  the  said  articles  in  defendant's  shop,  and  his  Honor  er-» 
red  in  charging  the  jury  that  they  could  A>nvict  the  de- 
fendant without  such  proof 


374  Weikman  ads.  City  Council. 

6.  That  there  is  no  count  in  the  declaration  to  which  the 
verdict  applies,  and  on  which  the  judgment  can  be  entered 
up,  the  verdict  being  "we  find^the  defendant  guilty  of  hav- 
ing liquor  in  the  back  room,  and  assess  the  fine  at  fifty  dol- 
lars,"  and  there  being  no  count  in  the  declaration  charging, 
nor  any  law  constituting,  such  an  act  an  ofTence. 

7.  That  the  verdict  was  in  other  respects  contrary  to 
law  and  evidence. 

Yeadon  4*  McBeth,  for  the  motion.    Eckhard,  contra. 

Curia^  per  Wardlaw,  J.  The  declaration  contained 
three  counts,  in  which  the  place  where  the  prohibited 
liquors  were  alleged  to  have  been  kept  and  found,  was  va- 
riously stated  to  suit  the  terms  in  the  ordinance.  The  first 
count  stated  for  the  place  the  shop  ;  the  second,  the  back 
room ;  and  the  third,  the  premises  connected  with  the  shop. 

For  the  defendant  it  is  now  contended  that  the  verdict  is 
void  for  imperfection. and  uncertainty — "having  liquors," 
not  being  a  sufficient  designation  of  an  offence  which  con- 
sists in  'keeping spirituous  liquors.'' 

For  the  plaintiffs,  it  is  contended  that  either  the  words  "of 
having  liquor,"  may  be  rejected  as  surplusage,  or  to  the  end 
of  the  first  clause  of  the  verdict,  may  be  added  technical 
words  referring  to  the  counts,  so  that  the  verdict  shall  read 
"guilty  of  having  liquor  in  the  back  room,  in  manner  and 

City  Ordinance,  June  1, 1840. — "No  person  or  persons,  owning  and  keep- 
ifkg  a  retaU  grocery  shop  within  the  city,  where  meat,  grain,  fruit,  provisions 
or  other  articles  are  exposed  for  sale,  not  having  a  license  from  the  City 
Oouncil  of  Charleston,  in  force,  to  retail  wine,  malt  or  spirituous  liquors, 
shall  be  permitted  to  keep  in  such  shop,  or  in  any  room  adjacent  thereto,  or 
on  the  premises  connected  with  such  shop,  any  wine,  malt  or  spirituous  li- 
quors, ip  any  quantity  whatever ;  and  if  any  duch  winej  malt  or  fpirihMWf 
liquors  shall  be  found  in  any  such  shop,  or  in  any  inner  room  adjacent 
thereto,  or  oa  the  premises  connected  with  such  shop,  the  owner  and  keeper 
thereof  shall  forfeit  and  pay  for  every  time  when  the  sanie  shall  be  so  found 
as  aforesaid,  a  sum  not  exceeding  ((300,  nor  less  than  950,  in  addition  to 
such  fine  as  may  be  imposed  by  law,  for  retailing  without  a  license." 

All  the  counts  ia  the  declaration  charge  the  defendant  with  keeping  malt, 
wine  and  spirittunu  liquor  in  the  shop,  or  on  the  premises. 
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form  as  is  allied  in  the  second  count;"  and  that  thus 
amended,  the  verdict  would  mean  guilty  of  having  liquor  in 
the  back  roomy  in  a  manner  prohibited  by  the  ordirmnce ;  tiiat 
is,  guilty  of  the  offence  alleged  in  the  second  count. 

If  the  words  immediately  connected  with  guiUy^  and 
shewing  of  what  guilt  has  been  found,  could  be  here  reject- 
ed as  surplusage,  so  as  to  reduce  the  clause  to  a  simple 
finding  of  '^guilty,"  then  the  like  might  be  done,  if  the  ver- 
dict were  "guilty  of  having  water,"  or  "guilty  of  nothing." 
It  is  only  where  a  verdict,  before  certain  and  valid,  accord- 
ing to  a  fair  construction,  has  been  cumbered  by  the  addi- 
tion of  useless  matter,  not  qualifying  the  previous  meaning, 
that  the  addition  can  be  rejected  as  surplusage. 

In  general  verdicts,  m/)do  etforma^  being  merely  techni- 
cal words,  may  be  supplied;  for  the  inquiry  of  the  jury 
being  properly  confined  to  the  facts  which  are  comprised 
in  the  issue,  it  must  be  intended  that  whatever  facts  may 
be  found,  are  according  to  the  allegations  made,  unless  a 
different  intention  can  be  inferred  from  the  verdict.  There- 
fore, in  the  case  of  the  Commonwealth  vs.  Judd  et  al  2 
Mass.  329,  (which  has  been  supposed  most  to  favor  the 
plaintiffs's  second  view,)  in  an  indictment  for  a  conspiracy, 
to  make  a  base  composition  resembling  indigo,  out  of  indi- 
go and  four  other  ingredients,  with  fraudulent  intent  to 
sell  the  same  at  auction,  a  verdict  that  the  defendants  con- 
spired to  make  base  and  spurious  indigo,  with  fraudulent 
intent  to  sell  the  same,  was  supplied  by  adding  the  words, 
''in  manner  and  form  as  set  forth  in  the  indictment ;"  and 
in  this  shape,  the  material  facts  of  the  conspiracy  and 
fraudulent  intention  having  been  clearly  fjund,  the  sale 
mentioned  in  the  verdict  appeared  to  be  the  sale  at  auc 
tion  alleged  in  the  indictment,  and  the  manner  of  making 
the  spurious  indigo  mentioned  in  the  verdict,  appeared  to 
be  the  manner  alleged  of  making  the  base  composition,  and 
the  variance  between  the  spurious  indigo  in  the  verdict, 
and  a  base  composition  of  indigo  and  other  ingredients,  in 
the  indictment,  was  held  not  to  be  material,  inasmuch  as 
the  two  descriptions  indicated  the  same  article. 

If,  however,  after  supplying  technical  words,  the  inten- 
tion of  the  jury  be  left  doubtful,  the  verdict  is  insufficient. 
11  Peck.  45;  2  Wheat.  221.    The  certainty  essential  to 
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that  ascertainment  of  fact,  upon  which  judgment  is  to  be 
pronounced,  has  not  been  attained.  Any  doubt  left,  after 
reasonable  construction,  must  arrest  the  judgment.  See 
Com.  Dig.  PL  S.  19,  34 ;  and  reasonable  construction  in- 
fers that  the  mention  of  one  of  the  several  particulars  is 
the  exclusion  of  the  others,  that  part  of  a  whole  adopted 
is  a  rejection  of  the  remainder,  and  that  material  omissions 
accruing  have  been  intentional. 

If,  in  the  indigo  case,  the  verdict,  instead  of  describing, 
by  other  words  held  to  be  equivalent,  the  base  composition 
alleged  in  the  indictment,  had  mentioned  a  composition 
made  of  three  out  of  the  iSve  ingredients  silleged,  the  vari- 
ance could  not  have  been  held  immaterial,  if  the  exact 
nature  of  the  composition  entered  into  the  question  of  the 
offence  imputed. 

Reasonable  intendment,  and  the  addition  of  manner  and 
form,  cannot  alter  or  enlarge  the  meaning  of  the  other 
words  in  the  verdict.  If  the  act  found,  by  the  addition  of 
manner  and  form,  constitutes  the  fact  to  be  found,  then  the 
verdict  is  certain;  but  if  the  act  found,  when  made  precise, 
be  not  the  fact  alleged,  the  addition  will  only  give  time, 
place,  circumstance  and  manner  to  the  act  found,  but  leave 
still  the  variance  between  it  and  the  fact  alleged. 

So  strict  have  our  own  courts  been  in  construing  a  ver- 
dict, that  in  the  case  of  The  State  vs,  Lohman,  Riley's  Law 
Cases,  234,  the  issue  being  whether  the  defendant  deliver- 
ed under  the  first  count,  or  gave  under  the  fourth  count, 
spirituous  liquors,  to  a  certain  slave  of  J.  F.  Mintzing, 
named  Sam ;  and  the  verdict  being  ''  guilty  of  the  first  and 
fourth  counts,  of  giving  and  delivering  liquor  to  a  slave," 
the  judgment  was  arrested,  almost  as  a  matter  of  course, 
with  the  concurrence  of  the  Judges  present. 

In  that  case,  it  might  have  been  suggested,  that  guilty 
of  the  first  anifmirtii  ccrunts^  was,  itself,  a  certain  verdict, 
and  all  afterwards  was  surplusage  ;  or,  that  by  adding  the 
technical  words,  '^  in  manner  and  form  as  set  forth  in  the 
said  counts,"  the  uncertainty  created  by  the  use  of  the 
article  a,  was  removed.  But  it  must  have  been  consider- 
ed by  the  court,  that  the  addition  made  in  a  general  ver- 
dict was  signi&cant  of  something,  else  it  would  not  have 
been  made,  and  as  it  showed  that  the  jury  were  agreed 
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tht  the  defendant  gave  or  delivered  a  liquid  to  a  slave, 
silence,  as  to  every  thing  else,  showed  that  thev  had  not 
ascertained  the  slave  to  be  the  one  described  in  the  indict- 
mcDt. 

In  the  case  before  us,  the  technical  words  may  be  sup- 
plied, so  that  the  verdict  may  read  '^guilty  of  having  liquor 
in  his  back  room,  in  manner  and  form  as  alleged  in  the  second 
count;"  but  after  the  amendment,  the  offence  alleged  has  not 
been  found.    If  the  having  liquor  in  a  certain  manner,  for  a 
certain  purpose,  during  a  certain  time,  or  with  other  certain 
circumstances  set  forth,  constituted  the  offence,  the  verdict 
would  serve.    But  without  now  undertaking  to  define 
what  the  Ordinance  means  by  keeping  spirituous  liquors, 
and  without  adverting  to  the  indefiniteness  of  the  term 
HquoTj  it  maybe  assumed  as  manifest,  that  keeping  is  some* 
thing  more  than  hating ^  and  that /larir?^  may  be  accidental, 
occasional,  for  medicinal  purposes,  or  in  various  ways  in- 
nocent, even  although  accompanied  by  all  the  circumstan- 
ces  of  time,  place,  manner,  and  form  set  forth,  if  it  do  not 
amoant  to  keeping.  It  will  not  do  to  say  that  havings  modo 
etformaj  <&c.,  must  be  the  offence  alleged,  inasmuch  as  it  is 
having  in  the  manner  which  is  alleged  to  be  in  violation  of 
the  Ordinance.    Unapt  words  used  in  the  description  of  the 
offence  would  not  in  the  count  be  aided  by  the  allegation  ^in 
violation  of  the  ordinance :"  and  in  the  verdict  the  technical 
words  merely  give  precision  and  circumstance  to  the  previa 
oos  statement,  but  do  not  change  it  so  as  to  embrace  various 
acts,  in  a  word  designating  only  one,  or  the  whole,  in  words 
describing  only  a  part.     When  the  jury,  instead  of  finding 
a  verdict  of  guilty,  without  qualification,  use  words  to  de- 
scribe the  fact  found,  and  omit  a  portion  of  the  ingredients 
of  guilt,  it  must  be  supposed  that  that  portion  has  not 
heen  found,  however  exact  the  statement  of  the  other  por- 
tion be  made.   Such  explanatory  verdict  may  be  the  result 
of  eompromise,  or  of  conscientious  scruple  in  the  jury,  and 
much  injustice  might  result  from  extending  its  meaning 
beyond  the  expression  used.    If  under  an  indictment  for 
stealing  a  cow  and  a  calf,  the  verdict  should  be  "guilty  of 
taking  the  cow,"  no  addition  oimodo  et  forma  could  make 
taking  include  the  carrying  away  and  the  felonious  inten- 
tioQ^  even  although  the  offence  charged  would  b^  against 
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our  statute,  and  should  be  so  alleged.  So  bere^  the  some- 
thing more  than  havings  which  is  included  in  keepings  and 
the  characteristics  which  distinguish  spirituous  liquors 
from  other  liquor,  cannot  be  embraced  by  the  words  hav- 
ing %uof',  which  the  jury  have  chosen  to  express  the  facts 
in  which  they  were  agreed. 

A  serious  division  of  the  court  has  seemed  to  require  this 
tedious  examination  of  what  might  otherwise  have  been 
deemed  an  unimportant  matter.  Let  the  verdict  be  set 
aside  and  a  Venire  facias  de  novo  be  issued. 

Richardson,  Evans,  and  Butler,  JJ.  concurred. 
O'Neall  and  Frost,  JJ.  dissented. 


G.  P.  BurrUl  vs.  Ihomas  W.  Letson. 

m 

Cornelius  Ff.  Voorhis  vs.  The  Same. 

1.  Where  a  suit  was  brought  in  the  court  of  Common  Pleas,  upon  a  mere 
claim  for  damages,  as  for  supposed  extra  work,  and  during  its  pendency, 
copies  of  a  writ  in  foreign  attachment  were  served  both  upon  the  defendant 
and  upon  the  plaintiff's  attomies,  at  the  instance  of  a  creditor  of  the  plain- 
tifi^it  was  held  that  the  pending  suit  was  not  the  subject  of  attachment 

2.  In  an  action  of  covenant  brought  in  the  circuit  court  of  the  United 
States,  the  plaintifis  obtained  a  verdict,  and  entered  up  jadgment  for  the 
amount  of  the  recovery.  Afterwards  a  writ  in  foreign  attachment  was  sued 
out  against  the  plaintiff,  copies  of  which  were  served  on  his  attorneys,  and 
the  defendant  Held  that  the  attachment  as  to  the  recovery  could  not  be 
supported. 

3.  The  words  '<  monies  and  debts,''  used  in  the  Attachment  Act,  are  to  be 
construed  to  mean  debts  due  by  bonds,  notes  and  book  account ;  and  to  make 
them  liable,  they  must  themselves  be  attached,  so  that  they  can  be  delivered 
to  the  plaintiff.  The  mere  service  of  the  debtor  would  not  be  an  attachment 
of  the  security,  and  hence,  not  of  the  debt 
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4.  In  this  State,  the  practice  of  attaching  wheneyer  a  sum  certain  is  due  by 
the  garoishee  to  the  absent  debtor,  not  evidenced  by  boTid  or  noie^  by  sununon- 
ing  the  debtor,  is  too  inveterate  to  be  now  shaken,  and  as  it  has  the  sanction  of 
the  eastern  of  London,  it  ought  not  to  be  interfered  with ;  but  the  words  of 
our  Act  are  not  to  be  construed  to  mean  more  than  that  custom. 

5.  The  recovery  in  the  United  States  Court,  if  the  attachment  were  sus- 
tained, would  lead  to  a  conflict  of  jurisdiction,  which  is  always  to  be  avoided. 

6.  The  rule  of  our  court  shews  that  where  the  fund  is  in  another  court, 
an  attachment  will  not  lie.     Vide  Young  vs.  Young,  2  Hill  Rep.  426. 

7.  The  only  case  where  an  attachment  may  have  effect  afler  suit,  is 
where  the  evidence  of  the  debts,  as  bonds,  notes,  or  books  of  account,  may 
be  seized,  and  their  seizure  would  operate  as  a  transfer  or  assignment  to  the 
plaintiff,  authorizing  him  to  collect  them  by  legal  process  in  the  name  of 
the  absent  debtor,  and  when  collected,  to  receive  the  proceeds. 

8.  To  dissolve  the  attachment  and  turn  the  proceeding  in  rem  into  a 
personal  action,  and  give  the  defendant  a  right  to  appear  and  plead,  he 
mast  put  in  special  bail,  but  that  is  when  the  owner  is  a  party  by  his  money, 
goods,  chattels,  &c.  When  nothing  is  legally  attached,  it  is  as  if  no  ser- 
Tice,  binding  the  party,  was  made. 

Befoi^e  Richardson,  J.  Cfuxrleston,  October  Jlrm,  1843. 

Thomas  W.  Letson,  the  defendant,  had  been  a  contractor 
on  the  rail  road  between  Orangeburg  and  Columbia,  and 
unsettled  demands  to  a  large  amount  existed  between  him 
and  the  Louisville,  Cincinnati  and  Charleston  Rail  Road 
Company,  at  the  termination  of  his  contract.  For  the  re- 
covery of  these  demands  an  action  of  covenant  in  the  Cir- 
cuit Court  of  the  United  States  was  brought  by  him  against 
the  Company,  in  which  he  recovered  a  verdict,  and  judg- 
ment was  entered  up  30th  April,  1842.  And  the  defend- 
ants removed  the  cause,  by  writ  of  error,  to  the  Supreme 
Court.  Afterwards  the  plaintiff  Burrill  sued  out  a  writ  of 
foreign  attachment  against  the  said  Thomas  W.  Letson, 
and  served  a  copy  on  his  solicitors  and  on  the  Louisville, 
Cincinnati  and  Charleston  Rail-Road  Company.  At  Oc- 
tober term  following,  the  solicitors  of  Letson  returned, 
''That  the  said  Thomas  W.  Letson  has  nothing  in  their 
hands,  power  or  possession,  which  could  be  attached. — 
That  they  are  practitioners  as  attorneys  and  solicitors,  and 
have  prosecuted  an  action  against  the  Louisville,  Cincin- 
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natl  and  Charleston  Rail  Road  Company,  for  the  said 
Thomas  W.  Letson,  in  which  a  verdict  has  been  rendered 
against  the  defendants,  and  judgment  entered  in  favor  of 
the  said  Letson  for  a  large  sum,  on  which  judgment  a  writ 
of  error  has  been  sued  out  by  the  defendants.  And  these 
respondents  say  that  they  owe  the  said  Thomas  W.  Let- 
son  nothing,  but  are  his  creditors,  and  pray  to  be  hence 
dismissed  with  their  costs.'^ 

The  Louisville,  Cincinnati  and  Carleston  Rail-Road 
Company  made  their  return  as  follows,  that  is  to  say:— 
''  James  Gadsden,  President  of  the  said  Company,  upon 
oath,  says,  that  in  an  action  of  covenant  brought  by  the 
said  Thomas  W.  Letson  against  the  said  Company,  in  the 
Circuit  Court  of  the  United  States  in  this  District,  he  ob- 
tained a  verdict  in  April  last  against  the  said  Company, 
for  $18,  142  23,  for  which,  with  $527  65  costs,  judgment 
,  was  entered  up,  but  the  case  has  been  taken  by  writ  of 
error  to  the  Supreme  Court  of  the  United  States.  And 
the  said  Company  do  not  admit  that  there  is  anything  due 
by  them  to  the  said  Thomas  W.  Letson,  except  the  sum 
of  $491  25.    And  they  have  not  in  their  possession  or 

E>wer,  any  other  property,  Ac.  of  the  said  Thomas  W. 
etson,  than  as  above  mentioned." 
After  these  returns,  the  plaintiff  Burrill  filed  his  decla^ 
ration  and  published  the  usual  rule  for  the  defendant  to  ap- 
pear. 

On  the  25th  February,  1843,  Thomas  W.  Letson,  by  his 
attorneys,  commenced  an  action  of  assumpsit  against  the 
Louisville,  Cincinnati  and  Charleston  Rad  Road  Compa- 
ny, for  other  unsettled  demands  not  included  in  the  former 
action.   And  about  the  same  time,  the  plaintiff  Voorhis  sued 
the  said  T.  W.  Letson  by  foreign  attachment,  and  the  writs 
were  served  on  the  solicitors  of  the  said  Thomas  W.  Letson, 
and  on  the  Company.    At  the  next  term,  the  Company 
made  the  same  return  which  they  had  made  to  the  action 
of  Burrill :  and  at  the  October  term,  1843,  tiie  solicitors 
returned,  '^  that  they  are  partners  in  business,  and  have 
prosecuted  in  the  United  States  Court  against  the  Louis- 
ville, Cincinnati  and  Charleston  Rail  Road  Company,  an 
action  for  the  said  Thomas  W.  Letson,  in  which  a  verdict 
has  been  rendered  against  the  defendants,  and  a  judgment 
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entered  in  favor  of  the  plaintiff  for  a  large  sum  ;  on  which 
judgment  a  writ  of  error  has  been  sued  out  of  the  Supreme 
Court  of  the  United  States.  And  these  respondents  have 
also  prosecuted  another  action  against  the  same  defendants 
in  this  Court,  where  the  same  is  yet  pending :  And  these 
respondents  say,  that  neither  they  nor  either  of  them  owe 
or  owes  the  said  Thomas  W.  Letson  any  thing,  but  are  his 
creditors;  and  pray  to  be  hence  dismissed  with  their 
costs." 

On  the  31st  October,  1843,  the  last  return  was  filed  by 
leave  of  the  Court ;  and  the  same  day  this  rule  was 
granted. 

BuHRiLL  V.  Letson.  ) 
TooRHis  t?.  Letson.  ) 

Ordered,  That  the  Plaintiffs  in  these  cases  do  show  cause  on 
Saturday  next,  why  the  garnishees  should  not  be  discharged,  and 
the  proceedings  in  these  cases  dismissed.  On  motion  of  Petti- 
gra  and  Lesesne,  for  themselves,  and  for  Thomas  W.  Letson. 

On  4th  November,  1843,  the  rule  to  show  cause  was 
returned  before  his  Honor  Judge  Richardson,  and  the  par- 
ties relied  on  the  foregoing  facts,  which  were  brought  to 
the  view  of  the  court,  and  it  was  agreed  that  the  question 
should  be  decided  as  if  separate  rules  had  issued,  when 
the  court  made  the  following  order : 

"On  hearing  the  cause  shown.  It  is  ordered,  That  so  much 
of  the  rules  as  relates  to  the  garnishees,  Pettigru  &  Lesesne, 
be  made  absolute ;  but  that  so  much  of  the  said  rules  as  calls 
on  the  plaintiflfs  to  show  cause  why  the  proceedings  in  at^ 
tachment  should  not  be  set  aside,  be  dismissed." 

From  this  order  an  appeal  was  taken  by  Pettigru  & 
Lesesne,  on  the  following  grounds : 

1.  That  this  court  has  no  jurisdiction  over  the  money 
recovered  by  Thomas  W.  Letson  against  the  Louisville, 
Cincinnati  and  Charleston  Rail  Road  Company,  in  the 
Uoited  States'  Court,  and  therefore  the  proceedings  in  these 
cases  cannot  be  supported  by  the  supposed  attachment  of 
the  money  recovered  in  that  action. 

2.  That  the  admission  by  the  debtors,  that  a  small  part 
of  the  judgment  recovered  in  the  United  States  Court  is 
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due  to  the  said  Thomas  W.  Letson,  does  not  give  this  court 
jurisdiction  over  the  fund,  or  any  part  of  it,  to  compel  the 
payment  of  the  same  to  the  said  George  P.  Burrill,  and 
therefore  no  proceedings  could  be  had  on  the  supposed  at- 
tachment of  the  said  demand. 

3.  That  the  plaintiff  Voorhis  cannot  support  his  action 
by  the  attachment  of  the  sum  admitted  to  be  due  by  the 
Company ;  for  if  such  sum  is  supposed  to  be  capable  of 
being  attached,  it  was  exhausted  by  Burriirs  action,  before 
Voorhis  had  issued  his  writ:  nor  can  he  found  his  proceed- 
ings upon  the  supposed  attachment  of  the  sum  demanded 
of  the  Company  in  the  action  of  assumpsit,  for  no  part  ot 
that  demand  is  admitted. 

4.  That  if  the  amount  admitted  by  the  Louisville,  Cin- 
cinnati and  Charleston  Rail  Road  Company  to  be  due  to 
the  said  Thomas  W.  Letson,  is  effectually  attached  by  the 
said  George  P.  Burrill,  the  same  must  be  liable  to  be  paid 
into  court,  and  to  be  taken  out  by  the  said  George  P.  Bur- 
rill, in  satisfaction  of  his  demand ;  and  as  the  demand  of 
the  said  George  P.  Burrill  greatly  exceeds  the  amount  ad- 
mitted to  be  due  by  the  garnishees,  there  is  nothing  left  to 
support  the  proceedings  in  the  subsequent  attachment  of 
Voorhis. 

On  behalf  of  Thomas  W.  Letson,  a  motion  was  also 
made  by  Pettigru  and  Lesesne,  in  the  Court  of  Appeals, 
to  reverse  the  order  dismissing  the  rule  to  shew  cause  why 
the  proceedings  in  these  cases  should  not  be  set  aside :  and 
it  will  be  insisted  that  there  Was  nothing  in  the  hands  of 
the  garnishees  at  the  time  of  suing  out  the  several  writs  of 
attachment,  that  could  be  attached;  and  that  the  rule 
should  be  made  absolute,  for  the  following,  among  other 
reasons : 

L  That  the  writ  in  the  case  of  George  P.  Burrill  was 
leturnable  to  October  term,  1842,  and  served  on  the  Lou- 
isville, Cincinnati  and  Charleston  Rail  Road  Company, 
and  that  before  the  suing  out  of  the  said  writ,  the  said 
Thomas  W.  Letson  had  sued  the  said  Louisville,  Cincin- 
nati and  Charlesion  Rail  Road  Company,  in  an  action  f^r 
breach  of  covenant,  and  recovered  a  judgment  in  the  Cir- 
cuit Court  of  the  United  States ;  to  reverse  which  judg- 
ment a  writ  of  error  was  then,  and  is  yet,  pending  in  the 
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supreme  court:  And  that  this  court  has  no  jurisdiction 
over  the  money  recovered,  or  to  be  recoveredj  in  the  said 
action,  and  therefore  the  proceedings  in  these  cases  cannot 
be  supported  by  the  supposed  attachment  of  the  said  fund. 

2.  That  the  admission  of  the  garnishees,  that  a  small 
part  of  the  demand  in  suit  is  due  to  the  said  T.  W.  Letson, 
does  not  give  this  court  jurisdiction  over  the  fund,  or  any 
part  thereof,  to  compel  the  payment  of  the  same,  or  any 
part  thereof,  to  the  said  Greorge  P.  Burrill,  and  therefore 
no  proceedings  can  be  had  on  the  supposed  attachment  of 
the  said  fund. 

3.  That  Cornelius  W.  Voorhis,  the  other  plaintiff,  sued 
out  a  writ  of  attachment,  in  this  court,  against  the  said 
Thomas  W.  Letson,  returnable  to  March  1^3,  and  served 
the  same  on  the  Louisville,  Cincinnati  and  Charleston 
Rail  Road  Company,  ailer  they  had  made  their  return  to 
the  action  of  George  P.  Burrill.  And  the  said  Thomas 
W.  Letson  sued  the  said  Louisville,  Cincinnati  and 
Charleston  Rail  Road  Company  in  this  court,  in  an  action 
of  assumpsit,  the  writ  being  returnable  to  March  1843, 
for  a  demand  not  included  in  the  former  action  between 
him  and  the  same  defendants,  no  part  of  which  last  men- 
tioned demand  is  admitted  by  the  said  Louisville,  Cincin- 
nati and  Charleston  Rail  Road  Company  to  be  due :  And 
that  neither  the  debt  sued  for  in  the  United  Stales  Court, 
nor  in  this  court,  could  be  attached  by  the  plaintiff  Voor- 
his, so  as  to  support  the  proceedings  in  this  case. 

4.  That  if  the  amount  admitted  by  the  Louisville,  Cin- 
cinnati and  Charleston  Rail  Road  Company  to  be  due  to 
the  said  Thomas  W.  Letson,  is  effectually  attached  by  the 
said  George  P.  Burrill,  the  same  must  be  liable  to  be  paid 
into  court,  and  to  be  taken  out  by  the  said  George  P.  Bur- 
rill, in  satisfaction  of  his  demand ;  and  as  the  demand  of  the 
said  George  P.  Burrill  greatly  exceeds  the  amount  admit- 
ted to  be  due  by  the  garnishees,  there  is  nothing  left  to 
support  the  proceedings  in  the  subsequent  attachment  of 
Voorhis. 

An  appeal  was  also  taken  on  behalf  of  the  attaching 
creditors,  to  reverse  the  order  making  absolute  the  rule  to 
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show  cause  why  the  garnishees  should  not  be  discharged, 
on  the  following  grounds: 

1.  Because  the  returns  of  the  garnishees  shew  a  claim 
in  their  hands,  belonging  to  the  absent  debtor,  which  is  the 
proper  subject  of  attachment 

2.  Because,  as  attorneys-at-law  for  the  absent  debtor,  the 
garnishees  have  the  legal  control  of  the  claim  and  the  evi- 
dence which  supports  it,  and  are  the  authorized  recipients 
of  the  monies  arising  from  said  claim  of  the  absent  debtor, 
upon  which  they  have  recovered  judgment. 

Mr,  Petigm,  against  the  attachment,  contended  that  nothing 
was  lawfully  attached.  Unless  the  plaintiff  in  attachment  has 
laid  hold  of  something  upon  which  this  Court  can  act,  the  attach- 
ment fails.  Cited  the  Attachment  Act,  and  also  Com,  Dig.  to 
shew  the  custom  of  London.  There  can  be  no  attachineut  of 
money  in  suit,  nor  of  what  rests  only  in  damage»-^it  should  be 
only  on  a  liquidated  demand.  Cited  9  Petersdorff  Ab.  712 ;  4  T. 
Rep.  312,  to  show  what  may  not  be  attached.  The  debts  for  which 
attachment  will  issue,  are  those  for  which  indebitatus  assumpsit 
may  be  sustained.  Cited  1  Bailey,  364 ;  also  Hamilton,  Esc'or. 
of  Dart,  vs.  McKinne,  (Columbia,  Spring  Term,  1827.) 

F.  D.  Richardson^  for  the  attaching  creditors.  The  attach- 
ment is  resisted  on  two  grounds  :  1st.  That  a  debt  in  suit  can- 
not be  atti^hed;  2d.  That  the  action  brought  by  defendant 
against  the  Rail  Road  Company,  was  covenant  to  recover  dama- 
ges, which  are  not  the  subject  of  attachment. 

In  the  English  cases,  it  has  been  decided  that  a  debt  in  suit 
in  Westminster  cannot  be  attached  under  the  custom  of  Lon- 
don ;  and  the  reason  given  is^  that  it  is  against  the  dignity  of 
the  superior  court  to  permit  subjects  depending  before  them  to 
be  affected  by  the  process  of  inferior  tribunals.  2  Bac.  Ab. 
260 ;  Cro.  Eliz.  691.  It  is  scarcely  necessary  to  say  that  such  a 
reason  does  not  apply  to  this  case,  where  the  attachment  has  is- 
sued outof  the  court  of  Common  Pleas  of  this  State,  as  well  against  a 
debt  in  suit  in  that  Court,  as  against  a  debt  in  suit  in  the  Circuit  Court 
of  the  United  States.  All  the  English  cases,  therefore,  which  turn 
upon  the  point  of  Mipmo^and  inferior  jurisdiction,  have  no  ap- 
plication to  the  present  case.  It  is  urged,  however,  that  a  debt 
in  suit  is  in  custodia  legis,  and  therefore  not  attachable ;  and  this 
constitutes  the  principal  ground  taken  in  the  case. 
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There  is  no  doubt  of  the  correctness  of  the  position,  that  a 
matter  in  custody  of  law  cannot  be  attached.  The  single  inqui- 
ry is  then  presented :  Is  a  debt  in  suit  in  custodia  legis  ? 

In  support  of  the  affirmative  of  this  proposition,  the  following 
authorities  are  cited:  1  Dallas,  365;  4  T. Rep. 312;  Grant  vs. 

Hawdinffj  referred  to  in  the  case  from  Term  Reports ; vs. 

,  Columbia,  Pecember  Term,  1843 ;  J  Bailey's  Eq.  364. 

None  of  these  authorities  are  in  point.  It  is  plain  that  in  all  of 
them  the  grounds  upon  which  it  was  decided  that  the  money 
could  not  be  attached,  were  these  two:  1st.  That  the  money  be- 
came due  by  a  judicial  act ;  and  2d.  That  the  money  was  paid 
iato  the  hands  of  the  officer  of  the  court,  acting  under  authorp: 
ty  derived  from  the  court.  Such  principles  of  decision  have 
DO  application  to  the  present  case,  The  attachment  here  is  not 
of  a  debt  which  has  become  due  by  a  judicial  act ;  nor  of  money 
paid  to  an  ofllcer  of  the  court,  acting  under  authority  derived 
from  the  court ;  nor  is  the  attachment  laid  in  the  hands  of  such 
officer. 

The  plain  facts  are  these;  The  Hail  Road  Company  aC' 
knowledged  themselves  to  be  indebted  to  the  defendant  in  tho 
sum  of  $491  68,  under  his  contract  with  them.  The  defendr 
ant  claims  the  ^91  68,  and  some  $30,000  more,  under  the 
same  contract.  The  defendant  commenced  an  action  of  cove»^ 
nant  to  recover  the  whole  amount,  and  left  the  State,  The 
plaintiffs  sued  out  an  attachment  against  the  defendant,  and  laid 
it  in  the  hands  of  the  Company ;  and  in  their  return  to  the  writ, 
tfie  Company  admit  $491  68  to  be  in  their  bands,  due  to  the 
defendant.  In  what  consists  the  analogy  between  this  case  and 
those  already  cited  ?  The  money  is  not  due  by  a  judicial  act, 
nor  paid  to  an  officer  of  the  court,  nor  is  such  officer  made  a 
garnishee. 

No  case,  English  or  American,  has  been  cited  to  shew  that  a 
debt  in  suit  is  in  custodia  legis. 

We  are  not  without  authority  to  maintain  the  contrary  posi- 
tion.    Cited  \  Roll's  Abr.  554;  1  Peter's  Rep,  246;  \2  Martin, 


From  the  eases  it  is  evident,  1st.  That  the  authorities  relied 
ou  decide  no  more  than  that  money  in  custodia  legis  cannot  be 
attached,  but  do  not  touch  the  question,  whether  a  debt  in  suit  is 
in  custodia  legis,  2d.  That  the  reason  why  an  attachment  will 
not  lie  of  a  debt  sued  m  Westminster,  does  not  apply  to  courts 
49 
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exercising  concurrent  jurisdiction.  3d.  That  a  debt  in  suit  in 
London  can  be  attached.  4th.  That  in  no  case,  whether  occur- 
ring in  a  superior,  concurrent,  or  inferior  jurisdiction,  in  Eng-. 
land,  or  America,  has  an  attachment  of  a  debt  in  suit  been  held 
irregular  or  illegal,  on  the  ground  that  the  debt  in  suit  was  in 
custodia  legis.  And  lastly,  that  in  the  only  case  to  be  found  in 
the  American  books,  in  which  attachment  issued  out  of  a  court 
having  concurrent  jurisdiction  with  the  court  in  which  the  debt 
in  suit  was  depending,  it  was  adjudged  unanimously,  that  the 
reason  of  the  English  authorities  did  not  apply  to  such  court, 
and  the  debt  might  lawfully  be  attached.     2  Dallas,  277. 

The  2d  objection,  "that  the  action  against  the  Bail  Road 
Company  is  for  damages,  which  are  not  the  subject  of  attach- 
ment," is  not  supported  by  the  facts,  or  by  reason  or  authority. 
The  defendant  iustituted  two  suits  against  the  Rail  Road  Compa- 
ny :  one,  assumpsit,  in  the  Common  Pleas  court — the  other,  cove- 
nant, in  the  Federal  Circuit  court.     As  to  the  first  suit,  which  is 
brought  to  recover  money  laid  out  and  expended  by  the  defend- 
ant jfor  the  Company,  the  objection  taken  does  not  lie ;  nor  will 
it  avail,  as  to  the  suit  in  covenant  for  damages.     The  rule  of 
law,  as  settled  in  all  the  cases,  is  this:  if  a  debt  exists,  though  a 
recovery  would  be  by  action  sounding  in  damages,  yet  such  debt 
may  be  attached      Priv.  Lond.  263;  1  Roll's  Rep.  106.     The 
question  is  not  on  the /orw  of  action,  but  whether  a  debt  or  not 
1  Roll's  Ab.  552.     Where  debt  will  lie,  the  party  shall  not  de- 
feat the  eflfect  of  the  attachment  by  bringing  case.     Ibid,  and  2 
Bac.  Ab.  259.     The  true  test,  then,  is,  does  a  debt  exist — ^will 
an  action  of  debt  lie  ?     With  regard  to  the  $491  68  acknow- 
lenged  by  the  Company  to  be  due  to  the  defendant,  it  would 
seem  to  be  beyond  dispute,  that,  as  an  existing  debt,  for  which 
an  action  of  debt  would  lie,  it  may  be  attached.     But  it  is  said, 
excepting  the  $491  68,  the  action  is  brought  to  recover  damages 
which  are  uncertain.     The  answer  to  this  is  as  brief  as  it  is  con- 
clusive :     1st.  But  one  action  is  covenant — the  other  is  a^sumf- 
sit  for  money  laid  out  and  expended.     2d.  Even  as  to  the  action 
of  covenant,  it  is  brought  on   the  contract  of  the    Defendant 
with  the  Rail  Road  Company,  to  recover,  as  well  the  $491  68 
admitted,  as  some  $30,000  more,  alledged  to  be  due  under  that 
contract.     It  does  not  appear  that  debt  would  not  lie  on  this  con- 
tract, although  covenant  may  be  most  adviseable.      If  the  con- 
tract provided  for  the  payment  of  money  for  extra  work  therein 
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mentioned,  then,  properly  speaking,  the  action  is  not  to,  recover 
uncertain  damages.  If  no  such  provision  is  made,  a  different 
action  would  lie.  The  verdict,  in  either  case,  must  he  based  up- 
on an  agreement,  express  or  implied,  to  pay  money,  at  a  certain 
rate,  for  stipulated  work.  If  the  money  is  due — if  the  debt 
exists,  though  the  recovery  would  be  by  action  soundfng  in  dam- 
ages, such  debt  may  be  attached.  Priv.  Lon.  263,  ubi  supra. 
Suppose  the  Company  had  admitted  the  whole  of  the  $30,000  to 
be  due;  still,  the  remedy  would  be,  by  action  of  covenant  on  the 
contract.  But  could  it  be  pretended  that  this  was  not  an  "ex- 
isting debt"  ?  If,  then,  covenant  be  brought,  both  for  the  amount 
admitted,  and  the  additional  amount  claimed,  under  the  same 
contract,  can  the  adoption  of  that  form  of  action  operate  to 
change  the  debt  existing  to  uncertain  damages'?  But  3dly.  If 
any  part  is  properly  attached,  these  proceedings  cannot  be  set 
aside ;  it  is  therefore  premature  to  inquire,  on  a  motion  to  dissolve 
attachment,  whether  the  whole,  or  only  a  part,  is  subject  to  at- 
tachment— any  part  being  sufficient  to  support  the  proceedings. 
It  will  be  found  on  examination,  that  the  cases  on  this  subject 
decide  no  more  than  that  damages  recoverable  in  actions  for 
slander,  trespass,  <fec.  having  no  reference  to  contract,  or  the 
money  valtie  of  property  or  services,  cannot  be  attached.  See 
Serg.  Att.  85  and  86;  2  Keb.  316,  320. 
Bailey,  Attorney  Creneral,  same  side. 

PetigTu,  in  reply.  As  to  the  fact  that  the  objection  should 
have  been  made  by  plea.  The  court  needs  no  plea  to  inform  it 
that  it  has  no  jurisdiction.  As  to  the  attachment  of  partnership 
effects  for  a  separate  debt,  cited  1  Gallison,  367;  6  Mass.  Rep.  242. 
The  Act  speaks  of  debts,  not  of  possibilities.  What  is  attached 
is  to  be  paid  into  court,  or  to  the  creditor  himself,  upon  giving  bond. 
When  the  creditor  takes  the  goods  or  fund,  it  is  as  tihe  property 
of  the  absent  debtor. 

The  property  must  be  in  a  condition  that  it  can  be  paid  to 
the  creditor.  The  court  must  have  complete  and  efficient  con- 
trol of  the  thing  attached. 

It  is  admitted,  if  the  money  was  paid  into  the  marshaPs  hands, 
it  could  not  be  attached.  If  this  be  so,  the  money  in  suit  must 
first  come  into  his  hands,  and  then  the  rule  conceded  applies. 
Could  Mr.  Gadsden  say  that  he  could  not  pay  into  Court,  be- 
cause there  was  an  attachment  in  this  Court  ? 
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The  same  inconvenience  would  arise,  if  money  in  stilt  Can  be 
attached^  as  if  in  custodia  legis. 

Suppose  A»  B.  sued,  and  he  pays  the  money  in  courts  as  he 
may  do^  could  it  be  attached  ? 

The  same  rule  that  prevents  the  attaching  of  money  in  the 
sheriff's  hitnds}  would)  in  the  hands  of  him  liable  to  pay  to  the 
sheriff. 

The  case  of  McBryde  vs.  Floyd  does  not  apply«  In  that  case 
the  suit  Was  not  commenced; 

Owrta^  per  O'NeaLL,  J.  In  thesejcases,  befol^  delivering 
the  judgment  of  the  Court,  it  is  best  to  present  plainly  the 
situation  of  the  attachments  arising  from  the  returns  of 
the  garnishees^  In  both  cdses  the  Rail  Road  Company 
are  parties,  and  state  the  recovery  on  the  cc|[enatit  in  the 
United  States  Courts  by  Letson,  of  $18,142^,  of  which 
they  allege,  however,  only  the  sum  of  $491  25  is  due,  and 
that  they  owe  him  nothing  else,  and  have  no  other  proper- 
tyj  <&c*  of  the  said  Thomas  W.  Letson  than  as  above  men- 
tioned, Messrs.  Pettigru  and  Lesesne  were  also  sum- 
moned as  garnishees,  and  in  both  cases  they  state  the  re- 
covery of  the  judgment  in  the  United  States  Court  against 
the  Rail  Road  Company,  in  which  they  were  Letson's  at- 
tornies:  they  deny  tnatthey  owe  him  any  thing,  but  assert 
they  are  his  creditors.  In  Voorhis's  case,  v?hich  wad  sub- 
sequent to  BurrilFs,  they  state  that  they  have  prosecuted 
another  action  against  the  Rail  Road  Company  in  this 
courtj  (the  court  of  Common  Pleas  for  Charleston  District,) 
where  the  same  is  still  pending. 

The  question  is  upon  these  facts :  Whether  there  is  any 
thing  well  attached?  To  begin  first  with  the  case  ia  tlie 
court  of  Common  Pleas  for  Charleston  District.  It  may 
be  conceded  for  the  purposes  of  this  case,  that  if  the  suit 
in  it  had  beeti  on  any  security  for  the  payment  of  money, 
that  the  security  might  have  been  seized  by  serving  the 
attorney^  But  when  it  is  upon  a  mere  claim]  for  damages, 
as  for  supposed  extra  work,  as  we  understand  Letson's 
pending  case  to  be,  it  is  neither  money,  nor  debt,  nor  book 
account ;  and  hence  cannot  be  attached.  It  is  altogether 
of  too  uncertain  a  character.    But  in  the  consideration  of 
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the  validity  of  the  attachmedt  as  to  the  recovery  in  the 
United  States  court,  the  doctrine  applicable  to  both  cases 
will  be  more  fully  considered.    I  therefore  proceed  to  that 
branch  of  the  case.    The  Attachment  Act,  3  Stat.  617,  au« 
thorizes  the  attaching  of  the  monies,  goods,  chattels,  debta^ 
and  books  of  account,  of  an  absent  debtor,  in  the  hands, 
power,  or  possession  of  any  person.    Let  us  first  take  the 
statute,  and  ascertain  from  it  what  was  the  sense  in  which 
the  Legislature  used  the  words,  monies  and  debts  ;  for,  if 
we  can  ascertain  that,  then  we  shall  be  able  at  once  to  say 
whether  the  attachment  can  be  supported.    The  Attach- 
ment Act  was  no  doubt  founded  on  tne  custom  of  London, 
and  its  words  may,  when  there  is  doubt,  be  construed  by 
it   It  is  laid  down  as  settled  law  in  Com.  Dig.  Tit.  Attach- 
ment, D,  that  a  debt  due  upon  record  by  recovery,  or 
otherwise,  cannot  be  attached,  nor  money  levied  in  execu- 
tioa  by  the  sheriff,  upon  a^.yh.    So  it  is  said  there  cannot 
bean  attachment  foir a  debt  after  a  suit  commenced  for  it,  in 
B.  R.  or  C.  B.,  or  in  other  superior  courts.    Looking  to 
these  expositions  of  the  custom  of  London,  as  giving  the 
true  meaning  of  the  words  used  in  our  Act,  then  there 
would  be  no  difficulty  in  saying  that  there  is  nothing  on 
which  the  attachment  can  rest.    But  it.  is  said  that  the 
reason  of  this  was  because  the  attachment  proceeded  out 
of  an  inferior  court,  (the  mayor's  or  sheriff's;  and  that,  as 
in  this  State,  it  proceeds  from  the  superior  court,  the  Com- 
mon Pleas,  there  can  be  no  impropriety  in  attaching  a  debt, 
or  monies,  in  other  superior  courts,  and  especially  in  the 
same  court.    There  is  great  force  in  this  view,  but  we 
have  in  many  respects  already  conformed  to  the  custom  of 
London,  as  that  money  collected  on  a  Ji.  fa.  or  a  fund  in 
equity,  could  not  be  attached.    The  plaintiff's  view  has 
the  countenance  of  very  respectable  authority,  the  court  of 
Pennsylvania,  headed  by  G.  J.  McKean,  in  McCarty  vs. 
Emhn,  2  Dall.  277 ;  yet  their  previous  case  of  Rtm  vs. 
darkSj  1  Dall.  354,  in  which  the  same  reason  was  uiged 
to  the  court,  why  money  in  the  hands  of  the  Prothonotory 
should  be  held  liable  to  attachment,  decided  that  it  could 
not  be  attached.    The  two  cases  are  certainly  inconsistent, 
and  that  diminishes  much  the  force  of  the  authority  of  the 
case  o€  MoOarty  vs.  JBmkn.    The  case  of  McBride  vs. 
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Moyd^  2  Bail.  209,  is  supposed  to  furnish  an  instance  in 
this  State,  wher^  a  debt  in  suit  was  attached.  But  it  will 
be  remarked  that  in  that  case  the  attachment  was  served 
on  the  attorney  before  suit  brought,  and  that  no  objection 
was  made  to  the  validity  of  the  seizure  on  account  of  the 
debt  being  in  suit.  Still,  I  have  no  doubt,  as  I  have  al- 
ready intimated,  that  a  security  for  the  payment  of  money, 
a  bond,  or  note  in  suit,  may,  under  the  words  of  our 
Act,  be  attached. 

Having  looked  to  the  custom  of  London  for  the  meaning 
of  the  words  used,  monies  and  debts,  so  far  as  they  may  be 
qualified  by  a  recovery,  money  collected  under^.j^,  or  suit 
brought,  I  turn  to  our  Act,  and  have  no  hesitation  in  say- 
ing that  its  words  can  admit  of  no  doubt,  construed  by 
themselves,  and  that  it  requires  the  aid  of  the  custom  of 
London  to  extend  their  meaning. 

The  words,  monies,  debts,  or  books  of  account,  standing 
alone,  would  perhaps  cover  all  sorts  of  efe&to.  But  on  read- 
ing a  statute,  we  are  to  take  all  its  parts  together,  to  arrive 
at  the  meaning  of  the  words  used.  In  the  3d  section  it  is 
provided  that  ''the  monies,  goods,  chattels,  debts,  and  books 
of  account,  attached  as  aforesaid,  shall,  on  filing  the  declara- 
tion as  aforesaid,  be  immediately  paid  and  delivered  into 
the  hands  of  thie  plaintiff."  Now,  what  is  to  be  paid  % 
Clearly,  the  money  attached.  What  is  to  be  delivered  1 
The  goods,  chattels,  debts,  and  books  of  account,  is  the  an- 
swer. To  be  delivered,  the  debts  must  be  something  more 
than  a  mere  right  of  action.  That  would  be  incapable  of 
delivery.  This  construction  is  strengthened  by  the  4th 
section,  in  which  it  is  provided  that  '^  the  plaintiff  in  the 
attachment  into  whose  hands  any  bonds,  notes,  or  books 
of  account  shaU  he  delivered,  as  aforesaid,  shall  have  full 
power  and  authority  to  sue  for,  recover,  and  receive  the 
same,"  &c.  This  makes  plain  in  what  sense  the  term 
debts  was  used ;  it  clearly,  if  we  had  nothing  but  the  Act 
to  guide  us,  would  mean  debts  due  by  bonds,  notes,  and 
book  account :  and  to  make  them  liable,  it  is  plain  they 
must  themselves  be  attached,  so  that  they  can  be  delivered 
to  the  plaintiff.  The  mere  service  of  the  debtor  would  not 
be  an  attachment  of  the  security,  and  hence  not  of  the 
debt.    But  the  custom  of  London  does  authorize  the  sum- 
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moniog  of  any  debtor  of  the  absent  debtor,  ^^  and  if  he  does 
ruddeny  himself  to  be  indebtedj^'  the  debt  shall  be  attached 
in  his  hands..    And  in  this  State,  the  practice  of  attaching 
whenever  a  sum  certain  is  due  by  the  garnishee  to  the  ab- 
sent debtor,  not  evidenced  by  bond  or  note^  by  summoning 
the  debtor,  is  too  inveterate  to  be  now  shaken,  and  as  it 
has  the  sanction  of  the  custom  of  London,  it  ought  not  to 
be  interfered  with.     This,  however,  is  giving  a  very  en- 
lajged  sense  to  the  words  of  our  Act,  and  certainly  does 
not  authorize  us  by  construction  to  say  that  they  are  to 
raeao  more  than  the  custom  of  London.    In  any  view,  the 
recovery  in  the  United  States  court,  as  well  as  the  pend- 
ing suit  in  the  circuit  court  of  this  State,  are  not  the  sub- 
ject of  attachment.    The  former  would,  if  the  attachment 
were  sustained,  lead  to  a  conflict  of  jurisdiction,  which  is 
always  to  be  avoided.    But  the  rule  in  our  court,  as  stated 
in  l^ng  vs.  Youngs  2  Hill's  Rep.  426,  shews  that  when- 
ever the  fund  is  in  another  court,  an  attachment  will  not 
lie.    So  our  late  case,  decided  last  court,  in  Columbia, 
ruled  that  money  collected  by  the  sheriff  was  to  be  regard- 
ed as  in  custody  of  the  law,  and  not  the  subject  of  attach- 
ment   That  would  be  enough,  when  properly  followed 
out,  to  show  that  the  attachment  here  could  not  aflfect  the 
recovery  in  the  United  States  court,  nor  the  pending  suit 
in  our  own  court ;  for  a  recovery  ascertains  the  plaintiff's 
cause  of  action,  and  authorizes  him  to  collect  whatever 
sum  may  be  ascertained,  by  Fieii  Facias.    In  the  one  case 
that  is  to  have  effect  by  the  agency  of  the  marshal,  and  in 
the  other  by  the  sheriflf.    If,  when  the  money  be  collected 
under  j/!.  Ja.  it  is  not  the  subject  of  attachment,  it  would 
seem  to  be  tolerably  plain  that  the  reversal  of  that  princi- 
ple could  hardly  be  obtained  by  seizing  the  case,  (if  such  a 
thing  was  possible,)  before  or  after  judgment.    The  only 
case  where  an  attachment  might  have  effect  after  suit,  is 
that  to  which  I  have  alluded,  where  the  evidence  of  the 
debts  is  bonds,  notes,  or  books  of  account,  might  be  seized, 
and  their  seizure  would  operate  as  a  transfer  or  assignment 
to  the  plaintiff,  authorizing  him  to  collect  them  by  legal 
process  in  the  name  of  the  absent  debtor,  and  when  col- 
ieeted,  to  receive  the  procieeds. 
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But  it  was  aigued  on  the  part  of  the  plaintiflf,  that  the 
defeDdant  could  not  make  the  objection  which  I  have  been 
considering,  inasmuch  as  he  was  not  entitled  to  appearand 
plead  without  putting  in  special  bail.  To  dissolve  the  at- 
tachment, and  turn  the  proceeding  in  rem  into  a  personal 
action,  and  give  the  defendant  a  right  to  appear  and  plead, 
he  must  put  in  special  bail.  But  that  is  when  something 
is  attached,  and  by  his  money,  goods,  chattels,  debts, books 
of  account,  lands,  leasehold  estates,  and  chattels  real,  the 
owner  is  a  party.  But  when  nothing  is  legally  attached, 
it  is  as  if  no  service  binding  the  party  was  made.  It  is 
like  serving  defendant  by  copy  left  at  a  place  not  his  resi- 
dence, or  out  of  the  sheriffs  district,  or  serving  a  militia 
man  on  parade  or  attending  muster,  with  a  copy  writ  In 
all  these  cases  the  service  is  void,  and  will  be  set  aside  on 
motion.  So  here  the  service  is  void ;  it  supposed  that  the 
defendant's  claims  against  the  Rail  Road  Company  were 
properly  seized,  when  in  law  neither  the  one  nor  the  other 
were  liable  to  levy.  The  motion  on  the  part  of  the  de- 
fendant to  reverse  the  judgment  below,  is  granted,  and  the 
attachments  are  discharged.  The  plaintiflPs  motion  is 
dismissed. 

Evans,  Butler,  Warplaw  and  Frost,  JJ.  concurred. 
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jRoss  <&  Bellinger  vs.  James  English. 

1.  In  an  action  against  the  owner  of  a  sloop,  to  recover  from  him  as  a  com* 
moQ  carrier,  for  goods  shipped  and  lost,  the  charge  of  the  presiding  judge 
was  that,  from  the  contract  with  a  common  carrier,  where  loss  is  shewn, 
the  burden  is  upon  the  defendant  to  shew  such  act  of  God,  or  public  ene- 
mies, as  will  excuse  him ;  that  it  is  not  a  question  of  fault,  as  the  liability  of  a 
carrier  may  attach  when  he  is  wholly  faultless;  b.  fortiori,  if  he  were  in  fault 
by  mismanagement  or  imprudence  of  himself  or  agents-^hat  it  was  for  the 
jury  to  decide  from  the  testimony  whether  the  loss  was  from  a  natural 
cause  which  no  human  prudence  could  avert ;  and  in  illustrating  these 
principles,  said  to  the  jury,  that  if  a  waggoner  should  fall  by  a  stroke  of 
apoplexy,  loss  thus  ensuing,  which  the  presence  of  a  companion  could  have 
prevented,  the  waggoner  in  neglect  of  common  prudence  being  alone,  when 
the  load  was  such  as  ordinarily  required  two  persons,  the  liability  of  a  carrier 
would  attach. 

2.  The  court  were  of  opinion,  that  the  illustration  used,  qualified  as  it  was, 
was  correct  And  that  in  connexion  with  the  matter  to  which  it  referred, 
and  instructions  to  the  jury,  it  could  not  be  properly  understood  as  laying 
down  that  two  experienced  navigators  were  necessary  on  a  vessel  of  the 
kind  in  question. 

Before  Wardlaw,  J.  Cliarlestorij  May  Term^  1842. 

This  was  aa  actioD  against  the  owner  of  a  sloop,  trad« 
ing  between  Ashepoo  and  Charleston,  to  recover  from 
him,  as  a  common  Wrrier,  the  value  of  goods  shipped  and 
lost. 

The  plaintiffs  proved  the  bills  of  lading,  signed  by 
Samuel  Hough,  master  of  the  sloop  Hope,  bound  for  Ashe- 
poo, of  which  defendant,  was  owner  ;  that  the  sloop  sailed 
from  Charleston ;  that  she  and  the  cargo  were  libelled  for 
salvage,  and  the  goods  shipped  sold  under  a  decree  of  the 
Court  of  Admiralty,  in  whose  proceedings  no  master  of  the 
sloop  is  mentioned ;  and  that  after  satisfaction  of  the  sal- 
vors, the  plaintiflfs  have  received  of  the  proceeds  of  sale  a 
certain  sum,  which  being  deducted  from  the  value  of  the 
goods,  they  claimed  the  balance. 

The  defence,  as  stated,  was,  that  the  sloop  was  staunch 
and  well  found,  and  that  in  attempting  to  make  Edisto 
Inlet,  as  was  proper,  the  master,  in  heaving  the  lead,  acci- 
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dentally  fell  overboard  and  was  drowned;  the  seamen 
were  unable  to  navigate  the  vessel,  and  so,  by  the  act  of 
God,  she  got  upon  the  breakers,  was  deserted  by  the  sea- 
men, and  seized  by  the  salvors.  It  appeared,  however^  that 
besides  the  master,  the  crew  consisted  of  three  white  seamen, 
not  one  of  whom  was  at  the  trial ;  Culclayre  being  dead, 
Laurens  out  of  the  State,  and  Thomson  not  to  be  found ; 
and  the  defendant's  testinvony  gave  no  explanation  of  the 
loss.  Only  one  of  his  witnesses  (Capt.  Bee,)  saw  the  ves- 
sel after  she  left  Charleston  harbor,  and  he  merely  passed 
in  signal  of  her  next  day,  when  she  was  at  anchor  in  the 
inlet,  with  her  mainsail  set.  Besides  this,  five  witnesses 
for  the  defendant  testified,  that  by  rumor  the  master  is 
dead,  and  was  lost  on  that  voyage ;  that  he  was  steady  and 
skilful;  never  known  to  be  drunk,  although  he  would  oc- 
casionally drink  a  little ;  that  the  sloop  was  in  all  respects 
seaworthy  and  the  crew  sufficient;  that  it  is  not  usual,  in 
such  small  coasters,  to  have  any  skilful  navigator  besides 
the  master,  and  not  at  all  requisite  to  have  any  one  besides 
him,  acquainted  with  the  coast;  that  the  draft  of  the  sloop 
was  four  to  five  feet,  according  to  her  load;  that  according 
to  wind  and  weather,  the  voyage  from  Charleston  to  Ashe- 
poo  usually  occupies  a  time  varying  from  five  hours  to 
two  days ;  that  with  coasters  in  this  trade,  it  is  usual,  when 
the  run  cannot  be  made  in  one  day,  to  find  snug  harbor  in 
North  Edisto ;  that  the  bar  there  is  the  best  on  the  coast, 
and  it  is  common,  and  sometimes  necessary,  to  cross  the 
breakers  in  flood  tide,  if  the  wind  is  adverse  to  keeping 
the  channel,  and  that  a  vessel  drawing  four  feet  could 
safely  go  over  the  breakers  at  half  tide.  There  was  con- 
siderable diversity  of  opinion  as  to  the  depth  of  water  on 
the  breakers,  which,  perhaps,  is  explained  by  the  fact,  that 
the  breakers  are  several  miles  long,  of  various  depth,  in 
general  shallow,  as  you  approach  the  shore,  and  that  the 
witnesses  spoke  of  different  places.  One  of  these  witnes- 
ses saw  Hough,  the  master,  in  the  morning,  on  board  his 
sloop,  about  to  sail,  and  thought  him  sober. 

The  plaintiffs  in  reply,  produced  the  testimony  of  Prince, 
the  master,  and  Campbell,  the  mate  of  a  fishitig  smack, 
who  saw  the  sloop. 

Prince,  to  whose  depositions  reference  majr  be  had  for 
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greater  particularity,  said  in  effect,  that  he  was  in  sight  of 
the  sloop  several  hours,  and  from  her  management,  thought 
the  people  on  board  drunk,  or  fools;  there  was  no  difficul- 
ty in  wind  or  weather;  the  smack  came  to  anchor,  and  the 
sloop  crossed  the  north  breaker,  crossed  the  channel,  and 
ran  upon  the  south  breaker;  with  ordinary  management 
she  could  been  got  in  without  difficulty ;  the  smack  reached 
her  after  dark ;  she  had  been  abandoned  by  her  crew,  and 
was  brought  in  as  a  wreck ;  i»he  went  ashore  next  day, 
whilst  in  this  witness's  charge,  on  account  of  wind  and 
tide;  her  crew  was  sufficient. 

Campbell — Saw  Hough  about  day-light  the  morning 
the  sloop  sailed,  he  had  just  shipped  Thompson,  and  seem- 
ed intoxicated,  saw  him  make  sail,  wind  fair  and  fresh,  his 
boat  was  not  hooked,  and  he  backed  about  the  harbor  an 
hour  or  two  ;  the  smack  started  about  an  hour  and  a  half 
after  the  sloop,  and  passed  her  at  Fort  Sumter,  smack 
through  North  channel,  sloop  through  Lamford's  channel ; 
smack  passed  her  again  between  bar  and  Stono ;  we  ob- 
served tier,  and  thought  and  said  her  captain  must  be 
drunk  or  crazy,  he  had  so  many  courses,  and  ran  so  far 
from  the  buoy  and  marks ;  we  went  on,  fair  wind,  to  Edisto, 
and  reached  there  a  little  after  three,  P.  M.,  saw  her  in 
inlet  between  three  and  four ;  for  some  time  we  kept  back- 
ing and  filling,  expecting  that  something  would  happen  to 
her;  there  was  no  difficulty  in  our  getting  into  the  channel, 
but  she  ran  across  north  breaker,  across  channel,  and  upon 
the  south  breaker ;  her  crew  came  to  the  smack,  having 
left  the  sloop,  in  a  boat,  with  provisions  ;  after  lowering 
mainsail  and  leaving  topsail,  we  went  near  to  her  and 
with  boats  saved  the  cargo,  with  the  assistance  of  her 
crew,  whom  we  hired,  who  were  of  sufficient  force,  but 
did  not  know  how  to  help  themselves  ;  I  went  on  board, 
never  saw  master,  ibund  a  jug  with  some  spirits  in  it,  no 
papers ;  sloop  went  ashore  at  what  is  called  the  dry  breaker, 
south  breaker  of  north  Edisto,  where  at  three  quarters 
ebb,  it  is  dry  all  round,  four  miles  from  where  vessels 
cross  the  breakers  ;  we  hove  her  off  next  morning  at  high 
tide,  and  there  was  then  scarce  water  to  float  her ;  she 
would  have  been  a  total  wreck,  if  not  saved ;  her  crew  were 
sober;  Tbomson  le{i  here  for  New  York,  a  fortnight  ago; 
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the  sloop  went  ashore  after  we  took  her,  Prince  in  her ;  I 
have  several  times  seen  Hough  so  drunk  he  could  not 
walk  straight ;  he  was  not  so  bad  that  morning ;  when  I 
went  to  see  the  defendant  about  the  sloop,  he  said  he 
thought  Hough  had  been  a  reformed  man. 

The  presiding  Judge  instructed  the  jury,  that  the  con^ 
tract  with  a  common  carrier  and  loss  having  been  shewn, 
the  burden  was  upon  the  defendant,  to  shew  such  act  of 
God,  or  public  enemies,  as  would  excuse  him  ;  that  by  the 
act  of  God  was  meant  a  natural  and  necessary  cause, — a 
cause  operating  by  inevitable  necessity,  without  the  inter- 
vention of  human  agency ;  that  it  was  not  a  question  of 
fault,  for  often  the  liability  of  a  carrier  attached  where  he 
was  wholly  faultless ;  but  a  fortiori,  if  he  were  in  fault  by 
mismanagement,  or  imprudence,  of  himself  or  agents,  and 
thence  the  loss,  he  would  not  be  excused ;  and  that  it  was 
for  the  jury  to  decide  whether  the  testimony  here  shewed 
a  loss  from  a  natural  cause,  which  no  human  prudence 
could  have  averted. 

In  reference  to  the  third  ground  of  appeal,  in  illustrat- 
ing the  general  principles  above  laid  down,  by  instances 
of  wagoners,  ferrymen,  and  others,  the  court  observed  that 
a  wagoner  would  not  be  excused  from  his  liability  as  a 
common  carrier,  if  he  should  inadvertently  drop  his  reins, 
and  his  team  should  run  off  and  destroy  the  goods  he  was 
carrying ;  and  that  even  if  a  wagoner  should  fall  by  a  stroke 
of  apoplexy,  the  liability  of  a  carrier  would  attach  to  any 
loss  occasioned  thereby,  if  such  loss  could  have  been  pre^ 
vented  by  the  presence  of  a  companion,  and  the  team  and 
load  were  such  as  ordinarily  required  two  persons,  and 
the  wagoner,  in  neglect  of  common  prudence,  had  been 
alone. 

The  verdict  was  for  the  plaintiflfs. 

Defendant  appealed,  and  moved  for  a  new  trial,  bn  the 
following  grounds. 

1.  Because  the  loss  was  proved  to  have  been  occasioned 
by  one  of  those  inevitable  accidents  which  could  not  have 
been  guarded  against,  and  for  which  the  carrier  was  not 
answerable. 

2.  Because  the  vessel  was  proved  to  be  seaworthy,  and 
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that  sbe*had  a  sufficient  number  of  hands  on  board   to 
manage  a  vessel  of  her  tonage. 

3.  Because,  it  most  respectfully  submitted,  his  Honor 
charging  the  jury,  if  a  common  carrier  on  land  should  be 
struck  down  by  apoplexy,  and  a  loss  should  thereby  oc- 
cur, it  would  not  be  such  an  act  of  God  as  would  excuse 
the  carrier,  was  calculated  to  mislead  the  jury,  and  induce 
them  to  find  against  the  defendant. 

4.  Because,  from  the  case  made  by  the  plaintiffs,  they 
were  not  entitled  to  recover,  and  the  verdict  was  against 
law  and  evidence. 

R.  W.  Seymour^  for  the  motion. 

Bailey,  contra.     Cited  Storey  on  Bailment,  612 ;  620—4. 

Curia,  per  Wardlaw,  J.  This  court  understands  that 
of  course  only  so  much  of  the  charge  of  the  presiding  Judge 
has  been  reported,  as  meets  the  grounds  of  appeal.  The 
only  complaint  made  of  the  charge  is  that  made  in  the 
third  ground,  which  supposes  that  an  illustration  used 
was  erroneous ;  but  qualified  as  it  was,  the  illustration  was 
correct,  and  taken  in  connection  with  the  matter  to  which  it 
referred,  and  other  instructions  given  to  the  jury,  could  not 
properly  have  been  understood  as  laying  down,  that  two 
experienced  navigators  were  necessary  on  board  of  a 
schooner  such  as  that  in  question,  which  is  the  inference 
that  it  has  been  supposed  the  jury  drew.  The  case  was 
one  of  fact,  and  manifestly  was  so  understood  by  the  de- 
fendant's attorney ;  the  jury  have  decided  that  the  testimony 
did  not  shew  a  loss  by  the  act  of  God,  and  this  court  is  satis- 
fied with  the  verdict. 

Richardson,  O'Neall,  Evans,  Butler,  and  Frost,  JJ. 
concurred. 
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ffeckscher  vs.  Robertson. 

1.  Assumpsit  on  bills  of  exchange  drawn  by  defendants,  pa3rable  to  their 
order  and  endorsed  to  plaintiffi.  The  bills  were  protested  for  non-accept- 
ance and  non-payment  In  an  action  against  the  drawers,  the  plea  was  that 
they  had  authority  to  draw,  and  that  the  drawee  was  bound  in  law  to  ac- 
cept the  bills,  of  which  the  plaintifis  afterwards  had  notice ;  and  that  plain- 
tifls,  by  a  written  release  under  seal,  had  released  the  drawee  from  all  liabili- 
ty ;  but  it  was  not  alledged  that  they  had  been  accepted.  Demurrer  to  the 
plea,  which  was  overruled.  Held  that  the  plea  was  no  bar  to  plaintifiys 
action,  and  judgment  should  have  been  for  the  demurrer. 

Before  Richardson,  J.  at  Oiarkshm^  October  Teim^  1843. 

Assumpsit  on  three  bills  of  exchange,  drawn  bjf  James 
Robertson  <&  Co.  on  Andrew  Taylor  of  Liverpool,  at  sixty 
days  sight,  payable  to  the  order  of  drawers,  and  by  them 
endorsed  to  the  plaintiffs,  Heckscher,  Coster  and  Matfield. 
The  bills  were  protested  for  non-acceptance,  on  6th  April 
1840,  and  for  non-payment  on  8th  June,  1840. 

Defendant  pleaded,  1st.  non-assumpsit. 

2.  that  James  Robertson  &  Co.  had  authority  from  the 
said  Andew  Taylor,  to  draw  said  bills  on  him ;  and  the 
said  Andrew  Taylor  was  bound  in  law,  to  accept  and  par 
the  said  bills  of  exchange,  of  which  they  the  said  plaintiffs 
afterwards  had  notice ;  and  that  the  piaintiffb  afterwards 
by  a  certain  writing  of  release,  sealed  with  their  seals,  and 
now  shewn  to  the  Court  here,  did  release  and  discharge 
the  said  Andrew  Taylor  of  and  from  all  claim  and  de- 
mand which  they  then  had  or  hereafter  might  have  against 
him,  by  reason  of  the  said  bills  of  exchange  in  the  said  de- 
claration mentioned ;  and  this  he  is  ready  to  verify.  Where- 
fore, <fec. 

To  this  plea  the  plaintiffs  demurred,  and  the  defendants 
joined  in  demurrer. 

On  the  hearing  of  the  demurrer,  his  Honor  Judge  Rich- 
ardson overruled  the  same,  and  gave  judgment  for  defend- 
ant on  his  plea.  From  this  judgment  plaintiffs  appealed, 
and  insisted  that  the  same  should  be  reversed,  because  the 
release  of  Andrew  Taylor  was  no  discharge  of  the  defend- 
ants's  liability. 
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Mr.  PetigTu  for  the  motion. 
I  Yeadouy  contra.     Cited  Chitty  on  bills,  216,  220. 

CuriOy  per  Frost,  J.     A  release  to  a  drawee  who  has 
not  accepted  a  bill,  is  inoperative,  for  there  is  no  liability 
or  cause  of  action,  to  be  discharged.    It  is  conceded  that 
a  release  to  a  drawee,  who  has  accepted,  discharges  the 
drawer.     An  acceptance  may  be  verbal,  or  in  writing  on 
the  bill  itself,  or  on  another  paper,  as  by  a  letter  undertak- 
ing to  accept  a  bill  already  drawn,  or  by  a  like  verbal  en- 
gagement, communicated  to  third  persons,  who,  on  the 
credit  of  it,  advance  money  on  the  bill.    The  drawee  can 
become  a  party  to  a  bill   only  by  accepting  it  in  one  of 
these  modes.     An  undertaking  to  pay  a  bill  by  either,  is 
an  acceptance,  and  should  be  declared  on,  generally,   as 
such ;  Clark  vs.  Cock^  4  East.  67.    If  the  defendants  meant 
to  rely  on  such  an  engagement  by  Taylor  to  pay  the  bills, 
it  should  have  been  alleged  that  he  had  accepted  them. 
The  plea  would  then  have  been  good.     If  the  plaintiffs, 
intending  to  sue  Taylor,  as  acceptor  of  the  bills,  snould  al- 
1^  that  Robertson  &  Company  bad  authority  from  the  said 
Taylor  to  draw  the  said  bills  on  him,  and  that  said  '^Taylor 
was  bound  in  law,  to  accept  and  pay  the  said  bills,"  it  would 
be  clearly  demurrable,  for  not  settmg  out  a  sufficient  cause 
of  action.     Chitty  on  bills,  10  Am.  Ed.  569.     This  is  the 
cause  of  action  which  the  plea  alleges  the  plaintiffs  had 
against  Taylor  "by  reason  of  these  bills."     The  release  of 
it  is  relied  on  to  discharge  the  drawee.    The  plea  then 
amounts  only  to  this,  that  the  plaintiffs  released  all  claim 
agaiost  the  drawee,  who,  it  is  not  alleged  had  accepted. 
The  allegation  that  Taylor  was  bound  in  law  to  accept 
(he   bills,  implies,  necessarily,  that  he  had  not,  in  fact  ac- 
cepted them.  The  plaintiffs  had  no  cause  of  action  against 
Taylor,  and  the  release  remitted  nothing.    The  plea  is 
therefore  insufficient  to  bar  the  plaintiffs's  action,  and  judg- 
ment should  have  been  for  the  demurrer.    The  motion  is 
granted. 

O'Neall,  Evans,  Butler,  and  Wardlaw,  JJ.  concur* 
red. 
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Jf.  Furth  vs.  David  Deloach. 

1.  Where,  in  an  action  for  gaol  fees,  the  insolvency  of  the  prisoner  was 
fully  proved,  and  there  was  further  proof  that  he  (the  prisoner)  was  dis- 
charged with  his  own  consent,  on  certain  terms  agreed  on  by  him  and  the 
attorney  of  the  plaintifi^  who  was  present,  and  assented  to  the  discharge, 
the  gaolor  creating  no  obstacle,  nor  giving  notice  at  the  time  that  he  look- 
ed to  the  defendant  for  the  gaol  fees,  it  was  held,  that  as  the  prisoner  was 
discharged  by  an  arrangement  to  which  the  defendant  was  a  party,  the  lat« 
ter  clause  of  the  Act  of  1839  did  not  apply,  (p.  48,  sec.  30.) 

Before  Evans,  J.  Beaufort,  Fall  Term,  1843. 

This  was  an  action  by  the  plaintiff,  against  the  defendant, 
to  recover  the  plaintiff's  fees,  as  gaoler,  for  maintaining  in 
gaol  one  Redden  C.  Deloach.  It  appeared  from  the  evi- 
dence, that  the  defendant  sued  out  a  bail  wri(  against  R. 
G.  Deloach.  After  judgment,  a  ca,  sa.  was  issued  and  re- 
turned rum  est  invmtus.  He  was  afterwards  surrendered 
by  his  bail,  and  remained  in  gaol  some  time,  when  he  was 
discharged,  with  his  own  consent,  on  certain  terms  agreed 
on  by  him  and  the  attorney  of  the  plaintiff  in  that  case, 
who  was  present  and  assenting  to  the  discharge.  Redden 
C.  Deloach,  before  his  discharge,  had  applied  for  the  bene- 
fit of  the  bankrupt  Act.  His  application  was  still  under 
consideration  in  the  federal  court.  It  was  proved  that  R. 
G.  Deloach  was  greatly  indebted.  There  was  a  list  of  un- 
satisfied judgments  against  him,  amounting  to  eight  or  ten 
thousand  dollars.  The  sheriff  said  ''  he  had  sold  bim  out 
He  had  no  property  that  he  could  find,  except  what  was 
claimed  as  included  in  his  wife's  marriage  settlement,  which 
he  had  declined  to  sell,  without  indemnity."  R.  C.  De- 
loach moved  to  Barnwell,  where  he  was  living  on  a  tract 
of  land  purchased  by  and  owned  by  his  mother-in-law, 
Mrs.  Patterson.  There  was  no  doubt  he  was  utterly  in- 
solvent, although  it  was  proved  he  had  in  his  possession  a 
mule  and  two  or  three  horses,  which,  so  far  as  appeared, 
was  his  own  property.  At  the  time  of  his  discharge,  the 
plaintiff,  Furth,  did  not  create  any  obstacle,  nor  did  he  give 
notice  to  the  defendant,  D.  Deloach,  that  he  looked  to  him 
for  the  gaol  fees. 
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When  Redden  C.  Deloach  was  surrendered  by  his  bail, 
he  was  then  in  gaol,  by  virtue  of  the  original  arrest,  at  the 
suit  of  the  plaintiff,  1).  Deloach.  By  the  Act  of  1839,  if 
the  defendant  has  no  goods  or  chattels,  lands  or  tenements, 
to  pay  his  gaol  fees,  the  person  who  imprisons  him  shall 
be  liable.  In  this  case,  the  court  thought  the  insolvency 
fully  made  out.  The  mule  and  horses  in  his  possession, 
even  if  they  belonged  to  him,  would  not  pay  a  tenth  part 
of  the  executions  against  him ;  and  as  tne  imprisonment 
was  clearly  the  act  of  the  defendant,  the  case  came  within 
the  provisions  of  the  Act  of  1839.  The  decree  was  for 
the  plaintiff. 

Defendant  moved  for  a  non-suit,  or  a  new  trial,  on  the 
following  grounds : 

1.  Because,  under  the  circumstances  of  the  case,  the  de- 
fendant was  in  no  wise  liable  to  pay  for  the  maintenance  of 
the  prisoner,  Redden  C.  Deloach. 

2.  Because,  under  the  Act  of  Assembly,  he  was  not  lia- 
ble for  such  maintenance,  without  notice. 

3.  Because  the  decree  is  contrary  to  law  and  evidence. 

McCarthy^  (for  Davani,^  for  the  motion.     ,  contra. 

Curia^  per  Evans,  J.  By  the  Act  of  1839,  page  48, 
sec.  30,  *'when  any  person  shall  be  taken  on  mesne 
or  final  process,  in  any  civil  suit,  and  from  inability  to  pay 
the  demand,  debt  or  damages,  or  find  bail  if  committed  to 
gaol,  and  such  person  has  no  lands,  tenements,  goods,  chat- 
tels, or  choses  in  action,  whereby  his  maintenance  in  gaol  can 
be  defrayed,  the  plaintiff  or  person  at  whose  instance  such 
party  shall  be  imprisoned,  shall  pay  and  satisfy  the  same  ; 
and  if  such  person,  or  his  attorney,  shall  refuse  or  neglect, 
after  ten  days  previous  notice,  to  pay,  or  give  security  to 
pay  the  same,  when  demanded,  the  sheriflf  or  gaolor  in 
whose  custody  such  person  is,  may  discharge  him  from 
such  confinement ;  provided,  however,  such  prisoner  shall, 
before  he  is  discharged,  render,  on  oath,  a  schedule  of  all 
his  estate,  and  assign  the  same."  The  evidence  in  the 
case  was  clear,  that  R.  C.  Deloach  was  an  insolvent  man, 
and  had  nothing  whereby  his  maintenance  in  gaol  could  be 
51 
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defrayed.  Uader  these  circumstances  the  defendant,  at 
whose  suit  he  was  in  gaol,  was  liable  "to  pay  and  satisfy 
the  same."  And  as  he  was  discharged  from  gaol  by  an  ar- 
rangement to  which  the  defendant  was  a  party,  the  latter 
part  of  the  above  recited  clause  has  no  application  to  the 
case. 

The  motion  is  dismissed. 

Richardson,  O'Neall,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


Ihe  State  ex  rel.  John  L.  Jervais  vs.  The  Cbmmissioneri  of 
New  Town  Oat^  and  the  Sheriff  of  Charleston  District. 

1.  Under  the  construction  of  the  Act  of  1721,  (9  Stat.  63,)  and  Acts  sub- 
sequent thereto,  the  commissioners  of  what  is  called  New  Town  Gut,  con- 
stitute a  separate  and  independent  hody,  having  the  power  to  impose  fines 
and  issue  process  to  collect  the  same. 

2.  From  the  legislation  in  reference  to  those  waters  passages  commonly 
called  cuts,  forming  a  part  of  the  inland  navigation  of  the  maratime  dis- 
tricts of  the  State,  it  is  to  be  inferred  that  they  were  intended  to  be  placed 
imder  the  jurisdiction  of  special  commissioners,  unconnected  with  the  gene- 
ral board  of  commissioners  of  roads  for  the  parish  within  which  they  lie. 

3.  Where  the  Commissioners  of  New  Town  Cut  had  imposed  a  fine  for 
a  de&ult  in  not  working  on  said  cut,  and  issued  a  warrant  for  its  collection, 
under  the  hands^  but  not  the  seals,  of  a  legal  number  of  the  said  commis- 
sioners, it  was  held  regular,  under  the  Act  of  1788,  (9  Stat.  309.) 

4.  A  seal  is  not  necessary  where  the  law  dispenses  with  it,  or,  what  is 
the  same  thing,  directs  the  warrant  to  be  under  the  hands  of  the  commission- 
ers, without  requiring  a  seal.    Vide  State  vs.  Vaughan,  Harper  Rep.  313. 

5.  The  Act  of  1825,  (9  Stat  556,)  in  all  its  provisions,  applies  exclusive- 
ly to  those  bodies  which,  in  the  old  Acts,  are  called  commissioners  of  roads, 
private  paths,  bridges,  creeks,  d&c,  and  in  the  later  Acts  simply  commis- 
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Bioners  of  roads,  and  has  no  application  to  those  special  boards  to  whom  is 
committed  some  special  charge  within  the  territorial  limits  of  the  general 
board 

6.  The  relator  having  had  notice  to  appear  before  the  board  of  commis- 
sioDers  within  six  months  from  the  default,  it  was  not  material  whether  the 
fioe  was  imposed,  or  the  execution  issued,  within  that  time.  The  notice 
suspended  the  statute.     Vide  State  vs,  May^  1  Brev.  Rep.  160. 

Brfore  Evans,  J.  Charleston,  March  Term,  1843. 

Suggestion  in  Prohibition, 
"Be  it  reofiembered,  thai  on  this  twenty-third  day  of  March,  An- 
no Domini,  1843,  comes  here  into  the  said  court  at  Charleston,  for 
the  district  of  Charleston,  and  State  aforesaid,  John  L.  Gervais, 
by  James  Simons,  his  attorney,  and  gives  the  said  court  here  to 
understand  and  be  informed,  that  whereas,  heretofore,  to  wit,  on 
the  first  day  of  June^  A.  D.  1841,  Solomon  Legare,  Kinsey  Bur- 
den, jr.,  and  William  Horace  Rivers,  then  being  Commissioners 
of  the  New  Town  Cut,  did  issue  to  the  sheriff  of  the  said  dis- 
trict, their  warrant  or  order,  reciting  that  whereas  the  able-bodied 
male  slaves  belonging  to  the  relator,  were  liable  to  work  on  the 
said  Cut,  and  the  said  slaves   having  been  duly  summoned  to 
work  thereon,  on  the  10th  and  11th  days  of  August,  1840,  and 
that  the  said  relator  had  been  duly  summoned  to  shew  cause  why 
he  should  not  be  fined,  and  had  failed  so  to  do,  and  that  he  had 
thereby  become  liable  to  pay  a  fine  of  twelve  dollars,  to  be  reco- 
vered by  warrant  of  distress,  and  requiring  all  and  singular  the 
sheriffs  of  the  said  State  to  levy  the  said  fine,  together  with  the 
costs,  of  the  goods  and  chattels  of  the  relator ;  the  said  relator  de- 
clares that  the  said  execution  or  warrant  of  distress  is  unlawful 
and  void,  for  the  causes  and   reasons  following,  that  is  to  say : 
because  the  said  Board  of  Commissioners  of  New  Town  Cut  have 
no  legal  right  to  issue  an  execution  or  warrant  of  distress,   for 
fioes  imposed  by  them  ;  that  the  said  Board  is  subordinate  to  the 
general  Board  of  Commissioners,  composed  of  the  Commissioners 
of  Roads  of  Edisto,  of  Haulover  Cut,  on  John's  Island,  of  the 
Roads  on  John's  Island,  and  Wadmalaw,  and  of  the  said  New 
Town  Cut ;  and  that  all  such  powers  are  vested  by  law  in  the 
said  general  Board.  That  even  if  the  said  Commissioners  of  New 
Town  Cut  have  authority  to  issue  an  execution  or  warrant  of 
distress,  the  same  is  void,  being  under  the  hands,  but  not  the 
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seals,  of  the  said  Commissioners.  And  furthermore,  because  the 
same  was  not  issued  until  after  the  expiration  of  six  months  from 
the  time  of  the  alleged  default  and  fine,  nor  was  the  same  deli- 
vered to  the  sheriff  of  Charleston  district  aforesaid,  until  the  11th 

April,  1842;  that  on  the day  of ,  1840,  at  which  time 

the  relator  was  summoned  to  shew  cause  why  he  should  not  be 
fined  for  his  default,  the   said  relator  alleges  that  there  was  no 
meeting  of  the  Board  of  Commissioners  of  said  New  Town  Cut, 
so  that,  if  the  relator  had  attended  at  the   time  and  place  speci- 
fied in  the  said  summons,  there  would  then  and  there  have  been 
no  person  or  persons  present,  lawfully  authorized  to  receive  his 
excuse,  if  he  had  had  one  to  offer.     That  the  said  relator  admits, 
that  although  he  was  summoned,  he  did  not  send  his  slaves,  and 
committed  default,  but  that  he  was  then,  and  has  always  been,  and 
still  is,  ready  and  willing  to  pay  the  fine  to  any  person  or  persons 
authorized  to  receive  the  same.    That  with  this  view  he  actually 
tendered  the  amount  of  his  fine,  not  long  after  the  same  was  in- 
curred, to  the   said  Solomon  Legare,  one  of  the  Commissioners 
aforesaid,   but  that  the  said  Solomon  Legare  refused  to  receive 
the  same,   stating  that  it  must  be  paid   to  the   treasurer  of  the 
board.     That  this  relator  refused  to  pay  his  fine  to  the  treasurer 
of  the  board,  because   the  Board  was  not  authorized  by  law  to 
have  a  treasurer ;  and  ieven  if  the  said  board  was  authorized  by 
law  to   have  a  treasurer,  their  treasurer  whom  they  claimed  to 
have  at  that  time,  had  not  given  bond  and  security  for  the  faithful 
discharge  of  the  duties  of  his  office,  and  a  faithful  account  of  the 
public  monies,  and  therefore  was  no  treasurer  at  all.  That  further- 
more, at  the  time  when  the  relator  was  a  defaulter,  Paul  T.  Ger- 
vais,  relator's  father,  committed  the  same  default ;  that  the  said 
Paul  T.  Gervais  tendered   his  fine  to  the  said   Solomon  Legare, 
who  received  the  same.     That  the  relator,  in  the  year  1840,  ad- 
dressed each  member  of  the  said  Board,  by  letter,  enquiring  whe- 
ther any  individual  of  their  Board  was  authorized  to  act  as  trea- 
surer, but  he  received  no  reply  ;  and  the  relator  contends,  for  the 
reasons  above  set  forth,  that  the  said  execution  or  warrant  of  dis- 
tress is  void  and  of  no  effect ;  wherefore  the  relator,   imploring- 
the  aid  of  this  court,  prays  that  a  writ  of  prohibition  may  be  is- 
sued to  the  said   Solomon  Legare,  Kinsey  Burden,  jr.,  and  Wil- 
liam H.  Rivers,  or  their  successors,  who  compose  the  said  Board 
of  Commissioners  of  New  Town  Cut,  and  to  the  sheriff  of  Charles- 
ton District,  restraining  them  from  any  further  action  touching^ 
or  concerning  the  premises." 
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The  grounds  on  which  the  relator  applied  for  a  prohibi- 
tion, and  all  the  facts,  appear  by  the  annexed  copy  of  the 
suggestion.  The  court  refused  the  motion,  because  it  was 
not  considered  that  any  of  the  grounds  entitled  the  relator 
to  the  prohibition  prayed  for. 

The  relator  appealed,  on  the  following  ground  \ 
That  the  grounds  stated  in  the  foregoing  suggestion  are 
sufficient  to  warrant  the  ordering  of  the  said  writ. 

James  Simons,  for  appellant.  H.  Bailey,  Attorney  General, 
contra. 

Curia,  per  Evans,  J.     The  firist  question  made  in  this 
case  is,   whether  the  Commissioners  of  New  Town  Cut        ^ 
are  a  separate  and  independent  body,  having  the  power  to 
impose  tines,  and  issue  process  to  collect  them.     By  the 
Act  of  1721,  sec.  ll,  (9  Stat.  53,)  certain  persons  are  ap- 
pointed Commissioners  for  that  part  of  what  was  then  St. 
Paul's  parish  which  lies  on  John's  Island ;  another  set  of 
Commissioners  was  appointed  for  Wadmalaw,  a  third  for 
Edisto,  and  a  fourth  for  that  part  of  the  parish  extending 
from  Wilton  to  the  north  branch  of  Stono.     By  the  same 
Act,  certain  other  persons  are  appointed  for  cleansing  and 
enlarging  the  passage  commonly  called  New  Town  Cut. 
By  another  clause  of  the  Act,  commissioners  are  appointed 
for  James  Island.  Subsequently  to  the  Act  of  1721,  the  pa- 
rish of  St.  Johns  Colleton  was  taken  off  from  St.  Paul's, 
and  by  an   Act  passed  in  1741,  (9  Stat.  126,)  the  commis- 
sioners of  high  roads,  private  paths,  bridges,  causeways,  • 
creeks,  pas.sages  and  water-courses,  for  the  parish  of  St. 
John,  in  the  county  of  Colleton,  are  declared  to  be  one 
board.     By  the  Act  of  1721,  and  the  subsequent  Acts  in 
relation  to  New  Town  Cut,  a  portion  of  the  inhabitants 
residing  without  what  is  now  St.  John's  parish,  are  required 
to  work  on  the  New  Town  Cut,  and  from  hence  it  is  argued 
that  the  board  of  commissioners  for  this  Cut  is  merged  in 
the  general  board  of  the  parish  of  St.  John's,  by  whom  the 
default  of  the  relator  should  have  been  tried,  and  process 
issued  for  the  collection  of  the  fine.     I  do  not  perceive  in 
the  Acts  referred  to,  any  foundation  for  such  an  inference. 
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The  commissioners  referred  to  in  the  Act  of  1741,  are 
those  whose  territorial  jurisdiction  lies  within  the  parish  of 
St.  John's,  and  cannot  include  New  Town  Cut,  which  is  on 
James'  Island,  and  within  the  parish  of  St.  Andrews.  On 
looking  through  all  the  legislation  on  the  subject  of  these 
water-passages,  commonly  called  cuts,  it  is  very  obvious 
they  are  intended  to  be  placed  under  the  jurisdiction  of  the 
special  commissioners,  unconnected  with  the  general  board 
for  the  parish  within  which  they  lie.  We  are  therefore  of 
opinion  the  relator's  case  was  within  the  jurisdiction  of  the 
Commissioners  for  New  Town  Cut,  and  that  they  have 
been  guilty  of  no  usurpation  of  pow^er  in  deciding  it.  The 
second  ground  for  a  prohibition  is,  that  the  warrant  issued 
for  the  coHection  of  the  fine,  was  not  issued  in  conform- 
ity to  the  Act  of  1825,  (9  Stat.  556.)  Whether  this,^  even 
if  true,  be  any  thing  more  than  a  mere  irregularty,  for 
which  the  proper  remedy  is  trespass,  and  not  prohibi- 
tion, it  is  not  necessary  to  decide.  The  Act  of  1825,  in 
all  its  provisions,  applies  exclusively  to  those  bodies  which, 
in  the  old  Acts,  are  called  commissioners  of  roads,  private 
paths,  bridges,  creeks,  i&c,  and  in  the  later  Acts  are  call- 
ed simply  commissioners  of  roads,  and  has  no  applica- 
tion to  those  special  boards  to  whom  is  committed  some 
special  charge  within  the  territorial  limits  of  the  general 
board  :  such  as  the  commissioners  appointed  for  Lynch's 
Causeway,  and  the  various  cuts  which  form  a  part  of 
the  inland  navigation  of  the  maratime  districts  of  the 
State.  For  the  law  which  regulates  these  special  juris- 
dictions, we  must  refer  to  the  Act  of  1788,  (9  Stat.  309,) 
which  is  a  general  law,  applicable  to  all  the  boards  of  com- 
missioners, whether  general  or  special ;  and  by  that  Act 
the  warrant  of  distress  for  the  collection  of  fines  is  directed 
to  be  issued  under  the  hands  of  any  three  of  the  commis- 
sioners ;  which  was  done  in  this  case.  A  seal  is  not  ne- 
cessary where  the  law  dispenses  with  it,  or  what  is  the 
same  thing,  directs  the  warrant  to  be  under  the  hand  of 
the  commissioners,  without  requiring  a  seal.  State  vs. 
Vaug/ian^  Harper,  313. 

The  only  remaining  ground  which  has  been  argued  in  this 
court  is,  that  the  fine  was  barred  by  the  Act  of  1748,  (3 
Stat,  701,)  which  limits  prosecutions  for  the  recovery  of 
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fines  and  penalties  to  six  months.  This  is  no  ground  for 
prohibition.  It  was  a  matter  of  defence,  which  should 
liavebeen  made  before  the  commissioners.  But  even  if  it 
were  a  ground  of  prohibition,  it  c©uld  not  avail  the  relator. 
The  default  occurred  on  the  10th  and  11th  days  of  August, 
1840,  and  it  is  stated  in  the  suggestion  that  he  was  notitied 

to  appear  before  the  board  on  the  day of  1840, 

80  that  the  notice,  which  was  the  first  step-in  the  proceed- 
ings for  the  collection  of  the  fine,  was  within  six  months 
froai  the  default.  And  this  notice,  like  the  issuing  of  the 
warrant  in  the  case  of  the  State  vs.  May,  suspended  the 
statute.  It  can  make  no  diflference  that  the  commissioners 
did  not  form  a  board  and  decide  the  relator's  case.  On 
that  day  he  did  not  attend  to  make  his  excuse,  nor  does  he 
allege  that  he  had  any.  The  case  was  continued  until  the 
next  meeting.  It  is  wholly  immaterial  whether  the  fine 
was  imposed  or  the  execntion  issued  within  six  months  or 
not,*provided  the  proceeding  for  enforcing  the  penalty  was 
commenced  within  that  time ;  and  this  we  think  was  done 
by  the  notice  which  was  given.  The  motion  to  reverse 
the  decision  of  the  circuit  court  is  dismissed  on  all  the 
grounds. 

Richardson,  O'Nball,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


408         City   Council  vs.  Cohen. 

The  City  Council  of  Charleston  vs,  Sobmon  Cohen,  Ji\ 

1.  Where  an  action  of  covenant  was  brought  on  a  bill  ofsale  executed  un- 
der seal,  warranting  negroes  soifhd,  and  there  was  a  verdict  for  the  plaintiff 
finding  damages,  the  recovery  does  not  rescind  the  sale,  and  revest  the  pro- 
perty in  the  vendor. 

2.  A  tender  of  the  slaves  to  the  vendor,  made  before  the  suit  was  brought, 
was  no  recision  of  the  sale,  nor  was  it  affected  by  a  second  offer"  to  return 
them  after  the  verdict. 

3.  It  seems  that  the  offer  to  return  the  slaves  might  form  the  predicate  of 
a  legal  recision  by  the  proper  tribunal,  after  the  facts  assumed  to  justify  the 
desired  recision  had  been  verified  by  a  jury: 

2.  The  vendee  of  the  slaves  gave  notice  to  the  plaintiff,  of  his  intention  to 
decline  all  responsibility  for  the  support  of  one  of  them,  under  their  care, 
from  the  time  of  the  verdict,  but  being  the  owner,  and  having  abandoned  the 
slave,  he  was  held  liable  upon  an  implied  contract,  for  the  expenses  of  main- 
tenance, as  well  before  as  after  the  notice,  to  be  assessed  by  a  jury  under  the 
circumstances. 

Before  Richardson,  J.  at  Charleston,  October  Term,  1843. 

This  was  an  action  brought  to  recover  three  hundred 
*and  eighty  dollars,  on  an  open  account,  from  the  defend- 
ant, for  the  meat,  board,  lodging,  necessaries,  care  and  at- 
tendance, found  and  provided  in  behalf  of  the  plaintiffs,  by 
the  commissioners  of  the  poor  house,  for  a  female  slave 
named  Bella,  alleged  to  belong  to  the  defendant,  in  the 
maniac  department  of  the  poor-house,  in  the  City  of  Char- 
leston, from  31st  of  May  1839,  to  June  30th  1841,  at  50 
cents  per  day. 

It  appeared  in  evidence,  that  the  slave  Bella  w-as  com- 
mitted to  the  poor-house  l)y  the  Honorable  Henry  L. 
Pinckney,  Mayor,  on  1st  March,  1838.  Mr.  Pinckney  testi- 
fied, that  she  was  brought  to  the  guard-house  at  that  time 
as  a  maniac,  dangerous  to  the  neighborhood,  by  a  habit 
she  had  of  throwing  pieces  of  fire  aboUt  her  room,  and  that 
she  was  a  public  nuisance,  whom  he  thought  the  good  or 
the  community  required  should  be  committed  for  safety 
to  the  maniac  department  of  the  poor-house.  The  war- 
rant of  commitment  was  produced,  in  which  Mr.  Pinckney 
directed  that  the  master  of  the  poor-house  should  have 


Charleston,  January,  1844.  409 

her  treated  as  a  maniac,  subject  to  the  order  of  the  board 
of  commissioners. 

The  master  of  the  poor-house  proved,  that  the  slave 
Bella  continued  in  the  poor-house  from  1st  of  March, 
1838,  to  the  present  time,  as  a  maniac ;  that  she  was  fed, 
clothed,  and  provided  with  all  needful  attendance ;  that 
the  price  of  50  cents  per  day  was,  he  thought,  a  reasona« 
ble  charge,  and  the  charge  usually  made  by  the  commis- 
sioners of  the  institution. 

To  prove  ownership  in  the  defendant,  a  bill  of  sale  was 
offered  in  evidence  from  Mrs.  Harriet  Pinckney  Rutledge, 
to  Solomon  Cohen,  trustee  of  Henrietta  Y.  Cohen,  dated 
19th  September,  1837,  for  two  slaves,  viz :  Bella  and  her 
son  James — consideration  $675 — no  declaration  of  any 
trust,  in  any  part  of  the  bill  of  sale.  The  conveyance  was 
made  ''to  Solomon  Cohen,  trustee,  as  aforesaid.''  The  bill 
of  sale  contained  these  words  "warranted  sound,"  and  it 
was  executed  under  seal. 

The  record  of  a  judgment  was  offered  in  evidence,  from 
which  it  appeared  that  an  action  of  covenant  was  brought 
in  the  name  of  Solomon  Cohen,  Jun.,  trustee  of  Henrietta 
Cohen,  against  Mrs.  Harriet  Pinckney  Rutledge,  in  the 
Court  of  Common  Pleas  at  Charleston,  founded  on  the 
warranty  of  soundness  contained  in  the  bill  of  sale. 

The  breach  alleged  in  the  declaration  was,  that  at  the 
time  of  the  sale  the  slave  Bella  was  subject  to  insanity 
and  unsound.  The  case  was  tried  at  May  Term,  1839, 
before  Judge  Earle,  at  Charleston,  when  the  jury  found  a 
verdict,  which,  as  it  is  material  to  the  issue,  is  here  copied. 

Value  of  Purchase,        -  -  -        $675  00 

Interest,  .  .  -  .  82  56 

Damages,  .  -  -  -  370  95 

$1128  51 
Value  of  Boy  deducted,  -  250  00 

$878  51 


We  find  for  the  plaintiff  eight  hundred  and  seventy- 
eight  dollars,  fiffty-one  cents."  This  judgment  has  been 
satisfied. 

•     52 
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Mr.  Jacob  C.  Levy  deposed,  that  the  slaves  Bella  and 
James  had  been  purchased  for  his  daughter  Henrietta, 
who  married  Mr.  Octavius  Cohen,  and  the  bill  of  sale  was 
made  out  to  Solomon  Cohen,  her  trustee.  That  before 
the  action  of  covenant  was  brought,  he  had  tendered  both 
slaves,  Bella  and  her  son  James,  to  Mrs.  Rutledge,  who 
had  refused  to  accept  them  back,  whereupon  the  action 
was  commenced.  That  after  a  notice  of  appeal  from  the 
verdict  had  been  withdrawn  by  Mrs.  Rutledge,  witness,  on 
behalf  of  Mr.  Solomon  Cohen,  trustee,  to-wit,  on  13th  of 
March,  1840,  addressed  a  letter  to  the  master  and  com- 
missioners of  the  poor-house,  which  being  highly  material 
to  this  cause,  is  here  copied. 

"Charleston,  13th  March,  1840. 
To  the  Master  and  Commissioners  of  the  Poor-House. 

Gentlemen. — I  beg  leave  to  hand  you  the  enclosed  copy 
of  a  notice  to  Mrs.  Rutledge,  in  relation  to  the  woman  Bella,  now 
in  your  institution,  which  I  must  request  you  to  consider  as  a 
notice  to  yourselves  of  my  intention  in  declining  any  further  re- 
sponsibility for  the  future  expenses  of  Bella,  or  for  her  expenses 
since  the  verdict,  unless  compelled  by  law. 
I  have  the  honor  to  be. 

Gentlemen,  your  obedient, 

SOLOMON  COHEN,  Trustee. 
Per  J.  C.  LEVY,  Agent. 

"I  have  paid  the  amount  of  $236  60  to  the  time  of  verdict, 
being  from  the  19th  January,  to  the  3d  of  February,  1838,  when 
she  was  taken  out ;  and  from  the  1st  of  March,  1 838,  when 
placed  with  you  by  the  Mayor,  to  31st  of  May,  1839." 

"Mrs.  Hahriet  P.  Rutledge. 

Madam^ — ^The  appeal  in  the  case  of  Cohen  vs.  Rutledge^ 
having  been  abandoned,  leaving  the  verdict  in  full  force,  and  it 
being  settled  by  the  verdict,  that  the  contract  for  the  sale  of 
Bella  is  rescinded,  so  that  she  is  now  legally  your  property,  I  do 
not  any  longer  feel  under  any  obligation  from  the  laws  of  hu- 
manity or  otherwise,  to  be  charged  with  her  care. 

<<I  therefore  beg  leave  respectfully  to  notify  you,  that  Bella  is 
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at  the  poor-house,  subject  to  your  order,  and  must  either  remain 
there  at  your  expense,  or  be  disposed  of  as  the  master  and  com- 
missioners may  think  proper,  as  I  will  not  be  responsible  for  her 
future  expenses,  nor  any  expense  incurred  since  the  verdict,  un- 
less compelled  by  law. 

I  am  respectfully. 

Your  obedient  servant, 

SOLOMON  COHEN,  Trustee. 

Per  J.  C.  LEVY,  Agent:' 
"Charleston,  March  13,  1840. 

It  further  appeared,  that  a  copy  of  Mr.  Levy's  letter  to 
the  commissioners,  was  transmitted  by  them  to  Mrs.  Rut- 
ledge,  to  which  she  replied,  "that  she  disclaims  all  property 
in  the  woman  Bella — ^that  Mrs.  Rutledge  never  placed  her 
in  the  institution,  nor  had  she  in  any  manner  signified  her 
assent  to  such  a  course — that  whatever  expenses  may 
have  been  incurred,  must  be  paid  by  those  who  placed 
her  there — that  Mrs.  Rutledge  desired  to  be  understood  as 
denying  distinctly  any  past,  present,  or  future  liability  to 
the  institution,  for  the  expenses  of  Bella." 

It  was  further  proved  by  R.  W.  Seymour,  Esq.,  who 
was  an  alderman  in  1838,  that  he  had  committed  Bella  to 
the  poor-house,  on  19th  of  January,  when  the  expenses 
were  to  be  charged  to  Mr.  Octavius  Cohen  ;  that  she  was 
discharged  by  the  chairman  of  the  commissioners,  on  20th 
February,  1838 ;  the  expenses  of  her  maintenance  during 
that  time  had  been  paid  by  J.  C.  Levy,  Esq.  for  S.  Cohen, 
trustee,  as  stated  by  Mr.  Levy  in  his  evidence. 

A.  H.  Brown,  Esq.  proved  that  the  slave  James  was 
purchased  by  the  late  C.  C.  Strohecker,  who  owned  James 
at  the  time  of  his  death  in  1841. 

Here  the  plaintiff  closed. 

A  motion  was  made  by  the  defendant's  counsel  for  a 
non-suit,  on  the  grounds  set  forth  in  his  notice  of  appeal ; 
which  was  refused. 

The  defendants  then  gave  in  evidence  a  letter  written 
by  Messrs.  Bailey  and  Brewster,  the  Attorneys  of  Mr.  S. 
Cohen,  Jr.  trustee,  to  Messrs.  Walker  and  King,  the  agents 
of  Mrs.  Harriet  P.  Rutledge,  dated  July  5,  1839,  offering 
to  return  the  slaves  Bella  and  James.    In  this  letter  it 
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was  all^;ed,  that  the  court  in  the  case  of  Cohen  vs.  IhU* 
ledge^  had  held  that  the  plaintiff  would  have  the  right  of 
suing  from  time  to  time,  for  further  damages  on  the  breach 
of  warranty. 

It  was  admitted,  that  Mrs.  Rutledge  had  refused  to  ac- 
cept  the  tender  as  offered  in  this  letter. 

The  presiding  Judge  charged  the  jury,  that  the  defend- 
ant was  the  owner  of  the  slave  Bella,  at  the  time  the  ver- 
dict against  Mrs.  Harriet  P.  Rutledge  was  rendered.  That 
the  effect  of  the  tender  proved  by  J.  C.  Levy,  before  that 
suit,  did  not  rescind  the  sale.  It  merely  gave  S.  Cohen  the 
right  to  bring  an  action  of  assumpsit,  as  if  the  negroes  had 
been  received  by  Mrs.  Rutledge.  That  as  to  the  effect  of 
the  verdict  against  her,  it  did  not  rescind  the  contract  It 
leaves  one  negro  to  Cohen — this  is  no  rescision,  but  affirms 
the  contract,  and  gives  damages.  That  as  to  the  tender  of 
S.  Cohen,  after  the  verdict,  in  the  letter  of  Bailey  and 
Brewster,  it  offers  a  compromise  only,  and  leaves  the  par- 
ties where  they  were.  Then,  the  defendant  Cohen  was 
the  owner  of  the  slave  Bella.  That  the  next  question  pre- 
sented  was,  is  S.  Cohen,  as  the  owner,  liable  to  plaintiff? 

On  this  point  the  jury  were  instructed  by  the  court  that 
if  the  defendant  had  abandoned  the  negro,  he  was  liable 
upon  a  quantum  meruit. — That  it  was  a  question  of  fact 
to  be  determined  by  the  jury,  whether  he  bad  abandoned 
the  slave  Bella,  but  as  to  the  extent  of  the  defendant's 
liability  it  should  be  for  mere  support  only,  confining  the 
charge  to  the  lowest  possible  sum  for  a  bare  sustenance ; 
and  that  such  liability  only  arose  by  implication.  That 
the  remaining  question  was,  whether  the  defendant  Cohen, 
was  liable  to  plaintiffs  for  the  maintenance  of  the  slave 
Bella,  after  his  letter  of  March  13th,  1840. 

On  this  point  the  jury  were  charged,  that  up  to  this 
time,  the  defendant  may  be  liable  by  implication,  but  after 
his  express  notice,  the  defendant  was  no  longer  liable — 
there  could  be  no  implied  contract  with  him  by  the  party 
who  had  been  so  notified  ;  and  that  after  the  date  of  that 
letter,  no  implication  of  law  will  authorize  the  poor-house 
to  maintain  Bella. 

The  jury  found  a  verdict  for  plaintiffs,  of  thirty-five  dol- 
lars and  eighty-eight  eents« 
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The  plaiatiffs  appealed  from  the  verdict  in  this  case  on 
the  foUowiog  grouods. 

1.  That  the  defendant  being  the  owner  of  the  maniac 
slave  Bella,  and  having  abandoned  her,  and  refused  to 
maintain  her,  whereby  the  duty  was  cast  upon  the  city 
authorities  to  support  her,  he  became  liable  to  the  plain- 
tiffs for  the  expenses  of  her  maintenance,  upon  the  princi- 
ples of  quantum  meraitj  from  1st  June,  1841,  to  the  date  of 
the  commencement  of  this  action,  to  wit,  13th  of  June, 
1841,  at  the  rate  of  50  cents  per  diem,  as  proved  to  be 
reasonable. 

2.  That,  it  is  respectfully  submitted,  his  Honor  erred  in 
ehai^ng  the  jury,  that  the  defendant  was  only  liable  froni 
1st  June,  1839,  to  13th  of  March,  1840,  when  notice  was 
given  to  plaintiffs  that  the  defendant  would  no  longer  be 
liable  for  the  expenses  of  the  maniac. 

3.  That  his  Honor  erred  in  chaining  the  jury,  that  the 
master,  for  about  the  period  of  six  months  only,  was  re- 
sponsible to  the  plaintiffs,  for  the  expence  of  the  maniac's 
sustenance,  to  be  computed  at  the  lowest  possible  rate,  to- 
wit,  bread  and  water. 

4.  That  the  obligation  which  the  law  imposes  upon  the 
owner,  to  maintain  his  slave,  is  a  legal  duty,  and  an  obli- 
gation of  justice,  from  which  the  defendant  cannot  exoner- 
ate himself^  by  giving  notice  of  his  intention  not  to  hold 
himself  liable. 

5.  That  under  the  circumstances  of  the  case,  the  plain- 
tiffs, from  inevitable  necessity,  became  the  agents  of  the 
defendant,  to  support  the  slave  in  question. 

6.  That  the  verdict  was  contrary  to  law  and  evidence. 

The  defendant  also  appealed  from  the  verdict,  and 
moved  that  the  same  be  set  aside,  and  a  non-suit  ordered, 
conformably  to  his  motion  at  the  trial ;  or  should  that 
motion  fail,  then  for  a  new  trial ;  and  in  support  of  his  said 
several  motions,  relied  on  the  following  grounds: 

1.  That  supposing  the  slave  to  have  been  the  property 
of  the  defendant,  there  was  no  evidence,  or  pretence  of  any 
express  contract  by  him  to  be  answerable  to  the  plaintifle 
for  her  expenses,  nor  of  any  request,  on  his  part,  or  any 
assent  by  nim,  to  their  interference  with  her ;  nor  any 
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evidence  of  any  benefit  to  him,  or  to  the  slave,  or  any  ne- 
cessity for  their  interposition  for  the  support  or  mainten- 
ance of  the  slave,  nor  of  any  other  ground  of  legal  obliga- 
tion, from  which  an  assumpsit  could  be  implied  in  law, 
but  on  the  contrary,  it  was  distinctly  proved  by  die  plain- 
tiffs's  witnesses,  that  the  slave  was  taken  up  and  confined 
by  the  public  authorities,  for  the  public  benefit,  and  be- 
cause it  was  supposed  to  be  dangerous  to  the  public  to 
permit  her  to  go  at  large ;  and  there  was  no  evidence 
whatever,  that  all  which  was  necessary  for  her  support, 
and  even  comfort,  was  not  supplied  by  the  person  in  whose 
possession  she  had  been  left  by  the  defendant. 

2.  That  his  Honor  erred  in  charging  the  jury,  that  if 
they  were  satisfied  the  defendant  had  abandoned  the 
slave,  the  plaintiffs  were  entitled  to  be  reimbursed  by 
him  for  the  expenses  of  her  support,  although  they  could 
not  claim  more  than  was  necessary  for  her  mere  support ; 
whereas  it  is  submitted,  that  to  entitle  the  plaintiffs  even 
to  this,  they  should  have  gone  further  and  proved  a  neces- 
sity for  their  interference  for  her  mere  support ;  and  of  this 
there  was  neither  evidence  nor  pretence. 

3.  That  the  verdict  rendered  in  the  action  by  the  de- 
fendant against  Mrs.  Rutledge,  ascertained  his  right  to  re* 
scind  the  contract  of  the  slave  in  question ;  and  therefore 
the  tender  made  by  him  before  that  action  was  brought, 
and  his  immediate  abandonment  of  the  slave,  when  the 
tender  was  refused,  was  a  valid  rescision  of  the  contract, 
and  divested  the  defendant's  title  to  the  slave ;  and  that 
his  Honor  erred  in  chai^ng  to  the  contrary. 

4.  That  his  Honor  further  erred  in  charging,  that  the 
defendant  had  no  right  to  rescind  the  contract  of  sale,  as 
to  one -of  the  slaves,  whilst  he  retained  possession  of  the 
Other ;  and  therefore,  neither  the  tender,  nor  the  verdict, 
nor  both  together,  amounted  to  a  rescission ;  whereas  it  is 
submited,  that  even  if  Mrs.  Rutledge  had  a  right  to  insist 
that  both  slaves  should  be  returuj^,  yet  as  both  of  them 
had  been  tendered  to,  and  both  of  them  refused  by  her, 
the  defendant  had  the  right,  which  is  ascertained  and  set- 
tled by  the  verdict  against  her,  to  retain  the  one  slave  for 
what  he  was  worth,  and  consider  the  contract  rescinded 
as  to  the  other. 


Charleston,  January,  1844.  415 

6.  That  his  Honor  erred  in  charging  the  jury,  that  the 
contract  of  sale  had  never  been  rescinded,  but  that  the  de« 
fendant  was  still  the  owner  of  the  slave,  and  liable  to  the 
plaintiffs  for  her  support,  if  he  had  abandoned  her ;  and 
the  verdict  conforming  to  the  charging  is  contrary  to  law 
and  the  evidence. 

Eckhardy  for  the  City  Council. 
Bailey  ^  Brewster^  for  the  defendant. 

Cwfia^  per  Richardson,  J.  Was  Cohen  the  owner  of 
the  slave  ?  or  had  Mrs.  Rutledge  again  become  her  owner, 
by  reason  of  the  tender  of  both  the  slaves,  made  by  Cohen, 
ox  of  bis  abandonment  of  Bella,  or  his  recovery  of  dama- 
ges 1  is  the  first  question.  If  after  his  offer  to  return 
the  slaves,  Cohen  had  brought  the  action  of  indebitatus  as-- 
9wnp9Uy  predicated  upon  a  supposed  legal  right  to  rescind 
the  purchase,  and  had  recovered  the  money  paid  to  Mrs. 
Railedge,  as  so  much  money  transferred  to  her,  the  con- 
sideration of  which  had  totally  failed,  and  thus,  the  rea- 
son of  the  offer  to  rescind,  had  become  verified  by  a  ver- 
dict, there  might  then,  perhaps;  be  strength  in  the  argu- 
ment, that  Mrs.  Rutledge  nad  again  become  the  legal  owner 
of  the  slaves.  See  1  Leigh's  N.  P.  1504 ;  2  M'Cord,  75, 
432 ;  N.  and  M'Cord,  432. 

But  such  an  action,  bottomed  upon  the  vendor's  right  to 
rescind,  after  the  tender,  was  substituted  by  the  action  upon 
the  covenant  itself. 

This  action  presupposes  an  existing  and  binding  con- 
tract, under  seal,  and  is  brought  upon  it ;  Leigh's  N.  P. 
657. 

If  the  contract  had  been  rescinded  by  the  parties,  there 
eould  be  no  such  action,  i.  e.  there  could  be  no  allegatioja 
that  it  had  been  kept  by  the  plaintiff  and  broken  bv  the 
defendant.  Such  allegation  could  not  be  predicated  of  a 
Bon^existing  contract.  The  very  action,  then,  assumes 
Oohen  to  be  the  owner,  and  goes  for  damages,  because  he 
had  been  made  the  owner  of  such  a  slave. 

Accordingly,  the  verdict  found  damages,  and  left;  Cohen 
as  his  action  assumed,  i.  e.  innocent  of  any  breach  of 
the  covenant,  and  still  owner  of  the  slaves. 
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There  can  be  oo  doubt  upon  this  first  question  of  the 
case ;  nor  is  the  argument  improved  by  a  second  offer  to  give 
up  the  slaves.  The  purchaser  cannot  rescind  a  sale, 
Ghitty's  Con.  443,  <&c.  <&c.  by  his  individual  act  alone. 
He  cannot  resell  in  invitum^  in  this  way ;  altho\  as  before 
intimated,  his  offer  may,  very  possibly,  form  the  predicate 
of  a  legal  rescision  by  the  proper  tribunal,  after  the  facts 
assumed  to  justify  the  desired  rescision  shall  have  been 
verified  by  a  jury. 

Mr.  Cohen,  therefore,  in  the  case  before  us  stands  as  the 
owner  of  the  slave  Bella,  with  both  the  rights  and  respon- 
sibilities of  a  master,  according  to  the  laws  of  the  State. 

The  second  question  then  follows.  Is  he  liable  to  the 
plaintiffs  for  her  support  and  maintenance,  under  all  the 
circumstances  of  the  case  1  He  had  abandoned  her  as 
far  as  an  owner  could  abandon  his  slave.  But  he  had  not, 
as  he  seems  to  have  supposed,  provided  another  owner. 
In  this  he  was  mistaken,  which  shields  him  firom  the 
charge  of  inhumanity ;  he  supposed  Mrs.  Rutledge  the 
owner ;  but  Mr.  Cohen  is  clearly  liable  for  her  support 
and  maintenance. 

This  point  was  settled  by  a  unanimous  decision,  in  the 
case  of  Fairchild  vs.  BeU^  2  Brevard,  120,  in  the  Constitu- 
tional Court,  in  1807.  In  that  case,  the  defendant  had 
driven  off  the  slave,  and  had  forbidden  the  plaintiff  to  re* 
ceive  or  assist  her.  The  dissent  of  the  owner  to  the  main- 
tenance of  his  unfortunate  slave  by  the  plaintiff,  was  full 
and  express,  yet  it  was  unanimously  adjudged  that  Dr. 
Fairchild's  action  was  well  brought,  notwithstanding  such 
dissent,  for  medicine,  and  attendance,  and  sustenance,  dur- 
ing illness. 

Judge  Wilds,  in  his  charge,  said,  ^'as  the  master  is  bound 
b^  the  most  solemn  obligation,  to  protect  his  slave  from 
suffering,  he  iis  bound,  by  the  same  obligation,  to  defray 
the  expenses  of  another,  to  preserve  the  life  of  his  slave, 
or  the  slave  from  pain,  and  danger,"  <&c.  ^'In  a  case  so 
circumstanced,"  he  concludes,  'Hue  law  will  imply  a  con- 
tract, from  the  reason,  justice,  and  necessity  of  the  case." 

The  second  point  in  the  charge  of  the  presiding  Judge  is, 
then,  entirely  affirmed  by  the  former  unanimous  decision  in 
Fairchild  vs.  BjU.    Mr.  Cohen,  being  the  owner,  is  liable 
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therefor,  notwithstanding  his  abandonment  of  his  slave, 
his  repudiation  of  ownership,  and  his  notice  to  the  plain- 
tiffs. But  the  case  of  FavrchUd  vs.  Bell  goes  further,  and 
clears  up  the  only  doubt  in  the  mind  of  the  presiding 
Judge  upon  the  strict  law  of  the  extent  of  the  recovery 
against  Cohen.  I  held  the  law  to  be,  that  he  was  liable 
to  the  plaintiffs  on  the  implied  contract  to  maintain  his 
slave  after  the  abandonment.  But  only  up  to  the  time 
when  he  gave  express  notice  to  the  plaintiffs  that  he  would 
not  be  further  liable,  after  which  the  mere  legal  implica- 
tion of  a  contract,  it  was  supposed,  could  not  be  recognized 
by  the  court.  But,  I  am  satisfied  that  both  the  authority 
and  reasoning  of  that  case,  render  the  defendant  liable, 
even  after  such  notice. 

And  as  the  jury  was  restricted,  in  this  particular,  to  the 
time  of  the  notice  of  Mr.  Cohen,  and  as  he  must  be  held 
further  liable,  as  well  after  as  before  the  notice,  for  her 
reasonable  support,  to  be  assessed  by  ajury,  under  attend- 
ing circumstances,  a  new  trial  is  unanimously  ordered. 

O'Neall,  Evans,  Butler,  Wardlaw  and  Frost,  JJ. 
concurred. 

53 
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Henry  KldnbaLk  ads.  The  Slate. 

1.  An  action  of  debt  brought  by  the  City  Council  of  Charleston,  to  re- 
cover a  penalty  imposed  by  an  ordinance  for  keeping  spirituous  liquors  ia 
a  retail  grocery  store  without  license,  is  to  be  regarded  as  a  civil  suit,  and 
jn  such  case  either  party  may  exercise  the  right  of  challenge  given  by  the 
Act  of  1841. 

2.  Under  the  Act  of  1841,  either  party  may  claim  the  right  of  challenge 
at  any  time  before  the  jury  are  charged  in  the  case.  If  the  plaintiff  forbear 
to  exercise  the  right  in  the  first  instance,  the  defendant  eannot  compel  hira  to 
do  so,  or  otherwise  lose  it.  If  the  defendant  exercise  his  right,  it  does  not 
then  deprive  the  plaintiff  in  turn  from  claiming  his. 

3.  Whenever,  under  the  Act  of  1841,  either  party  on  the  record  claims 
the  right  of  challenge,  the  names  of  the  jurors  not  impannelled,  if  they  have 
been  previously  drawn  and  set  down,  are  to  be  subjected  to  lot  again,  and 
the  parties,  unless  they  can  shew  cause,  must  take  them  as  they  are  thus 
drawn.     If  they  have  not  been  previously  drawn, this  will  not  be  necessary. 

4.  When  supernumerary  jurors  that  have  been  drawn,  are  called  on  to 
fill  vacancies,  under  the  order  of  the  court,  there  is  no  necessity  for  another 
draw,  but  when  the  parties  call  for  new  jurymen,  under  the  Act  of  1841, 
they  must,  in  every  case,  be  drawn  by  lot  for  the  occasion. 

IHed  in  the  City  Court  of  Charleston^  before  his  Honor  f/ie 
Recorder^  January  Term^  1843, 

Debt  on  ordinance  for  a  penalty  for  having  liquor  in  a 
retail  grocery  store  without  license. 

The  defendant  in  this  case,  before  the  jury  was  charged 
with  the  trial,  challenged  two  of  the  jurors,  under  the  Act 
of  the  17th  December,  1841,  (p.  154)  without  shewing 
cause,  and  the  plaintiffs  immediately  claimed  the  same 
right.  The  defendant,  on  the  grounds  taken  in  the  accom- 
panying notice  of  appeal,  insisted  that  the  plaintiffs  had  no 
right  to  challenge  any  of  the  pannel  after  the  defendant  had 
exercised  his  right — that  an  action  for  a  penalty  is  in  sub- 
stance a  critiiinal  action,  and  therefore  the  plaintiffs  could 
not  take  advantage  of  the  Act  of  December,  1841.  The 
court,  on  examining  the  Act,  and  the  proceedings  in  this 
case,  decided  that  it  was  a  civil  suit,  and  that  the  plaintiffs 
were  entitled  to  the  benefit  of  the  Act  as  well  as  the  de- 
fendant, and  that  there  was  nothing  in  the  Act  to  prevent 
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either  party  from  exercising  the  right  conferred  by  it. 
Either  the  one  or  the  other  might  first  exercise  the  right. 
All  that  the  Act  required  was,  that  the  right  should  be 
used  before  the  jury  were  charged  witn  the  case. 

After  both  parties  had  exercised  their  right  uader  the 
Act,  the  pannel  was  completed  from  tlie  talesmen  who  bad 
been  regularly  drawn,  by  taking  from  them,  by  lot,  the  re* 
quisite  number,  which  is  understi»od  to  have  been  the  in- 
variable usage  of  the  city  court.  The  defendant  objected 
to  the  jury  so  filled  up,  and  (he  court  overruled  the  objec- 
tioo. 

The  case  then  went  before  ihe  jury. 

The  City  Treasurer,  examined  as  a  witness,  said  the 
defendant  had  no  license  to  retail. 

It  was  in  evidence  that  defendant  kept  a  grocery  store 
and  that  spirituous  liquors  were  found  on  a  sideboard  in 
his  back  room  in  decanters. 

When  the  evidence  closed,  the  defendant  moved  for 
a  non-suit,  on  the  ground  that  his  residence  had  not  been 
proved,  and  the  court  refused  the  motion,  for  the  reasons 
stated  in  the  case  of  the  City  OmncU  of  Charle»tofi  against 
j&Srnsf  K  Behling.  The  defendant  then  contended,  on  the 
iaets  to  the  jury,  that  he  was  not  liable  to  the  suit  of  the 
plaintiffs,  on  the  grounds  stated  in  his  accompanving  notice 
of  appeal.  The  court  repeated  the  opinions  which  it  had 
expressed  in  the  case  of  Behling,  on  the  validity  of  the  or* 
dinance  ;  and  on  the  question  made,  whether  this  was  or 
was  not  a  retail  grocery  store,  left  it  as  an  inquiry  of  fact  on 
the  evidence  to  the  jury.  They  found  for  the  plaintiffs,  and 
the  defendant  appealed. 

Grounds  of  Appeal. 

1.  That  the  right  of  challenge  is  not  allowed  the  city 
council  in  actions  for  penalties  under  the  city  ordinances, 
the  same  being  in  substance  criminal  prosecutions,  although 
ia  form  civil  actions. 

2.  That  the  city  council  had  no  right  to  challenge  after 
the  defendant  had  challenged ;  but  the  order  of  challenge 
should  be  regulated  by  the  order  of  the  parties  on  the 
docket 
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3.  That  after  the  challenge,  thepannel  should  haveheen 
completed  by  calling  the  t^esmen  in  the  order  in  which 
they  were  drawn,  instead  of  selecting  them  by  lot. 

4.  1  hat  the  declaration  does  not  allege,  nor  did  the  evi- 
dence prove,  the  residence  of  the  defendant  within  the  city, 
so  as  to  subject  him  to  the  jurisdiction  of  the  city  court  of 
Charleston,  and  his  Honor  erred  in  refusing  a  non-suit  on 
this  ground,  and  ruling  such  allegation  and  proof  to  be  un- 
necessary. 

5.  That  the  city  council  had  no  authority  to  pass  the  or- 
dinance under  which  the  defendant  was  sued,  and  the  said 
ordinance  is  null  and  void,  as  against  reason,  constitutional 
liberty,  republican  equality  and  natural  right. 

6.  That  the  defendant  was  not  proved  to  be  the  owner 
and  keeper  of  a  retail  grocery  store,  but  only  of  a  grocery 
store  ;  and  his  Honor  erred  in  ruling  the  evidence  on  this 
point  to  be  sufficient. 

7.  That  the  facts  proved  against  defendant,  shew  merely 
that  he  had  two  decanters  of  liquor  on  his  sideboard,  in  his 
private  room,  and  without  any  indication  of  traffic  therein, 
which  constitutes  no  offence  against  God  or  man,  and  does 
not  come  within  the  meaning  and  intent  of  the  prohibition 
of  the  ordinance  against  keeping  spirituous  liquors  on  his 
premises. 

8.  That  the  verdict  was  in  other  respects  contrary  to 
law  and  evidence. 

Yeadan  ^  McBeth^  for  the  motion.    Eckkard^  contra. 

Cwria^  ver  Butler,  J.  The  questions  made  in  this  case 
arise  on  tne  three  first  grounds  of  appeal. 

1st.  Is  this  a  case  in  which  the  plaintiffs  had  a  right  of 
peremptory  challenge  1 

2d.  If  so,  were  they  bound  to  make  the  challenge  in  the 
first  instance ;  or,  failing  to  do  so,  had  they  forfeited  their 
right  altc^etherl — and, 

3d.  Were  the  places  of  the  jurymen  taken  off  under  the 
challenges  properly  filled  up,  by  subjecting  the  supernume- 
rary jurors  to  be  drawn  by  lot,  instead  of  having  them  drawn 
in  the  first  instance,  and  then  allowing  the  parties  to  take 
them  in  the  order  in  which  their  names  stood  on  the  liail 
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1st  By  the  Act  of  1841,  it  is  provided  that  **in  all  civil 
cases  in  which  a  jury  shall  be  impannelled,  before  they 
shall  be  charged  with  the  trial  of  any  issue,  each  party  shall 
have  the  right  to  challenge,  without  cause  shewn,  two  of 
the  jury  so  impannelled."  The  words,  civil  casee,  seem 
to  be  here  used  in  contradistinction  to  cases  of  imiictment  in 
the  court  of  sessions,  in  which  the  defendant  is  charged  with 
some  criminal  offence,  and  do  not  appl]r  to  cases  in  the  court 
of  con^mon  ple^s,  between  party  and  party,  who  are  en- 
gaged in  litigating  a  right  by  private  action.  For  it  is  pro- 
vided that  in  all  criminal  cases  in  the  court  of  ^essiona, 
wherein  challenge  without  cause  is  not  allowed,  the  de- 
fendant shall  have  a  right  to  challenge,  without  cause 
shewn,  two  of  the  jury,  <&c.  This  would  imply  that  cases 
like  this,  resembling  qui  tarn  actions,  conducted  by  count 
and  declaration  of  the  plaintiff,  should  be  regarded  as  civil 
cases ;  we  therefore  approve  the  view  which  was  taken  by 
the  Recorder  in  respect  to  this  question. 

2d.  The  Act  does  not,  in  terms,  require  either  party  to 
be  the  first  actor  in  making  the  phallenge.  In  this  respect 
both  parties  are  independent,  and  either  may  make  the 
challenge  without  regard  to  the  position  of  the  other. 
When  the  plaintifi^is  dissatisfied  with  the  jury  as  it  stands, 
he  must  make  the  first  move  before  he  can  go  to  trial;  and 
by  waiting,  the  defendant  can  always  ascertain  this  fact 
But  where  the  plaintiff  iorbears  to  make  the  move  in  the 
first  instance,  it  should  not  be  in  the  power  of  the  defend- 
ant to  compel  him  to  do  so,  or  otherwise  lose  it  altogether. 
And  if  the  defendant  should  think  proper  to  exercise  his 
right,  it  will  not  then  deprive  the  plaintiff  in  turn  from 
claiming  his.  Either  has  the  option  to  claim  the  privilege 
at  any  time  before  the  jury  shall  be  charged  in  the  case. 

The  3d  question  requires  some  preliminary  explanation 
to  be  made  before  we  approach  its  exact  decision. 

The  mode  of  drawing  and  organizing  juries  at  the  com- 
mencement of  each  term,  seems  to  be  in  general  as  follows : 
The  jurymen  attending  under  the  venire  being  called,  their 
names  are  put  in  a  hat,  and  Juries  No.  1  and  2  are  formed 
by  alternately  putting  down  the  names  as  they  are  drawn ; 
and  when  the  number  of  each  is  completed,  it  is  usual  for 
the  clerk  to  have  a  list  of  the  supernumerary  jurors  made 
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out  as  their  names  are  drawn,  for  the  ordinary  business 
of  the  court,  where  vacancies  are  to  be  filled  up  under 
the  order  of  the^court,  and  in  capital  cases.  This  mode  of 
proceeding  seems  to  be  established  by  long  custom,  and  has 
the  sanction  of  experience  and  trial.  As,  for  instance, 
where  a  juror  on  the  regular  pannel  is  accidentally  absent 
from  any  cause,  or  has  been  removed  by  the  order  of  the 
Judge,  convenience  and  the  dispatch  of  business  will  sug- 
gest the  propriety  of  calling  tne  first  name  on  the  list  of 
supernumeraries  to  fill  his  place. 

in  such  cases,  however,  1  hold  it  entirely  competent  for 
the  court  to  order  any  supernumerary  juror  in  attendance 
to  take  the  vacant  place.  This  will  be  done  in  all  instan- 
ces where  there  is  no  objection  made  by  one  of  the  parties. 
Where  there  is  any  just  reason  to  believe  that  a  seat  has 
been  vacated  by  one  juryman  to  enable  a  party  to  supply 
his  place  with  another,  or  where  such  vacancy  has  been 
procured  by  one  of  the  parties,  it  would  be  proper  to 
require,  and  either  party,  in  such  case,  might  always  re- 
quire, the  names  of  tne  jurymen  referred  to  to  be  subjected 
to  another  drawing.  But  without  such  assertion  of  right  by 
one  of  the  parties,  it  is  more  convenient  to  let  the  juryman 
be  called  under  the  order  of  the  court 

In  criminal  cases,  it  is,  perhaps,  nothing  but  a  just  in- 
dulgence to  the  prisoner  to  allow  him  to  have  before  him 
all  the  names  of  the  jury,  as  they  stand  drawn  iI^the  first 
instance,  before  he  should  be  required  to  commence  making 
his  challenges.  This  will  enable  him  to  look  through  the 
whole  list,  and  to  make  his  challenge  with  intelligence,  and 
with  regard  to  the  names  as  they  are  called.  By  leaving 
part  in  the  box  to  be  drawn  after  the  two  juries  have  been 
gone  through  with,  he  might  be  embarrassed  in  his  first 
challenges,  and  be  subjected  to  hazards  in  the  last,  and 
over  which  his  judgment  could  have  no  control.  I  do  not 
say  that  this  is  absolutely  necessary  to  make  the  organi- 
zation of  a  jury  for  the  trial  of  a  prisoner  legal.  It  is  one, 
however,  which  has  its  advantages  and  is  unexceptionable 
in  practice.  It  is  necessary,  as  it  respects  cnallenges 
under  the  Act  of  1841,  that  a  somewhat  difierent  practice 
should  prevail,  and  that  a  more  uniform  rule  should  be  laid 
down.     Under  that  Act^  the  parties  themselves  are  actors^ 
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and  they  should  not  be  permitted  to  make  their  challenges 
with  any  view  ofiookingtoany  particular  juror  on  the  su* 
pemumerary  list  as  a  substitute  for  the  one  that  may  have 
been  withdrawn  by  challenge.  In  this  respect  the  chal- 
lenge should  be  made  as  though  it  were  founded  in  ^ome 
positive  objection  to  one  or  two  of  the  pannel,  and  with  no 
view  of  acquiring  any  undue  advantage  by  having  certain 
others  substituted  in  their  place,  which  might  frequently 
be  the  case  were  the  list  from  which  they  were  to  make 
their  selection  to  remain  unchanged ;  that  is,  to  allow  the 
jurymen  to  be  called  as  their  names  had  been  previously 
set  down.  To  obviate  all  objections  of  this  kind,  and  to 
remove  all  temptations  on  the  part  of  juries  and  parties 
from  entering  into  a  criminal  understanding,  we  would  lay 
down  this  as  an  uniform  rule  of  practice,  that  whenever 
either  party  on  the  record  claims  the  right  of  challenge,  the 
names  of  the  jurors  not  empannelled,  if  they  have  been  pre- 
viously drawn  and  set  down,  shall  be  subjected  to  lot  a^in, 
and  the  parties^  unless  they  can  shew  cause,  must  take 
them  as  they  are  thus  drawn. 

To  illustrate  this,  suppose  A  B  G  D,  and  several  others, 
are  on  the  list  of  supernumerary  jurors,  whose  names  stanii 
in  the  order  in  which  they  were  regularly  drawn;  in  case 
of  a  challenge,  they  must  be  put  in  the  hat  and  drawn  over 
again,  with  an  understanding  that  the  parties  must  take 
them  as  they  are  thus  drawn.  Of  course,  where  they  have 
not  been  previously  drawn,  this  wall  not  be  necessary. 
Although  the  Recorder  speaks  of  talesmen,  from  whom  the 
jury  were  formed,  we  have  been  made  to  understand  that 
his  remark  refers  to  those  jurors  who  had  attended  under 
tbe  venire^  but  who  were  not  actually  empannelled.  They 
muat,  therefore,  be  regarded  as  of  that  class  which  I  have 
designated  as  supernumerary  jurors,  and  consequently  sub* 
ject  to  the  principles  of  this  opinion.  As  it  regards  tales 
jarors,  properly  speaking,  they  are  not  summoned  till  the 
venire  nas  been  exhausted,  and  of  course  could  not  have 
been  drawn  until  the  exigency  calling  for  their  use  has 
arisen,  and  then  they  would  have  to  serve  as  their  names 
were  drawn.  In  the  case  under  consideration,  we  think 
that  the  Recorder  pursued,  in  every  respect,  tbe  correct 
eonn»e.    The  names  of  the  jurors  from  which  the  parties 
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were  compelled  to  make  a  selection,  had  never  been  drawn, 
and  they  were,  therefore,  properly  drawn,  for  the  occasion 
requiring  their  services,  which  was  strictly  in  conformity 
with  the  principles  I  have  laid  4own,  depending  on  this 

general  proposition,  that  where  supernumerary  jurors  that 
ave  been  drawn,  are  called  on  to  fill  vacancies  under  the 
order  of  the  court,  there  is  no  necessity  for  another  draw, 
but  that  where  the  parties  call  for  new  jurymen,  under  the 
Act  of  '41,  they  must,  in  every  case,  be  drawn  by  lot  for 
the  occasion. 

Richardson,  O'Neall,  Evans,  Wardlaw  and  Frost, 
JJ.  concurred. 


A.  G.  Rose  vs.  Laffan  A  Redmond, 

1.  Bill  of  exchange  payable  to  plaintifi)  cashier,  and  accepted  by  defend" 
ants.  On  non-payment,  action  brought  in  plaintiff's  name  for  the  use  of 
the  Bank  of  Charleston.  The  legal  interest  was  in  the  plaintifij  and  the 
action  was  properly  brought ;  the  addition  to  his  name  of  the  word  '^cash- 
ier," implied  no  benefit  to  the  Bank  of  Charleston,  being  merely  descripHo 
persona. 

2.  Had  it  been  expressed  in  the  bill  to  have  been  payable  to  plaint^ 
"Cashier  of  the  Bank  of  Charleston,"  the  legal  interest  would  still  have 
been  in  him. 

3.  The  right  of  action,  at  law,  is  vested  solely  in  the  party  having  the 
strict  legal  title  and  interest,  in  exclusion  of  the  equitable  claim. 

Befoj^e  Richardson,  J.  Charkstoriy  FaU  Term^  1843. 

This  was  an  action  of  assumpsit,  on  a  bill  of  exchange, 
drawn  by  Green  <&  Redmond  on  the  defendants,  and  ac- 
cepted by  them,  in  favor  of  A.  6.  Rose,  cashier,  or  order, 
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for  $2,529  80.  The  draft  was  not  paid,  and  the  defend- 
ants were  sued,  one  of  them,  Mr.  Laffan,  having  been  held 
to  bail.  The  affidavit  was  made  by  A.  G.  Rose^  the  cash- 
ier of  the  bank  of  Charleston,  and  set  forth  a  statement  as 
follows :  "Personally  appeared  before  me,  Arthur  G.  Rose, 
cashier  of  the  bank  of  Charleston,  South  Carolina,  who 
being  duly  sworn,  maketh  oath  and  says  that  Edmund 
Laffan  and  William  Redmond  are  justly  indebted  to  the 
said  bank  of  Charleston,  South-Carolina,  in  the  sum  of 
two  thousand  five  hundred  and  twenty-nine  dollars  eighty 
cents,  with  interest  thereon  from  the  23d  dav  of  July,  A. 
D.  1842,  on  their  acceptance  of  Green  &  Redmond's  draft, 
or  bill  of  exchange,  in  favor  of  this  deponent,  for  the  use  of 
the  said  bank,  which  said  draft  or  bill  of  exchange,  is  due 
and  wholly  unpaid."  A  motion  was  made  at  the  trial  for 
a  non-suit,  on  the  grounds  annexed  to  this  report,  to  wit : 
that  the  action  should  have  been  brought *in  the  name  of 
the  bank  of  Charleston,  South  Carolina,  and  not  in  the 
name  of  A.  G.  Rose.  The  presiding  Judge  refused  the 
motion. 

The  defendant  appealed,  on  the  following  ground . 

That  the  action  should  have  been  in  the  name  of  the 
bank  of  Charleston,  South  Carolina,  and  not  in  the  name 
of  the  plaintiff— and,  therefore,  the  non-suit  should  have 
been  granted. 

A.  O,  4*  ^'  Magrath^  for  the  motion. 
Petigru  4*  Lesesne^  contra. 

Cfuria,  per  Frost,  J.  The  bill  sued  is  in  the  usual 
form,  payable  to  A.  G.  Rose,  cashier,  and  accepted  by  the 
defendants. 

The  action  is  in  the  name  of  the  plaintiff,  for  the  use  of 
the  bank  of  Charleston.  The  questions  presented  by  the 
motion  for  non-suit  are,  whether  the  legal  interest  in  the 
draft  is  in  the  plaintiff;  and  if  it  be,  but  for  the  use  of  the 
Bank  of  Charleston,  whether  the  action  should  not  be  in 
the  name  of  the  latter.  If  the  word  cashjer  were  not  (sub- 
joined to  his  name,  the  tenor  of  the  bill  would,  indisputa- 
bly, vest  the  legal  interest  in  the  plaintiff.  The  addition  to 
54 
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his  name  of  the  word  "cashier,"  is  a  mere  descriptio persofKB. 
It  implies  no  benefit  for  the  bank  of  Charleston  ;  even  if  it 
had  been  expressed  in  the  bill  to  have  been  payable  to  the 
plaintiff — "cashier  of  the  bank  of  Charleston" — the  legal 
interest  would  still  be  in  him.  A  note  payable  to  one  as 
administrator,  vests  the  legal  interest  in  him,  personally, 
and  not  in  his  representative  character.  In  Buffum  vs. 
Chasicick,  8  Mass.  Rep.  103,  a  promissory  note  was  given 
to  the  plaintiff,  "agent  of  the  Providence  Hat  Manufactory." 
It  was  objected — the  action  should  have  been  brought  in 
the  name  of  the  company ;  but  it  was  ruled  to  be  a  con- 
tract with  the  agent  personally,  and  the  addition  to  his 
name  was  only  descriptio  personcB.  In  Potter  and  others  vs. 
Ydle  College^  8  Conn.  Reports,  the  action  was  on  an  agree- 
ment by  the  plaintiff.  Potter,  and  four  others,  a  committee 
of  the  subscribers,  to  raise  a  fund  for  the  benefit  of  the 
Congregational!»Society  in  Plymouth.  It  was  insisted  that 
the  action  should  have  been  brought  in  the  name  of  the 
subscribers,  that  the  agreement  was  for  their  benefit,  ther^ 
fore  the  action  should  have  been  brought  in  their  names. 
Hosman,  C.  J.  says,  that  the  contract  was  made  expressly 
with  the  plaintiffs,  does  not  admit  of  a  question.  The  addi- 
tion to  their  names  makes  no  difference.  It  is  merely  die- 
Bcriptio  personarum.  It  is  clear  that  the  addition  of  the 
word  cashier,  after  the  plaintiff's  name,  was  mere  surplus- 
age, and  that  the  legal  interest  in  the  contract  vested  in 
him.  That  the  bill  was  made  payable  to  him,  for  the 
use  of  the  bank  of  Charleston,  does  not  affect  his  right  of 
action.  In  general,  an  action  on  a  contract,  whether  ex- 
press or  implied,  or  whether  by  parol  or  under  seal,  or  of 
record,  must  be  brought  in  the  name  of  the  parties  in 
whom  the  legal  interest  in  such  contract  is  vested.  Courts 
of  law  will  not,  in  general,  notice  equitable  rights,  as  con- 
tradistinguished from  the  strict  kgcd  title  and  interest,  so 
as  to  invest  the  equitable  or  beneficial  claimant  with  the 
ability  to  adopt  legal  proceedings  in  his  own  name,  even 
though  the  equitable  right  embrace  the  exclusive  herteJU  to 
be  derived  from  the  contract.  1  Chit.  PL  2,  (a.)  The  right 
of  action  at  law  is  vested  solely  in  the  party  having  the 
strict  legal  title  and  interest,  in  exclusion  of  the  equitable 
daim.    Smith  vs.  Kendall^  6  T.  R.  123,  was  an  action  cm 
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a  promissQiy  note  to  pay  the  plaintiff  forty  pounds  in  trust 
for  Mrs,  T,  It  was  objected  this  note  was  only  evidence 
of  money  lent,  or  paid  by  Mrs.  T.  and  not  by  the  plaintiffs. 
Verdict  was  entered  for  defendapt,  with  leave  to  plaintiff 
to  move  to  have  it  set  aside,  on  several  other  grounds  be- 
sides this.  Lord  Kenyon  made  the  rule  absolute  to  enter 
verdict  for  the  plaintiffs.  This  point  was  not  noticed  in 
the  decision,  and  must  have  been  abandoned.  In  some  ca- 
ses of  contracts  made  with  agents,  it  may  be  difficult  to  de- 
termine whether  the  stipulations  enure  to  the  agent,  per- 
sonally, so  that  the  legal  interest  vests  in  him,  for  the  bene- 
fit of  the  principal,  or  whether  the  legal  interest,  and  right 
of  action,  vest  in  the  principal.  The  cases  of  Gilmore  vs. 
/\jpe,  5  Mass.  R.  192,  and  Pigot  vs.  jHiompson,  3  Bos.  ife  Pul. 
150,  cited  in  the  argument  for  the  appellant,  are  of  this 
kind.  In  the  latter  case  defendant  agreed  to  pay  the  rent 
of  certain  tolls  to  the  "Treasurer  of  the  Commissioners," 
and  it  was  held  the  Treasurer  could  not  maintain  the  ac- 
tion in  his  own  name,  because  the  intention  of  the  agree- 
ment was  the  defendant  should  pay  the  money  to  whom 
the  commissioners  should  choose  to  make  the  treasurer  for 
the  time  being;  so  that  the  contract  was  not  personal. to 
the  treasurer,  but  the  legal  interest,  and  the  right  to  sue, 
was  in  the  commissioners.  In  the  case  from  8  Con.  Rep. 
before  cited,  the  legal  interest  was  decided  to  be  in  the 
committee,  for  the  benefit  of  the  association.  The  legal 
interest  in  the  ta,\ise  of  action  in  this  case,  vested  in  the 
plaintiff;  the  action  was  properly  brought  in  his  name. 
The  motion  is  dismissed. 

Richardson,  O'Nball,  Evans,  Butler  and  Wardlaw, 
JJ.  concurred. 
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Ihe  City  Council  of  Charleston  vs.  Moses  Goldsmith. 

1.  Under  the  ordinance  of  the  City  Council  of  Charleston,  passed  in 
1835,  the  Commissioners  of  the  market  are  "authorized,  when  they  deem 
the  same  necessary,  to  vacate  or  discontinue  the  lease  or  hiring  of  any  of 
the  stalls"  of  the  market,  and  "whenever  they  shall  see  fit  to  declare  any 
stall  vacant,"  6cc 

2.  Uader  this  ordinance  an  absolute  discretion  is  given  to  them,  limited 
only  by  the  purpose  for  which  their  powers  are  conferred,  the  good  of  the 
dty.     The  discretion  thus  given  is  free  within  its  prescribed  limits. 

3.  If  it  should  appear  that  that  purpose  was  departed  from,  as  i^  for  in- 
stance, upon  the  face  of  their  acts  it  should  appear  that  their  discretion  was 
exercised  to  wreak  private  malice,  in  opposition  to  their  own  views  of  the 
city's  good,  their  act  would  be  void  for  fraud  and  corruption:  but  all  pre- 
sumptions must  be  made  in  &vor  of  their  good  intentions,  and  no  error  of 
judgment  upon  a  matter  committed  to  their  judgment  without  appeal,  can 
make  their  act  void,  or  give  an  appeal  not  before  provided  for. 

4.  The  errors  of  the  Commissioners  within  their  prescribed  limits  are  to 
be  corrected  by  appeals  to  their  justice  and  good  sense,  and  by  change  of 
the  individuals  who  compose  the  body. 

5.  The  ordinance  of  1835  being  within  the  powers  of  the  Council,  and 
no  corrupt  purpose  on  the  part  of  the  Commissioners  being  shown,  the  act 
done  by  them,  vacating  or  determining  the  lease  of  a  stall  in  the  market,  - 
should  have  been  decided  below,  for.  the  plaintifi!s,  as  matter  of  law. 

Before  the  Recorder,  in  the  City  Court  of  Charleston^  Janu- 
ary Term,  1843. 

This  was  an  action  of  debt  brought  by  the  plaintiffs 
against  the  defendant,  to  recover  the  amount  of  a  penalty 
alleged  to  have  been  incurred  by  him,  under  an  ordinance 
passed  by  the  plaintiffs,  on  the  19th  October,  1835,  enti- 
tled "An  ordinance  to  invest  the  commissioners  of  the 
markets  with  additional  powers,  and  for  other  purposes." 

By  the  second  section  of  that  ordinance,  it  is  provided, 
"that  the  commissioners  of  the  markets  are  hereby  author- 
ized^ when  they  deem  the  same  necessary ,  to  vacate  and  de- 
termine the  lease  or  hiring  of  any  of  ihe  stalls  in  either  of  the 
public  markets.  And  whenever  the  said  commissioners 
shall  see  fit  to  declare  any  stall  vacant,  and  to  determine 
the  lease  thereof,  notice  in  writing  shall  be  given  by  one  of 
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the  clerks  of  the  markets,  to  the  person  hiring  or  leasing 
said  stall,  either  personally,  or  by  affixing  said  notice  to 
the  said  stall,  and  thereupon  the  right  ^  r  authority  of  such 
person  or  persons  to  use  or  occupy  such  stall,  shall  instant- 
ly cease ;  and  if  such  person  or  persons,  after  such  notice, 
shall  attenipt  to  sell  or  offer  for  sale  at  said  stall,  any  arti- 
cle or  articles  whatever,  the  same  shall  be  liable  to  be 
seized  and  forfeited,  by  the  direction  of  three  of  the  com- 
missioners aforesaid ;  and  each  person  so  offending  shall 
moreover  be  liable  to  the  penalty  of  twenty  dollars  for  each 
day  he  or  they  may  violate  this  ordinance." 

The  three  counts  in  the  declaration  severally  alleged, 
that  the  defendant  had  been  the  lessee  of  a  certain  stall  in  the 
market  of  Charleston  ;  that  the  commissioners  of  the  mar- 
ket, under  the  authority  vested  in  them  by  the  above  in 
part  recited  ordinance,  deemed  it  necessary  to  vacate  and 
determine  his  lease ;  that  after  such  determination  he  con- 
tinued to  occupy  the  stall,  and  to  sell  or  offer  for  sale 
articles  in  it  on  different  days  specified,  and  thus  had  be- 
come liable  for  the  penalty  prescribed. 

The  proceedings  of  the  commissioners  of  the  markets 
were  briefly  as  follows.  On  the  6th  of  July,  1842,  the 
clerk  of  the  market  reported  the  defendant  and  one  Ken- 
nedy for  fighting  in  the  market,  and  the  former  for  stabbing 
the  latter  with  a  butcher's  knife.  It  was  then  resolved 
that  Goldsmith  be  expelled  from  the  market,  and  his  stall 
vacated. 

On  the  10th  of  August,  the  resolution  of  the  6th  ult.  was 
rescinded,  and  it  was  resolved  that  Kennedy  and  Gold- 
smith be  fined  each  $20,  and  be  suspended  from  selling  in 
the  market  for  a  month,  and  that  their  stalls  be  vacated  du- 
ring that  time. 

The  commissioners  also  resolved  that  no  counsel  from 
that  time  should  be  heard  before  the  board.  On  the  24th 
of  August,  at  a  special  meeting  of  the  commissioners,  a 
communication  was  received  from  Goldsmith,  refusing  to 
comply  with  the  resolution  of  the  10th  of  that  inst :  where- 
upon it  was  resolved  that  suit  be  commenced  against  him 
for  each  day  he  had  sold  in  the  market  in  violationof  the 
said  resolution  under  the  ordinance  of  1835,  and  that  the 
clerk  furnish  the  necessary  evidence  as  to  the  days  on 
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which  it  had  been  violated.  It  was  also  resolved  that  the 
commissioDers  of  the  week  do  call  to  their  aid  some  other 
commissioners  of  the  markets,  and  proceed  to  seize  any 
article  or  articles  which  defendant  might  have  for  sale  in 
the  stall  declared  to  be  vacant,  agreeably  to  the  ordinance 
of  1835;  also  that  said  commissioners  be  authorized  to  call 
upon  the  clerk  of  the  market  and  city  marshal  to  execute 
their  order. 

On  the  7th  September  following,  it  was  resolved  that 
the  chairman  of  the  board  of  commissioners  obtain  the 
opinion  of 'the  city  attorney,  as  to  the  power  of  the  com- 
missioners to  continue  to  seize  defendant's  meat  offered 
for  sale  in  the  market,  and  that  the  board  determine  at  an 
adjourned  meeting  finally,  as  to  the  course  to  be  pursued. 

At  the  adjourned  meeting  it  was  recommended,  in  the 
opinion  of  the  city  attorney,  that  no  further  seizure  be 
made  until  the  decision  of  a  suit  commenced  by  the  defend- 
ant, which  recommendation  was  adopted. 

The  proof  was  that  defendant  was  the  lessee  of  two 
stalls  on  the  10th  of  August,  1842 — that  the  resolution  of 
that  date  was  served  on  him  on  the  11th  of  that  instant — 
that  he  offeled  meat  in  the  market  subsequently  to  the  ser- 
vice of  the  resolution,  which  was  seized  on  the  25th  of  Au- 
gust. The  resolution  of  the  6th  July  was  communicated  to 
defendant  on  the  1 1th  of  that  inst.  The  witness,  who  was 
the  clerk  of  the  market,  served  but  the  one  resolution  on 
Goldsmith,  and  did  not  notify  him  of  that  of  the  24th  of 
August. 

As  to  the  entry  of  7th  September,  there  was  no  notice 
of  any  communication  from  Gkildsmith. 

Since  the  1st  October,  defendant  had  been  restored,  and 
had  not  tendered  the  rent  since. 

The  counsel  for  the  city  objected  to  evidence  of  the  af- 
fray, and  the  objection  was  sustained  by  the  court. 

Defendant  before  the  commissioners  denied  their  right 
to  try  an  affray. 

The  court  charged  the  jury  that  the  City  Council,  under 
the  charter,  had  power  to  pass  ordinances  regulating  the 
public  markets  of  the  City,  and  to  appoint  commissioners 
to  execute  and  see  to  the  execution  of  these  ordinances. — 
That  as  the  action  was  brought  exclusively  under  the 
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ordinance  of  1835,  the  defendant  must  be  found  answera- 
ble under  it,  or  not  at  all.  That  the  Act  of  1825,  sec.  6 
and  7,  Ord.  p.  27,  did  provide  that  if  any  person,  <&c.  shall 
assault,  <&c.  in  the  market,  the  person  so  oflending  shall  be 
liable  to  a  penalty;  and  by  the  7th  section,  if  the  person 
so  offending  be  a  butcher,  be,  c&c.  shall,  at  the  discretion  of 
a  majority  of  the  commissioners,  be  deprived  of  his  stall; 
but  that  the  ordinance  of  1835  left  the  whole  matter  to  the 
discretion  of  the  commissioners.  They  are  thereby  "  au- 
thorized, when  they  deem  the  same  necessary,  to  vacate," 
<ftc.  Their  discretion  was  to  be  the  rule — the  measure  of 
necessity.  The  leaning  of  courts  and  juries  was  that  per- 
sons in  authority  would  exercise  rightly  the  discretion 
vested  in  them,  and  considerable  latitude  would  be  given 
to  that  construction  of  this  discretion.  But  still  it  was 
subject  to  investigation — ^and  if  at  any  time  it  was  exer- 
cised capriciously  or  improperly,  it  would  be  controled. — 
The  Act  of  1825  did  give  the  commissioners  power,  under 
certain  circumstances,  to  vacate  stalls  for  an  affray  by 
butchers  in  the  market — but  the  affray  must  have  been  "in 
the  market" — and  it  did  not  appear  to  the  court  that  the 
commissioners  would,  under  that  ordinance,  have  the  right 
to  vacate  a  stall  for  an  affray  not  at  all  in  the  market,  and 
not  within  that  jurisdiction.  In  this  case  no  rul^s  were 
produced,  further  than  were  furnished  by  the  ordinances 
— ^no  evidence  was  offered  to  the  jury  to  show  the  charac- 
ter of  the  discretion  used  by  the  commissioners,  or  that  it 
it  even  fell  within  the  provisions  of  the  ordinance  of  1825, 
and  that  the  affray  was  in  the  market.  When  the  defend- 
ant was  about  to  offer  evidence  of  the  affray,  the  plaintiff 
objected  to  it,  and  relied  on  the  discretion  given  to  the 
commissioners,  and  the  court  sustained  the  objection.  The 
real  question  here  was,  had  the  commissioners  in  this  case 
exercised  a  sound  discretion  in  vacating  the  defendant's 
stall — and  the  court  expressly  charged  that  a  liberal  con- 
struction in  support  of  order,  and  the  public  convenience, 
ought  to  be  given  to  this  discretion.  But  whether  the 
matter  charged  against  the  defendant,  for  which  his  stall 
was  vacated,  fell  within  the  discretion  of  the  commission- 
ers, was  a  fact  for  the  consideration  of  the  jury,  and  to 
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them  it  was  left  by  the  court.    They  found  for  the  defend- 
ant. 

Plaintiffs  moved  for  a  new  trial,  on  the  following  grounds :  ^ 
*1.  That  the  ordinance  of  1835  vested  the  commisMoners* 
of  the  market  with  power,  to  be  exercised  at  their  own  dis- 
cretion unqualifiedly,  to  vacate  and  determine  the  lease  or 
hiring  of  the  stalls  in  the  market,  held  by  the  defendant  on 
10th  August,  1842  ;  and  that  this  ordinance  is  within  the 
charter, 

2.  That  under  the  evidence,  the  discretion  of  the  com- 
missioners in  this  instance  before  the  court,  was  exercised 
upon  good  and  substantial  reasons,  and  was  also  sustained 
by  the  ordinance  of  1824,  brought  into  view  by  the  de- 
fendant. 

3.  That,  it  is  respectfully  submitted,  his  honor  the  Re- 
corder erred  in  charging  the  jury  that  the  commissioners 
had  no  legal  power  to  vacate  the  hiring  of  the  stalls,  under 
the  ordinance  of  1835,  unless  for  an  offence  defined  by 
some  law,  rule  or  regulation  already  pi-ovided,  expressly 
designating  the  offence. 

4.  That  even  under  the  rule  laid  down  in  the  chaise, 
from  the  examination  of  Mr.  Furman,  the  chairman  of  the 
board,  introduced  and  questioned  by  the  defendant,  it  was 
sufiSiciently  proved  that  the  case  investigated  by  the  com- 
missioners on  10th  August,  1842,  was  founded  on  an  affray 
in  which  the  defendant  was  concerned,  in  or  near  the  mar- 
ket, with  another  butcher,  in  which  one  of  the  parties  was 
stabbed,  which  of  itself  constituted  a  valid  cause  for  the 
action  of  the  commissioners  in  the  premises,  within  the 
law  as  construed  by  the  court,  and  was  in  fact  the  basis  of 
their  proceeding. 

5.  That  it  was. a  part  of  the  contract  upon  which  the 
stalls  were  hired,  that  the  lease  or  hiring  could  at  any  (ime 
be  determined,  at  the  will,  or  by  the  vote,  of  the  commis- 
sioners of  the  market. 

6.  That  the  verdict  was  contrary  to  law  and  evidence. 

Eckhardj  City  Attorney,  for  the  Appellant. 

B.  F.  Hunt,  for  Goldsmith.  The  main  question  is  this.  The 
commissioners  of  the  market  accused  Groldsmith  of  violating  an 
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ordinance  by  fighting  in  the  market ;  and  instead  of  trying  him  by 
witnesses  on  oath,  or  hearing  the  accused  by  his  counsel,  they,  in  an 
arbitrary  and  contemptuous  way,  made  a  decree  that  he  be  pun- 
ished  by  a  suspension  from  selHng  in  the  market  one  month,  and 
be  fined  twenty  dollars,  and  the  suit  was  brought  to  recover  the 
penalty  for  not  complying  with  this  judgment.  Mr.  Goldsmith 
contends  that  the  charge  was  not  true — that  by  the  Constitution 
he  could  not  be  deprived  of  a  trial  by  jury  and  being  heard  by 
counsel,  and  when  it  was  too  clear  that  the  judgment  of  the  com- 
missioners was  arbitrary  and  illegal,  the  city  attorney  resorted  to 
an  ordinance  giving  a  discretion  to  the  commissioners  to  vacate 
stalls  at  their  pleasure.  This  was  a  shift  to  get  rid  of  the  ille- 
gal conviction.  Had  the  commissioners  in  fact  for  their  mere 
pleasure  vacated  his  lease,  it  might  have  availed.  But  they  did 
not:  they  suspended  his  right  as  a  punishment  for  an  offence, 
and  they  convicted  him  without  trial  by  witnesses  on  oath,  and 
without  trial  by  jury,  and  the  true  question  is,  can  such  convic- 
tion stand?  To  say  that  the  suit  was  for  holding  over  after 
vacating  by  the  commissioners,  is  to  subvert  the  truth.  They 
did  not  declare  his  stall  vacant,  except  as  a  punishment^  and  it 
is  evasive  now  to  shelter  themselves  under  any  other  and  distinct 
power. 

These  inferior  tribunals  disposing  of  the  business  of  a  citizen, 
turning  him  out  of  employ  arbitrarily,  is  against  magna  ckarta^ 
and  there  is  no  urgent  necessity  to  excuse  their  arbitrary  act. 

Ouria^per  Wardlaw,  J.  The  question  now  is  not  as  to 
the  seizure  of  the  meat  by  the  commissioners  of  the  mar- 
ket, nor  as  to  the  fine  declared  or  imposed  by  them ;  but 
only  as  to  the  penalty  which  the  defendant  is  alleged  to 
have  incurred  under  the  ordinance  of  1835,  by  selling  in 
the  market  after  his  stall  had  been  declared  vacant. 

The  Recorder  held  the  discretion  of  the  commissioners 
to  be  the  rule,  the  measure  of  the  necessity  which  required 
them  to  declare  the  stall  vacant ;  yet  he  held  that  this  dis- 
cretion was  subject  to  investigation ;  that  it  would  be  con- 
trolled, if  at  any  time  it  was  exercised  capriciously  or  im- 
properly ;  and  tnat  it  was  a  fact  for  the  consideration  of  the 
jury,  whether  the  matter  charged  against  the  defendant, 
for  which  his  stall  was  vacated,  fell  within  the  discretion 
of  the  commissioners,  the  real  question  being,  had  the 
55 
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commissioners  exercised  a  sound  discretion  7  Under  these 
views,  it  would  seem  that  all  the  evidence  offered  by  the 
defendant  should  have  been  received,  to  enable  the  jury 
wisely  to  decide  the  appeal  from  the  commissioners's  de- 
cision to  them.  But  such  views  are  inconsistent  with  just 
notions  of  discretion.  There  is  no  discretion  if  there  be  a 
will  to  which  it  must  conform ;  and  if  there  be  no  will, 
there  can  be  no  appeal.  If  a  discretionary  power  be  given 
for  a  certain  purpose,  then  the  exercise  of  power  for  ano- 
ther purpose  is  an  abuse ;  and  if  the  improper  purpose  be 
apparent,  the  exercise  is  void.  In  such  case  the  discretion 
is  limited  by  the  purpose,  but  still  must  be  free  within  its 
prescribed  limits. 

Here  the  language  of  the  ordinance  is,  that  the  commis- 
sioners are  "  authorized,  when  they  deem  the  same  neces- 
sary, to  vacate  and  discontinue  the  lease  or  hiring  of  any 
of  the  stalls,"  and  whenever  they  "shall  see  fit  to  declare 
any  stall  vacant,"  &c. — An  absolute  discretion  is  given  to 
them,  limited  only  by  the  purpose  for  which  their  powers 
are  conferred — the  good  of  the  city.  If  it  should  be  ap- 
parent that  that  purpose  was  departed  from,  as  if,  for  in- 
stance, upon  the  face  of  their  acts  it  should  appear  that 
their  discretion  was  exercised  to  wreak  private  malice,  in 
opposition  to  their  own  views  of  the  city's  good,  their  act 
would  be  void  for  fraud  and  corruption.  But  all  presump- 
tions must  be  made  in  favor  of  their  good  intentions,  and 
no  error  of  judgment  upon  a  matter  committed  to  their 
judgment  without  appeal,  can  make  their  act  void,  or  give 
an  appeal  not  before  provided  for. 

Other  persons  may  think  that  the  commissioners  have 
not  done  wisely — that  the  means  they  adopted  were  not 
best  suited  to  attain  the  end  proposed ;  but  the  right  and 
responsibility  of  judgment  are  in  them,  and  not  in  other 
persons.  They  are  not  bound  to  shew  why  "  they  see  fit 
to  declare  any  stall  vacant,"  nor  to  explain  nor  justify  their 
act  in  execution  of  the  ordinance,  any  more  than  the  Coun- 
cil to  do  the  like  as  to  complaints  made  for  their  passing 
the  ordinance,  or  the  Legislature  as  to  complaints  for  char- 
tering the  city.  The  errors  of  all  these  bodies  in  their 
prescribed  limits  are  to  be  corrected  in  like  manner^  by 
appeals  to  their  justice  and  good  sense,  and  by  change  of 
the  individuals  who  compose  them. 


Charleston,  January,  1844.  435 

The  only  question,  then,  (if  corrupt  purpose  in  the  com- 
missioners cannot  be  sustained,)  is  whether  the  ordinance 
was  within  the  powers  of  the  Council  constitutionally  dele- 
gated 4o  it:  and  when  it  is  considered  that  in  cities,  policy 
necessarily  requires  many  restraints  upon  individual  free- 
dom, and  that  especially  in  relation  to  markets— objects  of 
universal  interest — numerous  minute  regulations  prevail 
in  all  large  cities,  advantageous  to  both  buyer  and  seller, 
although  arbitrary,  and  sometimes  vexatious,  there  can 
remain  no  doubt,  that  the  summary  exercise  of  severe 
powers  here  authorized,  and  committed  to  the  commis- 
sioners of  the  markets,  may  be  required  by  the  public  con- 
venience, and  is  altogether  consistent  with  the  rights  se- 
cured to  the  citizen.  He  also  takes  a  lease  of  a  stall — 
knows  the  tenure  by  which  it  is  to  be  held — and  when  his 
stall  may  be  declared  vacant,  has  no  more  just  right  of 
complaint  than  another  who  is  prohibited  from  selling  be- 
cause he  has  never  leased  a  stall,  or  another  whose  com- 
modities are  seized  because  they  were  exposed  at  prohibit- 
ed hours,  or  in  prohibited  places,  or  in  a  manner  contrary 
to  some  of  the  prescribed  regulations. 

The  hiring  of  a  stall  is  in  fact  the  purchase  of  a  license 
to  sell:  the  market  and  all  the  stalls  in  it,  are  vested 
in  the  city,  and  the  government  of  them  entrusted  to  the 
commissioners.  In  the  discretion  which  they  are  author- 
i25ed  to  exercise,  it  is  not  to  be  presumed  that  the  commis- 
sioners will  withdraw  their  license  without  at  least  believ- 
ing that  the  good  of  the  city  will  be  thereby  promoted, 
inasmuch  as  they  individually,  and  all  their  fellow  citizens 
for  whom  they  act,  have  an  interest  in  promoting  the  com- 
petition of  sellers  in  the  market ;  but  to  embarrass  their 
summary  determination  of  a  case,  or  to  subject  it  to  revi- 
sion, might  deprive  them  of  the  power  of  preserving  order, 
or  enforcing  regulations  essential  to  the  common  interest 
of  buyers  and  sellers,  and  to  the  peace  and  prosperity  of 
the  city. 

The  Recorder,  then,  having  submitted  to  the  jury  as  a 
question  of  fact,  that  which,  as  matter  of  law,  should  have 
been  decided  in  favor  of  the  plaintiffs,  a  new  trial  must  be 
had. 

O'Neall,  Evans,  Butler,  and  Frost,  JJ.  concurred. 
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James  Judge  and  JR.  Dennis  ads.  If.  Fiske  and  W.  Eager. 

1.  Rent  being  due  on  a  written  lease,  under  seal,  payable  quarterly,  the 
landlord  accepted  the  notes  of  his  tenant  for  the  several  quarters'  rent  due, 
to  be  paid  at  future  stated  periods,  and  gave  a  receipt  for  them,  as  in  faVL  of 
rent  when  paid,  but  before  any  of  the  notes  were  due,  destrained. 

2.  The  acceptance  of  the  notes  by  the  landlord  operated  as  an  agreement 
to  suspend  the  right  of  distress  until  there  was  a  default  in  payment,  and  this 
agreement  was  supported  by  a  sufficient  consideration. 

3.  The  mere  making  of  a  promissory  note  or  bill  is  no  satisfaction  of  a 
precedent  debt.  It  operates  to  suspend  the  party's  right  to  sue  on  the  old 
debt  until  there  is  a  right  of  action  on  the  new.  And  the  reason  of  the  rule 
makes  it  applicable  to  all  classes  of  debts. 

4.  The  cases  from  1  Nott  &  McCord,  187;  3  McCord,  484,  and  4  ib. 
544,  held  not  to  conflict  with  this  decision. 

Before  Evans,  J.   Charleston^  April  Term^  1843. 

This  was  an  action  of  replevin.  Fiske  leased  qf  Judge 
a  tenement  in  the  city,  for  the  term  of  three  years.  It  was 
a  written  lease,  under  seal,  whereby  a  rent  of  $500  was 
reserved,  payable  quarterly.  On  the  1st  May,  three  quar- 
ters rent  were  due,  and  on  the  7th,  Fiske  gave  Judge  three 
notes,  one  for  each  quarter,  payable  at  six,  seven  and  eight 
months,  with  interest  added  from  the  time  each  quarter's 
rent  was  due.  On  the  1st  August,  another  quarter's  rent 
was  due,  for  which  the  note  of  Fiske  and  Eager  was  given, 
payable  at  five  months,  with  interest  added.  Judge  gave 
a  receipt  for  the  notes,  as  in  full  of  rent  when  paid.  In 
October,  before  any  of  the  notes  were  due,  Judge  issued  a 
distress  warrant ;  the  goods  were  replevied,  and  the  case 
came  on  to  be  tried  at  this  Term,  on  the  question  whether 
the  rent  was  due  at  the  time  of  the  distress.  The  case 
turned  on  whether  the  landlord,  by  taking  the  notes,  had 
entered  into  a  binding  contract  to  wait  for  the  rent  until  the 
notes  were  due.  If  he  had,  then  no  rent  was  due.  The 
court  was  of  opinion,  and  so,  charged,  that  the  lease,  being 
a  higher  security,  was  in  no  way  impaired  by  the  simple 
contract.  2.  That  construing  the  notes  into  an  agreement 
to  extend  the  time  of  payment  of  the  rent,  yet  it  was  nu- 
dum pactum,  and  void,  for  want  of  a  consideration.    The 
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notes  were  tendered  back  at  the  time  of  the  distress,  and 
were  produced  in  court,  to  be  delivered  up.  The  jury, 
however,  found  a  verdict  for  the  plaintiffs,  for  three  hun- 
dred dollars. 

P.  S.  After  the  goods  were  levied  on,  the  store  vvas 
locked  up  for  a  day,  and  until  the  plaintiffs  could  find  s&: 
curity  for  the  replevin. 

Defendants  appealed,  on  the  following  grounds : 

1.  Because  the  taking  of  the  notes  by  the  avowant  was 
neither  a  payment  of  the  rent,  nor  a  suspension  of  his  right 
to  distrain,  and  he  was  entitled  to  recover  the  whole 
amount,  with  interest,  for  which  the  distress  was  made. 

2.  Because  the  avowant  was  stopped  by  the  court  from 
shewing,  in  the  previous  case  tried  of  James  Judge  and  N. 
Dennis  ads.  Samuel  A,  Nelson^  that  the  plaintiff  was  in  in- 
solvent circumstances,  and  consequently  did  not  offer  the 
evidence  in  this  case. 

3.  Because  the  verdict  was  erroneous,  in  finding  damages 
for  the  plaintiffs,  when  it  was  not  proved  that  any  injury 
had  been  sustained  from  the  distress. 

4.  Because  the  verdict  was  contrary  to  law  and  evidence. 

Phillips^  for  the  motion.     Rice^  contra. 

Cwriayper  O'Neall,  J.  Two  questions  arise  in  this 
case.  1st.  Did  the  notes  accepted  by  the  defendant.  Judge, . 
operate  as  an  agreement  to  suspend  his  right  of  distress 
until  there  was  a  default  in  payment  1  2d.  Was  there  a 
sufficient  consideration  to  make  the  agreement  to  suspend 
enforcible  as  a  legal  contract  ? 

1st.  The  receipts  given  for  the  notes  are,  that  they, 
when  paid,  shall  be  in  full  of  the  respective  quarters  of 
rent  for  which  they  are  given.  The  plain  import  of  this 
is,  on  the  part  of  the  landlord,  I  accept  this  in  lieu  of  rent, 
until  the  security  is  due,  then,  if  it  be  not  paid,  my  remedy 
by  distress  will  be  resorted  to.  It  is  very  true,  that  the 
making  of  a  promissory  note,  or  bill,  is  not,  of  itself,  satis- 
faction of  an  antecedent  debt.  But  yet  it  is  equally  true, 
if  it  be  accepted  as  payment^  it  would  have  that  effect  If 
the  mere  making  of  a  promissory  note  or  bill  be  not  satis- 
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faction  of  a  precsedent  debt,  what  legal  effect  does  it  baTe? 
It  unquestionably  operates  to  suspend  the  party's  right  to 
sue  on  the  old  debt  until  a  right  of  action  would  be  given 
on  the  new.  In  the  language  of  some  of  the  cases,  it  is 
prima  facie  satisfaction,  and  this  prima  facie  conclusion 
must  be  removed  before  the  party  can  recover  on  the  old 
debt.  This  cannot  be  denied  in  cases  of  simple  contract, 
for  the  books  are  full  of  such  cases,  as  Burdick  vs.  Green^ 
15  Johns.  247;  Pintard  vs.  Tackington,  10  Johns.  103  ;  An- 
gd  V8.  nUoTij  8  Johns.  149 ;  and  Holmes  ife  Drake  vs.  De- 
camp, 1  Johns.  34.  The  difficulty  is  in  saying  what  is  the 
effect  of  a  bill  or  note  on  a  higher  security.  Generally 
speaking,  there  is  no  doubt  about  the  rule,  that  it  would 
not  deprive  the  party  of  the  benefit  of  such  higher  securi- 
ty by  extinguishing  it.  But  I  do  not  perceive  why  it  may 
not  be  considered  as  a  contract  to  wait  on  the  higher  secu- 
rity until  the  note  or  bill  is  due,  and  then,  if  not  paid,  to 
resort  to  it.  Mr.  Chitty,  in  his  treatise  on  Contracts,  593, 
after  stating  generally  the  rule  which  I  have  stated,  and 
which  is  extracted  from  cases  of  simple  contracts,  says : 
''  The  reason  that  the  instrument,  during  its  currency,  is  a 
bar  to  an  action  for  the  debt,  is,  that  the  entering  into  a 
new  engagement  and  security,  by  becoming  a  party  to  an 
instrument  which  subjects  the  debtor  to  peculiar  liabilities, 
or  affords  the  creditor  fresh  and  peculiar  rights,  constitutes 
a  new  and  good  consideration  for  giving  credit.  During 
the  currency  of  the  security,  the  original  remedy  is  there- 
fore suspended,  or  in  abeyance."  The  reason  thus  given 
for  the  rule  makes  it  applicable  to  all  classes  of  debts,  and 
in  all  it  would  have  equal  effect:  for  if  it  be  good  as  a  con- 
tract, to  give  time  on  a  contract  of  equal  degree,  it  must  be 
so  of  one  of  superior  degree.  In  Chitty  on  Bills,  123,  the 
rule  is  stated,  "a  person,  by  taking  a  bill  of  exchange  or 
promissory  note,  in  satisfaction  of  a  former  debt,  or  of  a  debt 
created  at  the  time,  is  precluded  from  afterwards  waiving 
it,  and  suing  the  person  who  gave  it  to  him  for  the  original 
debt,  before  the  bill  is  due ;  for  the  taking  of  the  bill 
amounts  to  an  agreement  to  give  the  person  delivering  it 
credit  for  the  length  of  time  it  has  to  run."  The  general  terms 
of  this  rule  cover  all  debtSy  but  it  is  true  the  cases  referred  to 
were  where  the  original  contracts  were  simple  contracts. 
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But  the  Judges  do  not  make  any  thing  of  that  circumstance. 
Indeed,  in  all  the  cases,  (as  in  Steedman  vs.  Gooch,  1  Esp. 
3,)  the  language  is  used  as  was  by  Lord  Kenyon,  in  that 
case,  who  said  that  "the  law  was  clear,  that  if  in  payment 
of  a  debt,  the  creditor  is  content  to  take  a  bill  or  note,  pay- 
able at  a  future  day,  he  cannot  legally  commence  an  action 
on  his  Original  debt,  until  such  bill  or  note  becomes  payable, 
or  default  is  made  in  payment."  In  Putnam  vs.  Leivis^ 
Adm'r.  of  Leims,  8  Johns.  R.  304,  where  a  note  was  given 
by  the  defendant,  for  an  account  against  his  intestate,  it 
was  held  that  the  note  was  no  payment  of  the  book  debt ; 
it  could  only  suspend  the  right  of  action  during  the  time  a/- 
lotvedfor  the  payment  of  the  note.  Looking  at  the  note  or 
bill  taken  in  satisfaction  as  a  contract  to  give  time,  if  it  be 
founded  on  a  sufficient  consideration,  there  can  be  no  diffi- 
culty in  holding  it  to  be  binding  upon  the  creditor  by  a  con- 
tract of  superior  as  well  as  one  of  equal  degree.  The  cases 
from  1  N.  ifc  McC.  187 ;  3  McC.  484,  and  4  McC.  544,  do 
not  militate  against  this  view.  For  in  the  case  from  1  N. 
<&  McC.  an  order  was  drawn  on  a  person  not  in  funds,  and 
hence  its  non-payment  cast  the  landlord  back  on  his  origi- 
nal rights.  In  the  case  from  3  McC,  the  single  bill  ex- 
pressed upon  its  face  that  it  was  given  for  rent,  and  there 
was  no  attempt  to  enforce  payment  until  it  was  due.  In 
4  McC,  the  case  was  on  a  penal  bond,  conditioned  to  pay 
in  instalments,  one  of  which  was  due  before  the  distress 
was  resorted  to.  This  was  enough  ;  for  the  debtor  had 
not  kept  his  contract,  and  hence  the  creditor  could  not  be 
compelled  to  do  it  There  is,  therefore,  I  think,  no  difficul- 
ty in  concluding  that  the  notes  accepted  by  the  landlord 
were  an  agreement  on  his  part  to  extend  the  time  of  pay- 
ment. It  is,  then,  necessary  to  enquire  whether  this  agree- 
ment is  supported  by  a  sufficient  consideration. 

2d.  Any  thing  which  confers  benefit  on  the  party  pro- 
mising, or  is  loss  or  inconvenience  to  the  party  to  whom 
the  promise  is  made,  is  a  sufficient  consideration.  Ghitty 
on  Con.  25.  Here  the  enquiry  will  be,  was  the  making  of 
the  notes  a  benefit  to  the  landlord,  or  a  loss  to  the  tenants  1 
It  gave  to  the  landlord  an  additional  security,  and  that  a 
commercial  one,  upon  which  he  could  raise  money,  and 
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which,  if  not  paid,  would  then  give  place  to  the  former  se- 
curity, the  right  to  distrain. 

This,  it  seems  to  roe,  was  a  plain  benefit.  So,  too,  the 
debtor,  the  tenant,  placed  himself  in  this  position :  if  he 
failed  to  pay,  he  was  liable  to  be  protested,  and  thus  lose 
his  credit,  which,  to  a  man  in  trade,  would  be  a  great  loss. 
And  everywhere,  the  fact  of  making  a  promissory  rfegotia- 
ble  note,  subjects  a  party  to  a  new  liability  ;  for  if  it  be  ne- 
gotiated before  due,  all  the  maker's  defences  against  the 
original  creditor  are  gone. 

In  the  extract  already  made  from  Chitty  on  Contracts, 
593,  the  making  of  such  a  note  or  bill  is  stated  to  be  "  a 
new  and  good  consideration  for  giving  credit."  In  Leigh's 
N.  P.  1,29,  the  same  principle  is  affirmed,  and  the  case  of 
Udn  V8.  Brook,  1  B.  <&  A.  s.  124,  (20  Eng.  C.  L.  357,)  is  re- 
ferred  to.  That  case  was  brought  on  a  contract  of  indem- 
nity, which,  with  the  consideration,  was  set  out  as  follows, 
in  the  1st  count,  viz  :  the  defendant  and  one  West,  as  as- 
signees of  John  Ikin,  a  bankrupt,  preferred  certain  claims 
against  the  plaintiff,  and  that  in  consideration  of  the  plain- 
ttff  having  delivered  to  them  two  promissory  notes  of  him, 
the  plaintiff,  for  £100,  and  £400,  payable  to  them,  as  such 
assignees,  as  a  composition  for  and  in  satisfaction  of  all 
claims  which  they,  as  assignees,  had  against  the  plaintiff, 
they  promised  to  indemnify  him  against  all  and  every  other 
liability  which  he  was  under  on  account  of  John  Ikin. 
The  2d  count  stated  the  consideration  the  same  as  to  the 
notes,  and  added,  ^^and also  a cognadtj^  and  laid  the  pro- 
mise to  be  in  consideration  of  the  money  so  secured  to  be 
paid  to  them,  it  was  held  by  the  court  that  the  consider- 
ation thus  stated  was  sufficient,  and  that  the  plaintiff  might 
recover  on  the  indemnity  without  the  payment  of  the  mo- 
ney thus  secured  to  be  paid.  This,  it  will  be  seen,  is  the 
very  case  before  the  court ;  for  there,  as  well  as  here,  the 
security  for  an  existing  debt  was  the  consideration.  Being 
hence  satisfied  that  the  consideration  is  enough  to  sustain 
the  contract  to  give  time  on  the  contract  for  rent  until  the 
notes  were  due,  it  follows  that  that  contract  bound  Judge, 
and  that  he  had  no  right  to  distrain  for  rent  arrear ;  and 
that  he  is  liable  for  damages  for  the  trespass  committed  in 
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levying  bis  distress  warrant.    The  jury  were  therefore 
right,  and  their  verdict  cannot  be  disturbed. 
The  motion  is  dismissed. 

Richardson,    Butler,  Wardlaw  and  Frost,  JJ.  con- 
curred. 

Evans,  J.  dissenting.  I  do  not  concur  in  the  opinion  of 
my  brethren,  and  shall  state  as  concisely  as  I  can,  the 
grounds  of  my  dissent.  On  the  1st  May,  1842,  there  was 
due  to  Judge,  by  Fiske,  three  quarters  rent,  for  which,  on 
the  7th  of  May,  Fiske  gave  to  Judge  his  promissory  notes, 
payable  at  six,  seven  and  eight  months.  Judge  gave  a  re- 
ceipt for  the  notes,  expressing  that  they  were  to  be  in  full 
for  the  rent  when  paid.  It  is  not  pretended  that  the  rights 
of  Judge,  as  a  landlord,  are  extinguished  by  these  notes, 
but  that  the  acceptance  of  them  was  an  agreement  to  sus- 
pend his  right  of  distress  for  the  rent  until  the  time  the 
notes  became  due.  There  is  no  question  a  landlord  may 
take  a  note,  or  other  security,  in  satisfaction  of  rent,  or  that 
be  may  stipulate,  by  contract,  to  suspend  the  payment  of 
his  rent  to  a  future  time.  But  such  a  contract,  to  be  bind- 
ing, must  have  some  sufficient  consideration  to  support  it; 
so  that  the  sole  question  in  this  case  is,  whether  the  pro- 
mise of  Judge,  implied  from  his  taking  the  notes,  has  a 
consideration  to  support  it.  To  me  it  seems  clear  there  is 
no  consideration ;  and  therefore  the  contract  was  nudum 
pactum^  and  not  binding  on  him. 

According  to  Chitty,  and  the  elenntentary  writers,  the 
sufficiency  of  the  consideration  must  arise  either  from  some 
benefit  resulting  to  the  promissor,  or  some  damage,  trouble 
or  prejudice  to  the  promisee. 

I  suppose  it  will  hardly  be  contended  that  the  promise 
of  Judge  to  give  Fiske  six,  seven  and  eight  months  to  pay 
a  debt  already  due,  and  for  which  he  had  a  right  of  imme- 
diate distress,  was  any  damage,  prejudice  or  inconvenience 
to  Fiske.  It  was  a  contract  greatly  for  his  benefit,  as 
abundantly  appears  by  his  now  seeking  to  enforce  it;  so 
that,  if  there  be  a  sufficient  consideration  to  sustain  this 
contract,  it  must  arise  from  some  benefit  resulting  to  Judge 
56 
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flrom  the  notes,  which  put  him  in  a  better  condition  than 
he  was  at  the  time  the  notes  were  given. 

This,  it  seems  to  me,  is  resolved  by  enquiring  what  were 
his  rights  when  the  notes  were  received,  and  what  were 
his  rights  afterwards.  On  the  7th  May,  Judge,  as  land^ 
lord,  had  the  right  to  issue  a  distress  warrant,  under  which 
the  bailiff  could  levy  on  all  the  goods  on  the  premises,  and, 
in  the  course  of  a  very  few  days,  sell  the  same,  and  thus 
realize  his  rent  in  money.  The  right  of  distress  is  one  of 
the  highest  security  known  to  the  law.  It  is  even  more 
speedy  than  an  execution,  because  a  sale  may  be  made  in  less 
time.  The  distress  might  be  replevied,  but  the  same  might 
be  clone  if  he  had  levied  after  the  notes  were  due ;  and 
even  if  replevied,  the  landlord  would  have  the  double  se- 
curity of  the  goods  levied  on,  and  the  security  to  the  re- 
plevin  bond. 

Was  his  condition  bettered  in  any  way  by  the  notes  ) 
ibr  if  it  was,  I  concede  he  was  bound  by  the  contract.  He 

g3t  a  negociable  security,  on  which,  by  endorsement,  per* 
aps,  he  could  raise  money  at  the  bank,  provided  both  of 
them  had  credit  there ;  but  if  they  were  of  that  class  whose 
notes  are  npt  discountable  at  the  bank,  he  would  fail  to 
raise  the  money  in  that  way.  The  rule  must  operate  in 
all  cases,  and  apply  as  well  to  those  whose  notes  may  be 
discounted,  as  to  those  who  have  no  bank  credit,  and  to 
those  who  live  remote  from  banks,  as  to  those  who  are 
near  to  them.  If  the  bank  would  not  discount  the  note, 
then  he  would  fail  to  convert  his  note  into  money,  except 
on  such  terms  as  the  conscience  of  a  usurer  might  dictate^ 
But  even  if  the  situation  of  the  parties  was  such  as  to  en-* 
able  the  landlord  to  discount  the  note,  he  would  be  liable, 
by  his  indorsement,  to  the  indorsee,  to  pay  in  case  that  the 
maker  did  not.  I  suppose,  of  course,  as  the  notes  were 
payable  at  a  future  time,  the  accruing  interest  was  added ; 
but  rent  due  on  a  written  lease,  will  bear  interest  as  well 
as  a  note ;  and  in  this  particular  the  note  was  no  benefit 
to  Judge.  The  landlord  had  the  double  security  of  the  right 
of  immediate  distress,  and  the  personal  liability  of  the  ten- 
ant, which  he  has  agreed  to  exchange  for  the  personal 
liability  of  the  maker  of  the  note,  with  a  postponement  of 
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his  right  of  distress  until  the  end  of  the  time  the  note  has 
to  run  ;  and  from  this  agreement  it  is  said  the  landlord  has 
derived  a  benefit.  I  can  perceive  in  it  nothing  more  than 
a  mere  gratuitous  agreement,  which  the  party  making  it 
roaj  at  any  time  retract.  It  in  no  legal  point  of  view  dif- 
fers from  any  other  voluntary  promise  of  a  creditor  to  give 
bis  debtor  a  future  day  of  payment,  which,  I  suppose,  no 
one  will  contend  is  a  contract  binding  in  law.  Unless, 
therefore,  there  be  something  in  a  negotiable  or  bankable 
note  which  elevates  it  above  all  other  securities  for  debt,  I 
do  not  perceive  any  ground  upon  which  it  can  be  said  this 
contract  of  Judge,  to  suspend  his  rights  as  a  landlord,  to  a 
future  day,  is  a  binding  contract.  The  notes  were  produ- 
ced and  tendered  back  at  the  time  of  the  distress,  and- 
Fiske  thus  placed  without  detriment  in  the  same  condition 
he  was  when  the  notes  were  signed.  He  was  disappoint* 
ed,  no  doubt,  in  being  called  on  for  the  rent  sooner  than 
he  expected  to  pay  it.  But  this  can  hardly  be  a  sufficient 
consideration.  If  a  landlord,  in  mere  kindness,  had  pro- 
mised to  wait  six  months  for  his  rent,  and  had  afterwards 
discovered  (hat  his  tenant  was  removing  his  goods,  and  ar- 
ranging his  affairs  so  as  to  defraud  him  of  his  rent,  would 
he  not  have  a  right,  both  in  law  and  conscience,  to  revoke 
his  promise,  and  collect  his  rent  1  And  yet,  in  such  case, 
the  tenant  might  be  disappointed  in  his  expectations. 

I  have  thus  far  considered  this  casein  reference  to  gene- 
ral principles.  I  will  now  consider  it  in  reference  to  the 
authorities.  No  case  has  been  quoted  at  the  bar,  nor  have 
I  been  able  to  find  one,  exactly  like  the  present.  The 
cases  quoted  by  the  counsel  for  the  appellees,  relate  to  a 
different  subject.  The  case  of  Holmes  (ft  Drake  vs.  Decamp^ 
1  Johns.  33,  merely  decides  what  I  suppose  no  lawyer  will 
deny,  that  if  a  negotiable  note  be  given  for  a  simple  con- 
tract debt,  the  party  cannot  recover  on  the  original  con- 
tract before  the  note  is  due,  and  not  then  unless  lie  shews 
the  note  was  lost,  or  produces  and  cancels  it  at  the  trial. 
The  cases  oi  Pintardvs,  Tackington,  and  Burdickva.  Gfreen^ 
15  Johns.  247,  are  but  an  affirmation  of  the  same  princi- 
ple ;  and  so  are  all  the  cases,  both  English  and  American, 
quoted  in  Chitty  on  Contracts,  593,  '4  and  '5.  All  these 
cases  go  on  a  clear  and  obvious  principle,  that  a  note  is  a 
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better  security  than  an  open  account.  That  it  is  better  is 
obvious.  It  is  negociable  ;  it  bears  interest ;  and  as  it  im- 
ports a  consideration,  the  plaintiflf  is  not  bound  to  prove 
the  original  contract,  and  therefore  comes  within  the  rule 
that  the  taking  of  a  higher  and  better  security,  if  not  an 
entire  extinguishment  of  the  debt,  is  an  extinguishment 
sub  modo^  as  is  said  in  some  of  the  cases.  The  right  to  sue 
on  the  original  contract  is  suspended  until  the  note  becomes 
due,  and  the  action  will  not  tnen  lie,  unless  the  note  is  pro- 
duced, or  accounted  for  on  the  trial.  But  these  decisions 
do  not  touch  the  question  involved  in  this  case,  unless  it 
can  be  shewn  that  a  promissory  note  is  a  higher  security 
than  a  distress  for  rent.  The  case  of  Price  vs.  Limehousej 
4  McG.  544,  is  more  likeT  the  present  than  any  of  the  cases 
which  have  been  cited.  In  that  case  a  bond  had  been  giv- 
en for  the  payment  of  the  rent  by  instalments.  After  one 
instalment  was  due,  but  long  before  the  other,  a  distress 
was  levied  for  all  that  was  then  due  by  the  lease.  The 
amount  levied  included  the  whole  first  instalment,  and  a 
part  of  the  second,  which,  by  the  condition  of  the  bond, 
was  not  due  until  a  year  and  more  afterwards.  It  does 
not  appear  from  the  report  that  the  question  involved 
in  this  case  was  made,  but  I  should  infer  from  that,  that  it 
was  not  supposed  to  be  an  available  defence,  or  it  would 
have  been  noticed  either  by  the  counsel  or  the  court.  The 
action  in  that  case  was  not  on  the  bond  ;  it  was  offered  as 
evidence,  as  ttie  notes  were  in  this  case,  of  the  time  when 
the  rent  was  to  be  paid  by  the  contract  of  the  parties.  Nor 
is  it  any  answer  to  this  to  say  that  the  condition  of  the 
bond  being  broken  by  defauU  in  pitying  up  the  first  instal- 
ment, the  whole  bond  was  forfeited.  But  this  argument 
goes  too  far,  as  it  would  justify  the  levy  for  the  rent  not 
yet  due,  which,  by  the  condition  of  the  bond,  was  to  be 
paid  at  the  same  time  as  some  which  was  due,  and  which 
was  levied  by  the  distress. 

For  the  reasons  before  stated,  I  was  of  opinion,  and 
still  adhere  to  it,  that  the  landlord's  taking  notes  for  rent 
already  due  on  a  lease,  with  the  right  of  immediate  dis- 
tress, did  not  create  any  legal  obligation  to  wait  until  the 
notes  became  due ;  and  upon  the  return  or  tender  of  the 
notes,  be  might,  at  any  time,  proceed  to  collect  his  rent  ac- 
corditig  t6  his  original  rights. 
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David  R  Dillon  vs.  C.  A.  Watkins. 

1.  Under  the  2l8t  sec.  of  the  Act  of  1839,  which  makes  it  the  duty  of  the 
Clerk  before  issuing  a  writ  in  Attachment  <<totake  from  the  plaintiff,  or  his 
or  her  agent,  a  bond  to  the  defendant,"  6lc.  an  attorney  authorized  to  bring 
the  action  may  give  his  own  bond,  <%tyling  himself  agent;"  and  this  is 
enough  to  justify  the  clerk  in  signing  the  writ 

2.  The  21st  sec.  of  the  Act  of  1839,  constitutes  another  remedial  Act  as 
well  as  that  of  1799. 

3.  It  is  not  necessary  that  the  person  voluntarily  giving  the  bond  produce 
a  special  power  of  attorney  to  bind  himself  by  such  a  bond.  All  that  the 
Act  of  1839  requires  is,  that  he  be  the  plaintijSPs  agent,  with  authority  for 
such  a  purpose,  and  not  a  mere  intruder. 

Before  Richardson,  J.  Charlestoriy  Foil  Term^  1843. 

Messrs.  Bailey  and  Brewster^  attornies  at  law,  had  re- 
ceived a  letter  from  the  plaiDtiff,  who  was  absent  from  the 
State,  authorizing  them  to  issue  a  writ  in  attachment.  Mr. 
Brewster  tendered  his  own  bond  for  the  purpose  of  obtain- 
ing the  writ,  which  the  Clerk  refused,  and  this  was  a  rule 
upon  him  to  shew  cause  for  such  refusal. 

*'Oq  motion  of  Henry  Bailey,  attorney  for  the  plaintiff, 
ordered  that  Daniel  Horlbeck,  Esq.  Clerk  of  the  Court  of 
Common  Pleas  for  Charleston  district,  do  shew  cause,  in- 
stanter,  why  he  refuses  to  admit  the  agent  of  the  said,  plain- 
tiff, (he  being  absent  from  the  said  State)  to  sign  the  at- 
tachment bond,  in  this  case,  in  accordance  with  the  provi- 
sion of  the  Act  of  Assembly,  in  such  case  made  and  pro- 
vided." 

'^In  reply  to  the  rule  in  this  case,  the  clerk  submits  to  the 
court,  that  this  has  been  the  first  time  since  the  Act  of 
1839,  in  which  an  application  has  been  made  to  the  clerk 
to  sign  an  attachment  writ  on  bond  signed  by  the  agent  in 
the  agent's  name.  The  practice  of  the  clerk's  office  of  this  dis- 
trict relative  to  attachment  writs  since  he  has  been  clerk, 
(July,  1841,)  and  before  that,  as  far  as  the  clerk  can  ascer- 
tain from  examination  of  papers  in  his  office,  has  been,  that 
the  clerk  personally  draw  and  take  from  the  plaintiff,  or  if 
he  be  absent,  from  his  attorney  in  fact,  a  bond  in  the  name 
of  the  plaintiff. 
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"The  present  clerk  has  refused  ^invariably)  to  recognize 
any  person  as  attorney  in  fact,  wno  did  not  produce  a  re- 
gular power  of  attorney,  under  seal,  authorizing  the  attor- 
ney to  sign  an  attachment  bond.  Some  of  the  members  of 
the  bar  have  protested  against  the  practice  of  the  present 
clerk,  so  far  as  concerns  the  clerk's  refusal  to  recognize  a 
person  as  attorney  in  fact,  who  produced  a  letter  with  a 
post  mark,  but  no  appeal  has  ever  been  taken  from  his  de- 
cision. 

"The  clerk  is  satisfied  many  creditors  have  obtained  pre- 
cedence under  our  attachment  law,  from  the  course  he  nas 
pursued,  and,  therefore,  would  request  the  judgment  of  the 
court  on  the  points  raised  in  this  case. 

"The  clerk  declines  signing  the  writ. 

"1st.  Because,  though  the  Clerk's  Act  of  1839,  page  76, 
taken  by  itself,  may  justify  the  clerk's  signing  the  writ,  yet 
when  taken  in  connection  with  the  previous  Acts  which 
are  unrepealed ;  and  also  considering  the  judgment  of  the 
Appeal  Court,  in  the  case  of  Myers  vs.  Lems,  1  McMul- 
lan's  Rep.  p.  54,  the  clerk  conceives  the  law  to  be,  that  the 
attachment  bond  must  be  in  the  name  of  the  plaintiff. 

"2d.  Because,  if  the  said  Act  justify  the  clerk  in  signing 
an  attachment  writ,  on  taking  bond  from  the  plaintiflPs 
agent  in  the  agent's  name,  yet  the  clerk  conceives  a  mere 
letter  with  a  post  mark,  (the  evidence  of  agency  in  this 
case)  authorizing  the  agent  to  sign  the  bond,  is  not  suffi- 
cient evidence  of  the  agent  being  regularly  constituted. 

"3d.  Because  also,  the  clerk  conceives  that  as  the  Attach- 
ment Act  confers  high  and  unusual  powers  on  the  creditor 
over  the  debtor's  property,  it  is  incumbent  on  the  agent  to 
produce  a  r^ular  power,  which  is  to  be  filed  in  the  clerk's 
office,  as  an  indemnity  for  the  absent  debtor,  by  way  of  evi- 
dence, in  case  the  attachment  has  been  surreptitiously  is- 
sued by  imposition  on  an  attorney  of  the  court.     And, 

"4  th.  Because,  the  clerk  conceives,  he  is  to  draw  and  take 
the  bond,  and  if  he  signs  a  writ  of  attachment  without  suf- 
ficient proof  of  agency,  he  would  be  personally  responsible 
in  case  of  loss,  whereas  it  is  contended,  that  the  responsi- 
bility for  an  improper  issuing  of  a  writ  of  attachment,  rests 
with  the  attorney  of  court,  who  draws  the  writ  and  tenders 
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the  bond,  and  the  clerk  is  bound  to  take  the  Hpse  dixU^^  of 
parties  as  to  agency. 
"All  which  is  respectfully  submitted  by 

Daniel  Horlbbck,  c.  c.  p." 

The  presiding  Judge  considered  the  Act  of  1839  as  re- 
medial, and  to  be  construed  so  as  to  place  an  agent  on  the 
same  footing  as  the  plaintiff  before  the  Act ;  so  that,  when 
the  bond  of  an  agent  is  tendered  by  an  attorney  at  law^ 
the  writ  is  to  be  signed,  as  if  the  bond  of  the  plaintiff  had 
been  tendered.  The  rule  on  the  clerk  was,  therefore,  made 
absolute. 

The  respondent  appealed  from  this  decision,  upon  the 
grounds  stated  in  the  return. 

F,  D.  Richardson^  for  the  respondent.     Bailey^  contra. 

Oaiia^  per  Richardson,  J.  Strictly  speaking,  upon  the 
presiding  Judge  ordering  the  bond  of  Mr.  Brewster  to  be 
accepted  by  the  clerk,  the  writ  of  attachment  should  have 
issued.  The  officer,  if  before  in  danger,  was  protected  by 
the  order. 

But  there  appears  no  necessity  for  deciding  upon  the 
strict  right  of  tne  clerk  to  appeal  personally  in  such  a  case. 
'Ihe  objection  was,  in  fact,  rather  suggested  than  urged 
upon  the  court,  and  we  proceed  to  decide  the  case  as  pre^ 
sented. 

Messrs.  Bailey  and  Brewster  had  received  a  letter  from 
the  plaintiff,  authorizing  them  to  issue  the  writ  of  attach- 
ment, and  Mr.  Brewster  tendered  his  own  bond,  under  the 
Act  of  1839,  and  demanded  the  writ  of  attachment,  in  right 
of  the  plaintiff.  The  question  submitted  is  this:  does  the 
tender  of  Mr.  Brewster's  bond,  under  such  authority  of  the 
plaintiff,  authorize  the  clerk  to  issue  the  writ? 

Before  the  Act  of  1799,  writs  of  attachment  could  be 
ordered  only  by  a  Judge,  upon  petition  of  the  plaintiff. 
See  2d  Statutes,  589.  This  was  found  inconvenient, 
whereupon  the  Act  of  1799  was  passed.  7  Statutes, 
294.    This  Act  dispenses  with  the  necessity  of  petitioning, 
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<&c.,'  and  makes  the  writ,  in  the  terms  of  the  Act,  demand- 
able  of  common  right ;  "  provided,"  <fec.,  "  that  no  writ  of 
attachment  shall  issue  before  the  plaintiff  has  given  bond 
to  the  defendant,  in  double  the  amount  for  which  the  at- 
tachment issues ;  to  be  taken  by  the  clerk,"  <&c. 

Upon  this  Act  it  was  plain,  and  was  so  decided  in  My- 
ers vs.  Lewis,  McMullan,  54,  that  the  plaintiff  might  give 
the  bond,  by  means  of  his  agent,  duly  authorized ;  the  bond 
to  be,  of  course,  executed  in  the  nauie  of  the  plaintiff,  by 
such  agent.  This  is  in  pursuance  of  a  general  law  ;  the 
agent  subscribes  for  his  principal  as  he  would  himself  have 
subscribed. 

Thus  stood  the  law  when  the  Act  of  1839  was  passed. 
The  21st  section,  p.  112,  is  as  follows:  '^ It  shall  be  the 
duty  of  the  clerk,"  <fec.,  "  before  issuing  the  same,"  (attach- 
ment,) ^'  to  take  from  the  plaintiff,  or  his  or  her  agent,  a 
bond  to  the  defendant,  in  double  the  amount,"  <&c.,  <&c. 

The  question,  then,  arises  under  the  new  and  additional 
provision,  ''to  take  the  bond  from  the  plaintiff,  or  his  or  her 
agent."  Can  the  attorney,  authorized  to  bring  the  action, 
legally  tender  his  own  bond  upon  his  personal  responsi- 
bility, but  styling  himself  "agent  of  the  plaintiff!"  Is 
that  enough,  under  the  Act  of  1839,  to  justify  the  clerk  ? 

The  Act  of  1799  was  highly  remedial.  It  made  the  writ 
"demandable,  of  common  right;"  but  still  required  the 
bond  of  the  plaintiff;  and,  of  course,  as  of  right,  the  plain- 
tiff might  tender  his  own  bond,  executed  by  an  attorney, 
duly  authorized  so  to  bind  him. 

Then  for  what  purpose  were  the  additional  words 
"or  his  or  her  agent,"  introduced?  Such  terms  must  have 
a  meaning,  beyond  the  Act  of  1799  ;  and  the  more  readily 
when  found  in  an  Act  which  is  supposed  to  form  a  digest 
of  former  Acts,  with  improvements  drawn  from  practical 
experience.  Such  an  Act  does  not  form  a  mere  index  to 
other  Acts.  It  is  a  re  enactment,  with  alterations,  in  pari 
materia;  and  at  least  in  the  21st  section,  this  Act  consti- 
tutes another  remedial  Act,  as  well  as  that  of  1799.  The 
object  is  to  facilitate  still  further  the  inception  of  a  suit, 
by  attachment.  The  alteration,  then,  made  by  the  Act  of 
1739,  may  be  rationally  construed  to  introduce  a  new  provi- 
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sioD,  and  to  authorize  the  attorney  bringing  the  action,  to 
give  his  own  bond,  ^^styling  himself  agent ;"  such  a  bond 
being  the  essential  and  only  means  of  obtaining  the  writ  of 
attachment,  and  prosecuting  the  plaintiffs  suit.  When  a 
man  voluntarily  gives  his  own  bond  for  another,  it  cannot 
be  necessary  for  him  to  shew  a  special  power  of  attorney 
to  bind  himself  by  such  a  bond ;  and  all  that  the  Act  of 
'39  requires  is,  that  he  be  the  plaintiff's  agent,  with  au- 
thority for  such  a  purpose,  and  not  a  mere  intruder. 

The  agent's  bond  is  herein  substituted  for  the  plaintiff's, 
in  order  to  take  out  the  writ.    The  interpretation  is  literal. 

But  the  21st  sec.  of  the  Act  of  '39,  having  thus  rendered 
the  taking  out  the  writ  of  attachment  a  more  easy  process, 
then  proceeds  to  guard  the  defendant's  property  in  case  any 
should  be  actually  attached,  and  for  that  purpose  the  en- 
actment is  carried  out  as  follows :  '^and  at  any  subse- 
quent time,  and  before  judgment,"  may,  (i.  e.  the  clerk) 
take  also  a  recognizance  of  such  plaintiff,  or  his  agent, 
with  good  surety,  '4n  double  the  value  of  the  goods  attach- 
ed, to  prosecute  the  suit  with  effect ;  and  that  the  monies, 
goods  and  chattels,"  &c.  &.  ^'shall  be  forthcoming  on  the 
order  of  the  court,  in  case  the  absent  debtor  shall  appear," 
<&c.  and,  if  he  should  not  appear,  ^'then  to  deliver  the  resi- 
due, after  payment  of  the  plaintiff's  demand,  to  the  clerk," 
<&c. 

The  latter  provision  of  the  same  section,  is  not  now  for 
exposition.  But  the  obvious  difference  in  the  object,  indi- 
cates the  constructive  fact  upon  the  first  bond,  usually  call- 
ed the  attachment  bond.  It  is  to  obtain  a  writ  made  ^'de- 
mandable  of  common  right,"  by  the  Act  of  '99;  the  remedy 
is,  therefore,  made  easy,  for  the  issuing  of  the  writ.  But 
when  the  property  of  the  absent  debtor  is  actually  attach- 
ed, his  rights  of  property  and  interests  become  involved  in 
the  plaintiff's  suit,  and  may  then  be  protected  by  the  re- 
cognizance, or  second  bond,  with  security ;  and  we  see  the 
marks  of  the  practical  hand  that  digested  the  Acts — the 
remedy  by  attachment  is  made  more  open  to  the  plaintiff. 

But  the  protection  against  his  possible  trespasses,  is  ful- 
ly preserved;  perhaps  more  fully  than  before  the  Act  of 
1839.    The  danger,  then,  to  the  clerk,  from  taking  the  at- 
57 
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tax^htnent  bond,  for  issuing  the  writ,  and  the  damages  to  the 
defendant,  would  seem  to  be  misapprehended. 
The  motion  is,  therefore,  dismissed. 

O^Ne^lLL,  Etans,  Butlbr,  Wardla w  and  Frost,  JJ.  con- 
cUrred. 


"iViUidm  A.  AkUm,  Ihomos  P.  AUtm  and  Charles  C.  P. 
Alston  Ts.  JRobert  C.  Collins. 

1.  Tretepafls  to  try  titled.  The  ancestor  of  plaintiffs,  in  1785,  YU^jtiireS 
tide  to  five  parcels  or  traces  of  land,  that  had  belonged  to  separate  owners, 
which  he  devised  to  them  in  1838,  and  soon  aiterwards  died.  Said  tracts 
were  not  described  or  mentioned  in  any  of  the  deeds  produced,  as  one  or  ad* 
joining ;  but  the  &ct  ilhat  they  were  contiguous,  was'ascertained  by  a  plat  of 
survey  made  in  1787,  designating  them  by  numbers  from  one  to  five. 
Defendant,  under  junior  grants,  held  a  part  die  tract  No.  5,  long  enou^  to 
acquire  a  statutory  title,  but  his  possession  commenced  after  1785,  and  after 
the  tenants  of  the  ancestor  undertook  to  hold  under  his  title.  It  did  not  ap- 
pear from  the  plat  of  re«urvey  of  1787,  made  by  a  duly  commiasioned 
aorveyor,  for  whfeU  purpose,  or  for  whom,  it  was  made,  but  It  was  ft)imd 
amongst  the  papers  of  the  plaintiffs'a  ancestor.  Theve  was  a  aucceasion  of 
tenants  on  tract  No.  1,  of  a  ferry  and  the  adjacent  fields,  all  of  whom  ae* 
knowledged  themselves  as  the  tenants  of  the  piaintift's  ancestor.  On  the 
side  of  the  river,  opposite,  resided  the  general  agent  of  the  owner,  who  had 
the  supervision  of  his  lands  on  both  sides,  in  reference  to  whose  authority 
the  tenants  held ;  but  neither  the  tenants  nor  the  agent  knew  the  drue  bocm- 
Airies  of  their  landlord's  ownership. 

2.  AlthcHigh  the  plat  of  re-survey  did  not  appear  to  have  been  made  for 
'the  then  owner  of  the  land  embraced  in  it,  yet  as  it  was  found  amongst  his 
papers,  it  was  ancillary  to  support  and  expla'n  the  united  title,-  and  firom 
the  time  of  its  execution,  the  several  tracts  constituted  an  entirety. 


CHARLBaroNy  JanuahYi  1844.  451 

3.  AklioQgh  the  tmct  had  baen  owned  la  separate  piiTcelq,  by  difbrait 
proprietors,  yet,  from  the  time  that  the  ancestor  of  the  plaintifis  acqiiired 
the  whole  interest,  they  became  united. 

4.  It  was  held  that  the  possession  of  the  tenants  was  co  extensive  wifh 
the  boundaries  of  the  entire  tract,  ahhoagh  they  were  ignorant  of  their  »• 
tent,  and  that  defendant  could  not  claim  more  of  the  land  in  dispute  than  had 
been  held  under  possestio  pedis^  for  the  statutory  period 

5.  A  possesgion  of  a  part,  imder  a  definite  color  of  title,  is  possession  of 
the  whole ;  and  where  there  are  two  possessions  on  the  same  body  of  lend, 
one  under  a  senior  and  another  under  a  junior  grant,  the  senior  title  will 
prevail 

Btfore  Wardlaw,  J.  Cfeorgetownj  Nov.  Term^  1843. 

Trespass  to  try  titles.  For  decision  of  the  grounds  of 
appeal  now  presented,  it  must  be  assumed  that  William 
Alston  acquired,  in  1785,  title  to  five  adjoining  tracts  of 
land  on  the  south  side  of  the  Great  Pee  Dee ;  and  that  in 
1838,  he  made  his  will,  devising  all  his  lands  to  his  three 
80DS,  the  plaintiffs,  and  soon  afterwards  died. 

Amongst  the  papers  which  were  produced  by  the  plain- 
tiffs, and  proved  to  have  been  in  the  possession  of  their  fa- 
ther, at  least  as  early  as  1837,  is  a  plat  of  the  five  tracts, 
represented  in  coniiexion,  with  the  dividing  lines  laid  down 
just  as  the  exterior  lines  are,  and  the  several  tracts  num- 
bered 1  to  5.  In  a  comer  of  the  plat  is  an  explanation, 
shewing  to  whom  and  when  No.  1  was  granted,  and  the 
number  of  acres  in  it,  and  so  on  as  lo  the  other  tracts ;  and 
at  the  dose,  is  the  following  certificate:  "Re-«mrveyed  1 
Feb.  1787,  John  Hardwick,  D.  B."  Nothing  else  i^ipeans 
in  the  plat,  so  that  from  its  face  neither  the  purpose  of 
oiaking  it,  nor  the  person  for  whom  it  was  made,  can  be 
discovered. 

These  five  tracts  were  not  in  any  of  the  deeds  which 
were  exhibited,  described  or  m^otioned  as  one,  or  even  as 


The  defendant,  under  two  junior  gi^ants,  held  lor  a  time 
long  enough  to  satisfy  the  Statute  of  Limitations,  niearLy 
the  whole  of  No.  b^  which  is  separated  by  No>  4,  (a  laqpe 
tract)  fiNm  No.  1. 
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The  plaintiffs  insisted  that  by  reason  of  their  title,  and 
actual  possession  of  a  part  of  the  five  tracts,  they  had  pos- 
session of  the  whole,  in  such  manner  as  to  prevent  the  de- 
fendant's possession  from  being  extended,  by  construction, 
beyond  his  actual  occupancy. 

The  only  possession  which  the  plaintiffs,  or  their  father, 
ever  had  on  any  of  the  tracts,  was  the  occupation,  by  per- 
sons claimed  as  tenants  of  Yuhaney  Ferry,  with  the  hou- 
ses and  small  fields  held  therewith,  all  of  which  are  on  No. 
1.    It  appeared  that  for  thirty  years  or  more,  there  had 
been  succession  of  persons  who  held  the  ferry  and  took 
the  tolls,  each  buying  from  his  predecessor,  and  selling  to 
his  successor,  what  was  called  the  privilege  and  his  im- 
provements; but,  generally,  pretending  no  claim  to  the 
soil,  although  no  render  was  made  to  William  Alston,  be- 
yond the  acknowledgement  of  his  title,  which  these  per- 
sons made  by  calling  themselves  his  tenants.     There  was 
usually  a  person  living  on  the  other  side  of  the  river,  who, 
as  a  general  agent,  had  supervision  of  all  the  lands  of  Wm. 
Alston  on  both  sides  of  the  river ;  but  it  did  nqt  appear  that 
this  agent  or  any  of  the  tenants  knew  of  William  Alston's 
ownership  of  No.  5.    On  one  occasion  the  agent  and  the 
tenant  at  the  ferry,  (then  his  son,)  took  pains  to  find  the 
lines  of  their  landlord's  lands,  with  a  view  to  prevent  tres- 
passes, but  having  no  plat,  they  took  for  the  exterior  boun- 
dary, one  of  the  lines  dividing  the  tract,  perhaps  the  line 
between  No.  1  and  No.  2.    No  tenant  at  the  ferry  pretend- 
ed to  extend  his  privilege  beyond  the  ferry  tract,  (No.  1,) 
and  the  defendant,  in  making  his  settlement   in  No.  5, 
seems  not  to  have  been  regarded  as  intruding  upon  either 
tenant  or  agent. 

Admitting  the  unity  of  the  five  tracts,iand  that  the  pos- 
session by  a  tenant  of  an  ascertained  parcel  of  a  tract,  may 
be  possession  by  the  landlord  of  the  whole;  where  the  extent 
of  the  landlord's  claim  is  defined — the  presiding  Judge  held 
that  a  plat,  such  as  that  produced,  was  not  like  a  grant  or 
conveyance  to  the  claimant,  itself  evidence  of  claim,  having 
been  made  in  conformity  with  it;  but  that  it  must  \^ 
accompanied  by  proof  that  the  claim,  according  to  the  ex- 
terior lines  of  the  plat,  was,  in  fact,  asserted  and  continued. 
It  was  left  to  the  jury  to  decide  whether  William  Alston 
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had,  in  fact,  asserted  his  claim  to  all  the  lands  under  the 
plat  and  according  to  it ;  and  after  the  jury  had  remained 
a  whole  night  in  their  room,  to  prevent  a  mis-trial  the 
court  made  a  decided  expression  to  them  of  its  opinion  of 
facts,  as  well  as  law,  unfavorable  to  the  possession  urged 
in  behalf  of  the  plaintiffs. 

The  jury  found  for  the  plaintiffs  all  of  tract  No.  5,  which 
is  outside  of  the  defendant's  junior  grants,  and  five  dollars 
damages;  for  the  defendant,  all  within  his  junior  grants. 

The  plaintiffs  appealed,  on  the  following  grounds : 
1st.  That  the  actual  possession  of  the  plaintiffs's  father, 
during  his  life  time,  and  by  the  plaintiffs  themselves,  since 
his  death,  by  their  tenants,  on  tract  No.  1,  in  the  re-survey 
plat,  made  by  John  Hardwick,  for  more  than  twenty  years, 
was  a  constructive  possession  of  the  whole  of  the  five 
tracts  embraced  in  said  survey,  and  sufficient  to  prevent 
the  defendant  from  acquiring  a  title  under  the  Statute  of 
Limitations,  to  any  part  of  the  lands  embraced  within  said 
survey. 

2d.  That  although  the  re-survey  plat  made  by  John 
Hardwick,  in  1787,  does  not  express,  upon  the  face  of  it, 
for  whom  it  was  made,  still  its  having  been  made  at  a  time 
when  the  actual  title  to  the  five  tracts  in  question  was  in 
the  plaintiffs's  father,  Wm.  Alston,  and  one  year  after  the 
division  of  Joseph  Alston's  lands  had  been  made  between 
the  said  Wm.  Alston  and  his  brother  Thomas,  accompa- 
nied by  proof  of  the  plat's  being  in  the  father's  possession 
in  1837,  was  not  merely  presumptive  proof  of  its  having 
been  made  for  their  said  father,  but  was  conclusive  that  it 
could  have  been  made  for  no  one  else. 

Munro  ^  Wilson^  for  the  motion. 
Harllee  &  Hunt^  contra. 

Mr,  Hunt^s  argument.  This  case  turns  upon  a  question  of 
fact.  Collins  had  a  grant  and  possession,  with  manifest  refer- 
ence to  metes  and  bounds,  and  this  the  jury  found  for  him.  AI- 
ston  claims  under  an  .older  grant  of  a  tract  on  which  he  never 
has  had  possession  during  the  time  Collins  remained  ;  but  Alston 
owned  other  tracts  by  different  title,  and  on  one  of  these  he  had 
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no  tenants  but  ferry  keepers ,  and  the  question  is,  whether  this 
possession  of  the  ferry  keepers  shall,  by  construction,  extend  to 
Collins's  junior  grant,  so  as  to  constitute  a  double  possession, 
and  thus  prevent  the  title  by  limitation.     The  title  by  possession 
is  explained  in  Strange  vs.  Durham,  2d  Bay,  429.  But  the  lead- 
ing case  in  all  the  books,  is  Williams  and  Magee,  1  Mills  C.  R. 
pp.  86,  90,  which  lays  down  all  the  rules  and  reasons  which  go- 
vern title  by  possession  ;  and  it  is  evident  that  unless  Alston  had 
a  joint  possession,  Collins  had  acquired  a  title ;  and  unless  the  plat 
is  evidence,  or  is  efficacious  to  consolidate  five  titles  into  one,  so  as 
to  make  possession  of  part  of  one  extend  to  five,  then  there  was  but 
one  possession,  that  of  Collins.     Suppose  a  man  buys  five  houses 
in  a  town,  and  then  makes  himself  a  plan  uniting  them  ail,  but 
keeps  it  in  his  desk,  and  he  has  a  tenant  in  No.  1,  and  a  pur- 
chaser under  a  junior  title  goes  into  possession  of  No.  6,  and  re- 
mains ten  years,  will  the  possession  of  No.  1  be  constructive 
possession  of  No.  6,  so  as  to  supercede  the  actual  possession  of  die 
occupant  1 1f  not,  then  Alston's  uniting,  if  he  did  so,  fiye  distinct 
tracts,  does  not  consolidate  them,  as  the  act  is  private,  is  his  own. 
The  proof  is  that  neither  he  or  his  tenants  had  any  idea  that 
Collins  was  a  trespasser.     The  policy  of  the  law  protects  actual 
settlers  rather  than  stale  claims.      All  the  cases  concur  that  the 
extent  of  possession  is  matter  of  fiict  for  the  jury.  Bailey  vs.  Irbjfj 
2  N.  <&  McC.  343.     A  blazed  line  is  a  kind  of  exterior  fence,  to 
mark  the  outlines  of  a  plantation,  and  a  settlement  within,  with 
plain  reference  to  these  lines,  carries  the  whole  tract.     But  this 
is  good  to  maintain  Collins's  title,  but  will  not  avail  Alston's, 
whose  land  keeper  was  on  the  other  side  of  the  river,  and  whose 
ferry  keeper  never  pretended  to  treat  Collins  as  a  trespasser. 

Curia,  per  Butler,  J.  The  assumption  of  the  Circuit 
Judge,  at  the  commencement  of  his  report,  doubtless 
founded  on  a  correct  judgment  of  the  law,  is  important,  and 
may  be  decisive  of  the  questions  that  are  involved  in  this 
case.  In  1785,  William  Alston,  the  ancestor  of  the  plain- 
tiffs, had  a  perfect  legal  title  vested  and  united  in  himself, 
of  the  five  parcels  of  land  that  had  belonged  to  separate 
owners,  and  which  are  designated  in  the  plat  of  survey 
made  by  John  Hard  wick,  1  Feb.  1787.  At  that  time,  with- 
out an  actual  entry,  he  had  a  oooirfxuctive  poaaeasiou  of 
every  foot  of  these  contiguous  tracts  of  land,  and  oouM 
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have  maintained  an  action  of  trespass  to  try  titles,  against 
any  one  who  may  liave  committed  a  trespass  within  their 
limits ;  and  the  fact  that  Wm.  Alstoi)  did  not  know,  at  the 
time  of  such  trespass,  of  the  extent  and  location  of  the  ac* 
tual  boundaries  of  his  land,  would  be  wholly  unimportant. 
The  question  now  is,  whether  he  had  remained  so  long  out 
of  the  actual  possession  under  his  title,  as  to  enable  another 
to  acquire  a  good  title  under  the  Statute  of  Limitations,  by 
virtue  of  a  possession  undar  a  junior  grant ;  and  the  time 
he  may  have  remained  out,  must  be  determined  by  the  in- 
quiry, how  long  another  has  had  an  exclusive  possession 
under  a  junior  tide.  This  inquiry  seems  to  depend  on  the 
question,  whether  Wm.  Alston  had,  from  the  time  his  ten* 
ants  went  on  any  part  of  the  land,  such  an  available  pos* 
session  as  would  enable  him  to  hold  co-extensively  with 
his  boundaries*;  for  if  this  should  be  the  result,  he  would 
have  a  continuing  and  actual  possession  of  all  the  land  not 
actually  occupied  by  anoth»,  under  a  pasessio pedis  for  five 
or  ten  years  (reference  being  had  to  the  Act  of  1&24.)  At 
what  time  Robert  H.  Collins,  the  defendant,  took  posses- 
sion of  tract  No.  6,  undenhis  junior  grants,  does  not  appear 
from  the  report.  It  wgis  assumed,  in  the  argument,  that  the 
defiradant's  possession  commenced  long  after  '85,  and  after 
the  tenants  of  Wm.  Alston  undertook  to  hold  under  his  ti- 
tle ;  so  that  when  Collins  went  on  the  land  in  dispute,  the 
tenants  were  in  the  actual  possession  of  a  parcel  of  land  at 
the  Yubaay  ferry.  They  did  not  claim  to  hold  any  parti- 
cular tract,  and  it  is  probable  they  were  ignorant  of  the  se- 
parate character,  or  rather  separate  designation,  of  the 
tracts ;  so  far  as  it  regards  their  landlord,  they  were  in,  as 
his  general  and  unqualified  tenants. 

The  presiding  Judge  remarks  that  the  five  tracts  were 
not,  in  any  of  the  deeds  which  were  exhibited,  described 
or  mentioned  as  ^^one  or  adjoining"  It  is  certain,  (the  fact 
havii^  been  ascertained  by  actual  survey,)  that  these 
tradis  do  join,  and  do  form  one  contiguous  body  of  land, 
and  which  were  entirely  united  in  one  owner.  So  far  as  it 
rcfgarded  Wm.  Alston,  it  was  one  entire  tract  He  derived 
his  title  through  different  sources,  but  it  became  connected 
with  him  by  a  single  chain.  The  presiding  Judge  seems 
to  Uwnk  Clutt  Wm.  Alston  would  have  occupttBd  a  better  po- 
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sition  if  he  had  claimed  under  a  grant  for  the  entire  tract 
made  up  by  the  sum  of  the  different  tracts.  In  my  own 
view  of  the  case,  his  position  was  in  no  wise  different  from 
that,  from  the  time  he  had  concentrated  in  him  the  united 
title.  But  there  will  be  less  difficulty  on  the  subject,  if  the 
possession  of  Wm.  Alston,  by  his  tenants,  can  be  made  to 
refer  to  the  plat  of  Hardwick  ;  for  if  that  plat  was  made 
at  the  instance  of  Alston,  it  would  amount  to  an  assertion 
on  his  part  of  his  claim  to  an  entire  body  of  land,  and  it 
would  be  furthermore  a  good  color  of  title  to  the  extent 
that  it  called  for. 

There  has  been  no  question  made  but  that  that  plat  was 
a  genuine  paper ;  and  I  can  perceive  no  reason  why  it 
should  not  be  regarded  by  the  court  as  what  it  purports  to 
be ;  that  is,  that  it  is  a  plat  of  re-survey  made  out  by  a 
duly  commissioned  surveyor,  who  had  actually  run  round 
the  exterior  lines,  as.  represented  by  him,  and  that  it  bears 
Us  triie  date.  From  its  date,  it  would  appear  that  it  had 
been  made  out  in  1787 ;  about  two  years  after  Wm.  Al- 
ston had  acquired  title  in  himh^elf  to  all  the  land  embraced 
in  it.  I  grant,  that  it  would  not^follow  from  this,  that  the 
plat  was  necessarily  made  out  for  (he  then  owner  of  the 
land.  We  should  look  to  natural  and  probable  conclusions, 
and  when  it  has  been  ascertained  that  this  plat  was  found 
among  the  papers  of  the  plaintiff's  father,  why  not  suppose 
it  was  made  out  for  him,  and  that  it  was  rightfully  in  his 
possession?  An  opposite  inference  would  be  forced  and 
unnatural,  and  such  as  would  not  be  drawn  by  one  out  of 
a  thousand.  At  least,  we  may  regard  it  as  highly  ancellary 
to  support  and  explain  the  united  title  of  Wm.  Alston  to 
the  five  tracts  of  land  ;  and  thus,  therefore,  from  the  time  it 
was  executed,  these  tracts  constituted  but  one  entirety, 
and  might  henceforth  be  identified  as  the  Alston  land. 
These  views  are  fully  sustained  by  the  elaborate  judgment 
of  Judge  Cheves,  in  the  case  o{  Brandon  vs.  Grimke,  1  N. 
<&  McC.  365.  After  combating  an  objection  that  had  been 
made,  in  reference  to  the  tract  of  land  in  controversy,  that 
it  could  not  be  regarded  an  entire  tract,  because  it  was  di- 
vided by  the  Tiger  River,  one  part  being  designated  as  ly- 
ing on  the  north  and  the  other  on  the  south  of  that  river, 
the  learned  Judge  notices  another  objection  similar  to  the 
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one  adverted  to  in  the  argument  of  this  case,  to  wit :  that 
the  tract  having  been  owned  at  one  time  in  separate  par* 
eels,  by  two  different  proprietors,  was  incapable  of  being 
united.  The  language  of  the  Judge  is  as  follows :  *'In  fact 
they  were  united,  when  Oliphant,  claiming  title  under  the 
grants  to  Cowden  and  Smith,  united  the  whole  interest  ia 
himself.  In  fact  they  were  still  more  clearly  and  distinctly 
united  when  the  plaintiff  purchased  the  whole  interest  at 
the  sheriff's  sale,"  (&c. 

So  far  then  as  it  regards  Wm.  Alston,  in  his  life  time, 
the  parcel  of  land  now  in  controversy  formed  a  part  of  ao 
entire  body  of  land,  whose  interests  and  title  were  united 
in  him,  and  I  think  that  it  will  not  be  questioned,  but  that 
if  Alston  himself  had  occupied  any  part  of  the  land,  his 
possession  would  have  been  co-extensive  with  his  exterior 
boundaries.  The  tenant  may  or  may  not  be  regarded  in 
every  respect  as  the  substitute  of  bis  landlord ;  for  th^ 
landlord  may  hold  all  his  land  by  being  in  possession  of  a 
part,  whilst  he  may  assign  to  different  tenants  distinct  por<- 
tions  or  enclosures  to  be  held  by  them  for  no  more  than 
they  undertook  by  contract  to  hold.  The  contract  of  the 
tenant  with  the  landlord,  should  determine  the  character 
and  extent  of  his  possession.  This  contract  should  have 
reference  to  the  original  entry  of  the  tenant,  and  the  fair 
and  bona  fide  reliance  of  the  landlord  on  it.  The  good  faith 
of  the  tenant  should  be  commensurate  with  the  just  expec- 
tation of  the  landlord  arising  from  the  obligation  of  the 
contract  establishing  the  relation  between  them.  A  tenant 
entering  on  land,  with  an  understanding  that  he  shall  hold 
the  ebtire  possession  committed  to  him,  would  be  guilty  of 
a  breach  of  good  faith  and  a  culpable  dereliction  of  duty,  if 
he  were  wilfully  to  abandon  the  possession  of  a  part,  or  by 
neglect  were  to  suffer  another  to  acquire  an  undue  advan- 
tage. This  would  be  something  like  the  treachery  of  a 
tenant  attorning  to  a  stranger,  and  would  certainly  be  a  ne- 
gligent disregard  of  a  responsible  trust  It  becomes  im^ 
portant,  therefore,  to  enquire  what  was  the  nature  of  the 
contract  by  which  Wm.  Alston's  tenants  entered  upon  and 
held  the  land  of  which  they  had  actual  possession  at  the 
Yuhany  ferry.  Was  the  privity  of  tenure  iji  the  first  instance 
limits  to  a  definite  piece  of  land,  or  was  the  contract  of 
58 
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tenancy  general  and  unqualified.  I  am  inclined  to  the  opi- 
nion that  if  it  was  not  restricted  in  its  origin  to  specific  lo- 
cal limits,  it  must  be  regarded  as  a  possession  co-extensiye 
with  the  lines  called  for  by  the  title  and  plat  of  the  land- 
lord.   The  contract  of  the  first  tenant  must  give  character 
to  that  of  all  who  succeeded  him.    I  extract  IVom  the  notes 
of  the  presiding  Judge,  the  evidence  of  Wm.  M.  Newton, 
who  said  he  went  to  live  at  Yuhaney  ferry  in  1824  or  1825, 
as  tenant  of  Col.  Wm.  Allston,  and  left  there  in  April,  1832; 
was  succeeded  by  Woodward,  as  tenant.     He  stayed  two 
or  three  years,  and  was  succeeded  by  Elijah  Cox,  who 
acknowledged  that  he  held  as  tenant.     The  witness  said 
his  father,  living  on  the  other  side  of  the  river,  was  the 
general  agent  of  Col.  Alston,  and  exercised  a  general  su- 
pervision of  his  lands  on  both  sides  of  the  river.     Would 
forbid  trespasses,  <fec.     It  seems  from  another  part  of  his 
evidence,  that  he  and  his  father  being  ignorant  of  where 
the  lines  of  Col.  Alston's  land  run,  attempted  to  trace  them 
out,  with  a  view  of  excluding  intruders.    They  found  the 
lines  of  one  tract,  <&c. 

All  the  persons,  without  exception,  who  lived  at  Yuha- 
ney ferry,  and  cultivated  the  adjacent  fields,  acknowledged 
themselves  as  the  tenants  of  Col.  Alston.     So  far  as  it  re- 
gards Col.  Alston,  had  he  not  every  reason  to  believe  that 
he  was  secure  in  the  entire  possession  of  this  body  of  land 
upon  which  these  persons  acknowledged  themselves  as  ten- 
ants? The  tenants,  themselves,  seem  to  have  held  the  land 
in  reference  to  the  authority  of  the  general  agent.     They 
held  each  tract  of  land  upon  which  they  resided,  as  his  im- 
mediate sentinel,  to  give  notice  of  trespasses.     Their  pos- 
session was  to  be  regarded  as  pro  tanto,  (that  is,  so  far  as 
regarded  each  tract,)  as  his  possession,  for  the  purpose  of 
protecting  the  land.     The  fact  that  they  were  ignorant  of, 
or  mistaken  as  to  the  lines,  could  not  control  or  weaken 
the  legal  character  of  their  possession.    Legally,  it  extend- 
ed to  the  true  lines,  wherever  they  might  run,  as  much  se^ 
as  if  Col.  Alston  had  been  on  his  lands  himself,  and  had 
been  ignorant  of  the  extent  of  his  boundaries.     In  such 
case  his  possession  would  run,  and  be  identical  wHh  his 
title.      The  case  of  Brandmi  and  Grtmke  will   also  illus- 
trate, as  authority,  this  part  of  the  case.    The  plaintiff  in 
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that  case  claimed  the  land  in  virtue  of  the  possession  of  his 
tenants,  who  resided  on  and  cultivated  tne  land  on  one 
side  of  the  river  alone.  Yet  their  possession  was  allowed 
to  enure  to  the  benefit  of  the  plaintiff,  and  to  secure  the 
entire  possession  of  the  whole  tract  lying  on  both  sides  of 
the  Tyger.  The  tenants'  possession  was  regarded  as  of 
the  same  efficacy  of  that  of  the  landlord.  According  to 
these  views,  the  land  which  is  the  subject  of  this  action, 
was  pre-occupied  by  Col.  Alston  before  the  defendant  en- 
tered under  his  junior  grant,  and  was  not  subject  to  the 
operation  of  the  Statute  of  Limitations,  except  so  much  of 
it  as  defendant  has  held  under  possessio  pedis  for  ten  years. 
As  to  that  under  the  authority  of  Hager  and  Cox^  he  may 
have  acquired  a  good  title ;  beyond  that,  unless  the  case 
should  be  materially  changed  on  another  trial,  the  defend- 
ant can  claim  no  benefit  under  this  verdict. 

The  general  position  upon  which  this  judgment  rests,  is 
that  a  possession  of  a  part  under  a  definite  color  of  title  is 
possession  of  the  whole,  and  that  where  there  are  two  pos- 
sessions on  the  same  body  of  land,  one  under  a  senior  and 
another  under  a  junior  grant,  the  senior  title  will  prevail. 

See  the  cases  of  Reed  vs.  Eifort,  Williams  vs.  McGee^ 
Brandon  vs.  Grimke^  Huger  vs.  Cox. 

Motion  granted. 

Richardson,  O'Neall  and  Evans,  JJ.  concurred. 
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JEkecutoTB  of  Maty  A,  Gyles  vs.  Jacob  JR.  Valk. 

1.  The  defendant  purchased  from  the  plaintifls's  testatrix,  who  resided  in 
London,  her  interest  in  the  residuary  personal  estate  of  W.,  of  Charleston, 
of  which,  in  his  will,  he  had  made  no  disposition,  and  to  a  distributive  shale 
of  which,  as  one  of  his  nejrt  of  kin,  it  was  supposed  she  was  entitled;  but 
there  being  adverse  claifr.s,  the  executors  had,  before  this  purchase,  filed  a 
bill  to  have  the  estate  of  W.  settled  under  the  order  of  the  Court  of  Chance- 
ry.    Plaintiffi's  testatrix  executed  to  defendant  a  deed  of  assignment,  where- 
by she  transferred  to  him,  her  ''share  and  proportion,  right,  estate,  title  and 
interest*'  in  Ws.  estate,  with  a  power  to  act  for  her  and  receive  her  share. 
Defendant,  at  the  same  time,  executed  a  bond  for  the  sum  agreed  to  be  given 
for  her  interest    In  the  treaty  for  the  purchase,  as  recited  in  the  bond,  hei 
right  is  spoken  of  as  a  ^^supposed  sfu^re  or  interest"  in  said  estate,  Hf  tlU 
tkmdd  he  ^creed  to  be  entitled  to  a  distributive  share  therein,"  and  the  con- 
dition of  the  bond  was,  in  case  she  ^skall  be  decreed  and  declared  by  anff 
eompeteni  tribunal  to  be  entitled  to  a  distriiywtive  sfM/re"  then  that  defend- 
ant do  pay  the  price  stipukted  within  three  months  next  after  he  ^shaU  re- 
ceive or  be  pttt  in  possession  of  the  said  share"  (Hf  omAf") 

8.  In  an  action  upon  defendant's  bond,  it  was  adjudged  that  by  the  true  con- 
stlruction  of  the  condition,  his  liability  accrued  when  the  court  decreed  that 
the  contingent  right  which  he  had  purchased  was  vested  in  plaintifis's  testa- 
trix, and  that  by  the  power  and  control  which  from  that  time  defendant  ex- 
ercised in  the  right,  it  was  put  in  his  possession. 

3.  The  word  ^^shar^^  in  the  last  of  the  terms  of  the  condition,  held  synoni- 
mous  with  right.  The  use  of  these  words  in  the  bond,  justify  this  signifi- 
cation. 

4.  The  words  Hf  anif*  are  to  be  understood,  if  any  share  shall  be  de- 
creed. 

Before  Evans,  J.  aZ  Charleston^  Spring  Term^  1843. 

The  late  William  Wightman  died  in  1835,  having 
made  his  last  will  and  testament,  whereof  he  appointed 
T.  F.  Purse  and  others,  his  executors ;  the  settlement  of 
the  estate  was  committed  by  the  will  to  Purse,  who  had 
a  legacy  of  $2,000  a  year,  for  three  years.  Wightman 
owed  at  the  time  of  his  death  about  $140,000,  and  by  his 
will  he  gave  legacies  to  be  paid  in  money  of  about  $96,000. 
The  debts  and  legacies  were  charged  upon  his  whole  es- 
tate, and  his  executors  were  authorized  to  sell  all  the  es- 
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tate  to  pay;  there  was  no  residuary  legatee,  and  as  the  es- 
tate was  large,  it  was  thought  there  would  be  a  considera- 
ble surplus  to  descend  to  his  heirs  at  law,  and  distributees. 
The  testator  had  two  nieces,  the  plaintiffs's  testatrix,  Mrs. 
Valk,  and  a  nephew,  Mr.  Gyles,  who  was  dead,  leaving 
children ;  these  were  his  nearest  relations,  and  claimed  to 
have  the  residue  of  Wightcnan's  estate.  A  claim  was  also 
set  up  by  a  woman,  who  claimed  as  his  wife.  Among 
these  claimants  the  executors  did  not  choose  to  decide, 
and  filed  a  bill  in  equity,  to  have  the  estate  settled  under 
the  order  of  the  Court  of  Chancery ;  soon  after  the  bill  was 
filed,  the  defendant,  Valk,  went  to  England,  where  the 
plaintiffs's  testatrix,  Mary  Ann  Gyles,  resided.  He  there 
purchased  from  her,  her  interest  in  Wightman's  estate,  for 
the  sum  of  1,990  pounds  sterling,  and  took  from  her  an  as- 

BONa 

Kruno  all  men  hy  these  presents^  I,  Jacob  Roberts  Yalk,  of  Charleston 
South  Carolina,  in  the  United  States  of  America,  but  now  residing  at  Hims 
Hotel,  Salisbury  Square,  Fleet  Street,  in  the  City  of  London,  Esquire,  am  held 
and  firmly  bound  to  Mary  Ann  Gyles,  of  No.  13  Chatham  place,  Wal- 
worth, New  Town,  in  the  county  of  Surry,  widow,  in  the  penal  sum  of 
three  thousand  nine  hundred  and  eighty  pounds,  of  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  Mary  Ann  Gyles,  or  her  certain  attorney, 
executors,  administrators  or  assigns,  for  which  payment  to  be  well  and  truly 
made,  I  bind  myself,  my  heirs,  executors  and  administrators,  firmly  by  these 
presents.  Sealed  with  my  seal,  and  dated  this  fifth  day  of  October,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  thirty  six. 

Whereas^  William  Wightman,  of  Charleston,  South  Carolina,  in  the 
United  States  of  America,  Esquire,  by  his  will,  bearing  date  the  fourth 
day  of  June,  one  thousand  eight  hundred  and  thirty  five,  after  giving  and 
bequeathing  certain  pecuniary  legacies  to  divers  persons  therein  mentioned, 
and  directing  the  payment  of  his  debts,  appointed  Dr.  Edward  W.  North, 
Or.    EdvTErd  North,  and  Thomas  F.  Purse,  executors  of  his  last  will  and 
testament,  and  the  said  testator  has  since  departed  this  life  without  altering 
or  reToking  his  said  will,  and  without  having  made  any  bequest  or  disposi- 
tion of  his  residuary  personal  estate,  and  the  above  named  Mary  Ann  Gyles 
being  one  of  his  next  of  kin,  and  (as  it  is  thought)  entitled  to  a  distributive 
share  thereof,  with  the  other  next  of  kin,  of  the  testator ;  and  disputes  hav- 
ing' arisen  as  to  who  are  the  next  of  kin  of  the  said  testator  and  entitled  to  a 
distributive  share  of  his  residuary  personal  estate,,  as  to  which  he  died  intes- 
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signment,  with  a  power  to  act  for  her,  and  to  receive  her 
share ;  at  the  same  time,  he  gave  her  the  bond  on  which 
this  action  was  brought  The  condition  of  the  bond,  (after 
reciting  the  assignment)  was  that  Valk  should  pay  the 
sum  of  £1,990,  within  two  months  after  the  receipt  of  her 
share  of  the  estate,  if  any^  or  words  to  that  effect.  This 
was  in  the  fall  of  1837,  and  before  there  had  been  any  pro- 
ceedings on  the  bill  in  equity.  Before  Valk  went  to  Eng- 
land, he  applied  to  the  executors  to  know  the  probable 
amount  of  the  estate.  By  the  appraisement,  the  estate  in 
South-Carolina  amounted  to  $467,940,  besides  a  large 
real  estate,  mostly  in  houses  and  lots,  in  Charleston.  In- 
cluded in  the  inventory  and  appraisement,  was  a  very 
large  amount  in  desperate  and  doubtful  debts,  and  claims. 
There  was  besides,  a  plantation  in  Georgia,  and  about  168 

tate,  a  bill  in  Equity  in  one  of  the  courts  of  the  United  States  of  America  has 
been  filed  by  the  said  Edward  W.  North,  Eward  North  and  Thomas  F. 
Purse,  against  the  above  bounden  Jacob  Roberts  Valk,  and  Sarah  his  wife 
and  others,  to  ascertain  who  are  entitled  to  Ihe  residuary  personal  estate  of 
the  suid  testator,  left  undisposed  of,  and  not  bequeathed  by  his  said  will. 

And  tohereasy  by  indenture,  intended  to  bear  even  date  with  these  pre- 
sents, after  reciting  in  part,  or  as  to  the  effect  hereinbefore  recited,  it  is  wit- 
nessed that  the  said  Mary  Ann  Gyles,  in  consideration  of  the  sum  of  one 
thousand  nine  hundred  and  ninty  pounds  of  lawful  money  of  Great  Britain, 
therein  expressed  to  be  paid  to  her  by  the  said  Jacob  Roberts  Valk,  hath 
granted,  bargained,  sold,  assigned,  transferred,  set  over,  ratified  and  con- 
firmed unto  the  said  Jacob  Roberts  Valk,  his  executors,  administrators  and 
assigns,  all  that  the  share  and  proportion,  right,  estate,  title  and  interest 
of  her  the  said  Mary  Ann  Gyles,  oi^  in  and  to  the  residuary  personal  estate 
of  him,  the  said  William  Wightman,  deceased,  not  devised,  bequeathed  or 
disposed  of  by  the  said  William  Wightman,  deceased,  and  to  which  she  the 
said  Mary  Ann  Gyles  already  is,  or  hereafter  shall  or  may  be,  or  become 
entitled  as  one  of  the  next  of  kin  of  the  said  William  Wightman,  deceased. 
And  all  goods,  monies,  chattels,  estate,  effects  and  premises  whatsoever,  now 
due  and  payable,  or  hereafter  to  become  due  or  payable  in  respect  thereof 
And  all  the  estate,  right,  title,  benefit,  claim  and  demand  whatsoever,  of  the 
said  Mary  Ann  Gyles,  at  law  or  in  equity,  of,  in,  to  and  out  of  the  same,  and 
every  part  thereof  respectively,  to  hold  the  same  unto  the  said  Jacob  Roberts 
Valk,  his  executors,  administrators  and  assigns,  absolutely  as  his  and  their 
own  proper  estate,  effects,  monies  and  premises. 

And  whereas,  the  said  sum  of  one  thousand  nine  hundred  and  ninety 
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n^roes;  the  land  was  appraised  at  $72,000,  and  the  ne- 
groes and  other  personal  estate,  at  $79,129,  of  which  the 
n^roes  were  set  down  at  $63,000.  The  executors  pro- 
ceeded with  despatch,  to  settle  the  estate,  and  acting,  as 
Mr.  Purse  the  executor  said,  by  the  sole  advice  of  his  at- 
torney, without  regard  to  the  wishes  or  advice  of  Mr.  Valk 
or  any  of  the  claimants.  In  the  course  of  1836,  they  sold 
the  whole  estate  in  Carolina,  without  raising  enough  to 
pay  the  debts  and  legacies.  The  amount  of  the  real  estate 
sold,  was  about  $59,000.  In  January,  1837,  they  offered 
the  Geogia  estate  for  sale ;  the  land  and  negroes  were  set 
up  together,  but  there  was  no  bid.  The  negroes  might 
readily  have  been  sold  at  a  full « price;  about  ten  were 
sold  at  $450  each.    The  reason  assigned  for  the  endeavor 

pounds,  mentioned  in  or  expressed  by  the  said  indenture,  to  be  paid  to  the 
said  Mary  Ann  Gyles  by  the  said  Jacob  Roberts  Valk,  has  not  in  feet  been 
paid  to  her,  as  he  the  said  Jacob  Roberts  Valk  doth  hereby  admit  and  ac- 
knowledge, but  upon  the  treaty  for  the  purchase  of  the  said  Mary  Ann 
GyWs  share  and  interest  or  supposed  share  and  interest,  of  and  in  the 
residuary  personal  estate  of  the  said  William  Wightman,  deceased,  {if  she 
should  be  decreed  to  be  entitled  to  a  distributive  share  thereirhj)  it  was  agreed 
by  and  between  the  said  Mary  Ann  Gyles,  and  Jacob  Roberts  Valk,  that 
the  said  Jacob  Roberts  Valk  should  enter  into  the  above  written  bond  or 
obligation,  conditioned  to  be  void  upon  payment  of  the  said  sum  of  one  thou- 
sand nine  hundred  and  ninety  pounds,  and  interest,  in  mcmner  and  upon  the 
terms  and  conditions  hereinafter  appearing. 

Now  the  condition  of  the  above  written  deed  or  obligation,  is  such,  that 
ia  case  the  said  Mary  Ann  Gyles  shall  be  decreed  and  declared  by  any 
competent  triburhol  or  authority,  to  be  entitled  to  a  distributive  share  or  pro- 
portion of  the  residuary  estate  of  the  said  William  Wightman,  deceased, 
then  the  said  Jacob  Roberts  Valk,  his  heirs,  executors,  or  administrators, 
or  any  or  either  of  them,  do  and  shall  well  and  truly  pay  or  cause  to  be 
paid,  unto  the  said  Mary  Ann  Gyles,  her  executors,  administrators  or 
assigns,  (without  demand  being  made  thereof  by  her  or  them)  the  full  and 
just  sum  of  one  thousand  nine  hundred  and  ninety  pounds  of  lawful  money 
of  Great  Britain,  without  any  deduction  or  abatement  thereout,  on  any  ac- 
count or  pretence  whatsoever,  within  three  calendar  months  next  ailer  he 
the  said  Jacob  Roberts  Valk,  his  executors  or  assigns,  shall  receive  or  be 
put  in  possession  of  the  said  share  or  proportion  of  the  said  Mary  Ann 
Gyles,  of  and  in  the  residuary  estate  of  the  said  William  Wightman,  de- 
ceased, by  virtue  of  the  hereinbefore  recited  indenture,  of  even  date  with  the 
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to  effect  a  sale  of  the  whole  together,  was  that  there  was 
no  immediate  prospect  of  effecting  the  sale  of  the  land, 
and  if  the  negroes  were  sold  off,  the  mills  and  plantation 
would  be  left  exposed,  and  the  value  would  be  greatly 
diminished.  A  further  attempt  was  made  to  effect  the 
sale  in  the  same  way,  in  March  1837;  6rst  the  whole  was 
offered,  then  the  land  separately,  and  no  bid  made.  Then 
the  whole  was  offered  again,  and  bid  off  by  Valk  the  de- 
fendant, at  the  price  of  $100,000.  A  certain  portion  of 
the  purchase  money  was  required  to  be  paid  in  cash.  This 
Valk  could  not  raise,  except  by  a  sale  of  the  property,  or 
a  part  of  it;  he  accordingly  contracted  with  one  William- 
son, to  sell  the  plantation  for  28,000,  but  Williamson  could 
not  pay  the  money,  and  in  consequence  thereof,  this  sale 
failed,  as  did  also  the  sale  to  Valk.    Things  remained  in 

above  written  obligation,  or  by  any  other  means  whatsoever,  and  do  and 
shall  pay  unto  the  said  Mary  Ann  Gyles,  her  executors,  administrators  or 
assigns,  interest  for  the  said  sum  of  one  thousand  nine  hundred  and  nin«ty 
pounds,  after  the  rate  of  five  pounds  per  cent  per  annum,  of  like  lawful 
money,  from  the  time  the  said  Jacob  Roberts  Valk  shall  be  put  into  receipt 
or  possession  of  the  share  or  proportion  {if  any)  of  the  said  Mary  Ann 
Gtyles,  of  and  in  the  residuary  personal  estate  of  the  said  William  Wight- 
man,  deceased.  Then  the  above  written  bond  or  obligation  shall  be  void, 
otherwise  the  same  shall  be  and  remain  in  full  force  and  virtna 

(Signed,)  JACOB  ROBERTS  VALK,  {U  fi.) 

Signedj  sealed  and  delivered  in  the  presence  of 

THOMAS  YOUNG,  Solicitor,  29  Mark  Lane,  London. 

£.  BOTWOOD,  Solicitor,  same  place. 

SOUTH  CAROLUVA. 

John  A  Gyles  appeared  and  made  oath,  that  he  believes  the  signature 
of  Jacob  R.  Valk,  to  this  instrument  of  writing,  to  be  his  proper  hand-writing, 
as  he  has  often  seen  him  write. 

JOHN  A.  GYLES. 
Sworn  to  before  me,  this  7th  Oct.  1837. 

JAMES  KINGMAN,  Notary  pubUc 
SECRETARY  OF  STATE'S  OFFICE,    ) 
Charleston,  October  7th,  1837.  J 

Recorded  in  book  of  miscellaneous  Records,  5  Us.  page  59  to  61,  ex- 
amined and  certified  by 

JAMES  KINGMAN,  Deputy  Secretojy  of  SHate. 
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this  condition  until  December,  when  an  offer  was  made 
by  John  Fraser  <fe  Co.  to  give  $100,000.  Notice  was  im- 
mediately given  to  those  interested,  and  their  consent 
asked,  as  the  executors  were  unwilling  to  effect  the  sale 
Without.  The  defendant,  Valk,  objected.  To  remove  this 
objection,  Fraser  agreed  to  give  him  $6,000  over  and 
above  his  offer  for  the  land  and  negroes.  The  objection  was 
then  withdrawn,  and  the  sale  effected.  At  about  the  time 
this  sale  was  effected,  the  executors  signed  a  paper  pur- 
porting that  in  the  sale  the  land  was  valued  at  $40,000, 
and  the  negroes  $60,000.  In  the  summer  of  1837,  Mrs, 
Gyles  arrived  in  Charleston,  and  in  September  published 
a  notice  in  the  newspapers  revoking  her  power  of  attorney. 
She  died  not  long  after,  and  the  present  plaintiff  gave  no- 
tice to  the  executors,  not  to  pay  the  money  coming  to  her, 
to  Valk,  the  defendant. 

At  June  Term,  1837,  the  case  was  heard  by  Chancellor 
Harper.  By  the  decree,  Mrs.  Gyles  and  Mrs.  Valk  were 
declared  to  be  entitled  to  the  estate  as  next  of  kin,  but  as 
Mrs.  Gyles  was  an  alien,  she  was  excluded  from  the  in- 
heritance of  the  real  estate,  which  was  decreed  to  be  the 
ejTclusive  property  of  Mrs.  Valk.  The  decree  also  directed 
the  debts  and  legacies  to  be  paid  out  of  the  personal  estate ; 
if  Ihis  fund  should  prove  deficient,  then  the  decree  directed 
the  sale  of  the  real  estate,  and  after  payment  of  the  debts 
and  legacies,  the  executors  were  ordered  to  hand  over  the 
balance  to  the  defendant  in  right  of  his  wife.  This  decreef 
was  acquiesced  in,  and  confirmed  by  the  Appeal  Court  in 
January  1838 ;  the  remaing  funds  of  the  estate  were  ordered 
to  be  paid  to  the  commissioner,  he  to  pay  debts  and  lega- 
cies, if  any.  In  June  1838,  the  funds  remaining  in  the  com- 
missioner's hands  were  ordered  to  be  paid  to  Valk,  and 
at  a  subsequent  period,  the  matters  of  account  were  finally 
settled  by  a  confirmation  of  the  commissioner's  reports. 

Under  the  various  orders  made  in  the  case,  the  commis- 
sioner paid  over  to  Valk,  in  bonds  and  other  valuable  securi- 
ties arising  from  the  sale  of  the  estate  and  debts  collected 
by  the  executors,  about  $80,000,  on  account  of  the  real 
estate,  besides  a  large  amount  of  judgments  and  other  evi- 
I  deuces  of  debts  due  Wightman  in  his  lifetime,  of  which 
only  a  small  sum  had  been,  or  ever  could  be,  collected.  By 
59 
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Wightman's  will,  certain  slaves  were  given  to  the  execu- 
tors, with  a  request  that  they  should  be  allowed  the  con- 
trol of  their  own  time,  and  some  provision  was  made  in 
the  will  for  their  maintenance. 

This  action  was  brought  on  the  bond  hereinbefore 
mentioned.  The  defendant  pleaded  specially  that  he  bad  • 
never  received  any  thing  from  the  personal  estate  of  Wight- 
man,  and  therefore  there  was  no  forfeiture  of  his  bond,  as 
the  condition  was,  that  he  was  not  to  pay  until  two  months 
after  he  was  put  into  possession  of  her  part  of  the  estate 
of  Wightman,  if  any.  To  this  there  was  replication  and 
issue,  that  the  debts  and  legacies  did  not  exceed  the  per- 
sonal estate  of  Wightman. 

The  foregoing  are  the  material  facts  necessary  to  be  un- 
derstood as  applicable  to  the  grounds  of  the  appeal.  The 
presiding  Judge  was  of  opinion,  and  so  charged  the  jury,  that 
if,  on  the  final  settlement  of  Wightman's  estate,  there  was 
no  personal  estate  to  divide,  the  defendant  was  not  liable  to 
pay  the  price  he  had  agreed  to  give  according  to  the  condi- 
tion of  his  bond.  If  the  land  sold  to  Fraser  was  estimated  at 
40,000  dollars,  then  about  21,000  had  been  taken  from  the 
real  estate  to  pay  debts  and  legacies,  and  until  this  was  reim- 
bursed to  Valk,  out  of  the  personal  estate,  he  was  not  liable 
on  his  bond.  The  various  grounds  growing  out  of  the  facts, 
were  submitted  to  the  jury,  and  they  found  for  the  defendant 
— the  foreman  of  the  jury  statmg  that  the  jury  were  of  opin* 
ion  that  Valk  had  received  in  the  over  estimate  of  the 
value  of  the  land  sold  to  Fraser  from  the  extra  sum  of 
$6,000  which  he  received  from  Fraser  and  other  sources, 
$16,00.  The  court  was  also  of  opinion,  that  the  gift  of  the  ne- 
groes mentioned  in  the  last  ground  of  appeal,  was  a  l^al 
bequest  and  could  not  be  estimated  as  any  part  of  the  per- 
sonal estate  to  which  the  plain tiffs's  testatrix  bad  any  right* 
In  relation  to  the  other  grounds,  it  is  only  necessary  to  say, 
there  was  no  evidence  that  Valk  influenced  the  conduct  of 
the  executors  in  the  settlement  of  the  estate,  and  although 
there  was  a  large  amount  of  outstanding  debts,  they  were 
of  very  little  or  no  value,  from  which  nothing  had  beea 
realised ;  they  were  placed  in  the  hands  of  an  attorney,  but 
nothing  was  likely  to  be  realized  from  them. 

Plaintiffs  appealed,  on  the  following  grounds. 
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1.  Because,  it  is  submitted,  bis  Honor  erred  in  charging 
tbe  jury  that  in  order  to  incur  a  forfeiture  of  the  bond,  the 
defendant  must  have  realized  money  on  the  right  which 
he  purchased  from  the  plaintiffs's  testator. 

2.  Because,  the  defendant  purchased  a  right  pending  in 
equity ;  and  the  decree  of  the  Court  of  Equity  was  virtu- 
ally the  possession  of  the  defendant. 

3.  Because,  even  conceding  the  construction  of  the  bond 
as  contended  for  by  the  defendant,  and  as  charged  by  the 
court  to  be  correct,  tbe  right  purchased  had,  on  the  facts 
of  the  case,  an  actual  money  value  at  the  time  of  the  de- 
fendant's purchase,  and  its  subsequent  depreciation  was 
attributable  to  causes  which  are  chargeable  on  the  defend- 
ant, the  purchaser  of  the  right. 

4.  Because  the  defendant  assumed  the  character  of  a 
purchaser,  and  acted  as  such,  in  place  of  assuming  the 
character  of  an  agent,  and  acting  as  such^^and  in  this  way 
the  money  value  of  the  right  was  depreciated. 

5.  Because  it  is  submitted  that  the  item  of  $3,650,  for 
negroes  left  to  the  care  and  protection  of*  the  executors, 
was  an  item  chargeable  against  the  balance  claimed  by 
the  defendant. 

6.  Because  it  is  submitted  that  the  principle  of  the  decree 
in  equity,  in  the  case  of  North  vs.  Wightman  and  others, 
was  violated  with  the  assent  of  the  defendant  in  this,  that 
the  debts  incurred  by  the  executors  after  the  death  of  the 
testator,  were  charged  on  the  personal  estate. 

7.  Because,  it  is  submitted,  the  verdict  was  against  the 
true  legal  construction  of  the  bond,  and  the  law  and  facts 
of  the  case. 

Thmnps(m  ^  Bailey^  for  appellants.     Petigru,  contra. 

Chiriaj  per  Frost,  J.  This  case  was  submitted  to  the 
jury  on  the  issue,  that  the  defendant  "had  not  been  put  iti 
possession  of  the  share  of  the  said  Mary  Ann  Gyles,  in  the 
residuary  personal  estate  of  the  testator,  William  Wight- 
man.'^  The  presiding  Judge  charged,  that  if,  on  the  final 
settlement  of  the  estate  of  Wightman,  there  was  no  estate 
to  divide,  the  defendant  was  not  liable  to  pay  the  price  he 
had  agreed  to  give,  according  to  the  condition  of  the  bond. 
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From  this  charge  the  defendant  has  presented  several 
grounds  of  appeal.  It  is  only  necessary  for  the  decision  of 
the  case,  to  notice  the  two  first,  which  relate  to  the  true 
construction  of  the  condition  of  the  bond.  It  may  be  pro- 
per to  remark  that  these  grounds,  though  made  in  the  argu- 
ment of  the  case  in  the  circuit  court,  were  not  urged  on 
the  attention  of  the  presiding  Judge.  Mere  elementary 
principles  of  law,  in  the  construction  of  contracts,  are  suffi- 
cient for  the  decision  ol  this  case.  They  are,  in  general, 
the  same  at  law  and  in  equity ;  nor  are  they  varied  by  the 
circumstance  of  the  contract  being  under  seal.  Whether 
the  instrument  be  submitted  to  the  judgment  of  a  Common 
Law  Court  or  a  Court  of  Equity,  and  whether  it  be  under 
seal  or  not,  there  can  be  no  substantial  reason  for  any  dif- 
ference in  the  rules,  by  which  the  intention  of  the  parties 
is  to  be  ascertained  from  the  terms  they  have  used.  The 
object  of  them  is  to  do  justice  between  the  parties,  by  en- 
forcing a  performance  of  their  agreement  according  to  the 
sense  in  which  they  mutually  understood  it  at  the  time  it 
was  made.  Chitty  on  contracts,  73.  The  whole  context 
should  be  considered  in  endeavoring  to  collect  the  inten- 
tion of  the  parties.  In  the  case  of  a  bond  with  condition, 
the  latter  may  be  read  and  taken  into  consideration  in  or- 
der to  explain  the  obligatory  part  of  the  instrument — Chitty 
on  contracts  76 — so  the  recital  may  be  used  to  qualify  the 
general  words  of  a  subsequent  distinct  clause  or  stipula- 
tion. In  Payler  vs.  Ifomershaw,  4  Maule  <fe  Sel.  423,  it  was 
recited  in  a  composition  deed  that  the  defendant  was  in- 
debted to  his  creditors  in  the  several  sums  set  to  their  re- 
spective names,  and  that  they  had  agreed  to  take  fifteen 
shillings  in  the  pound,  and  the  creditors  in  consideration 
of  the  fifteen  shillings  paid  to  them,  released  the  defendant 
from  all  manner  of  actions,  debts,  claims,  <&c.  which 
they  had  against  him,  or  thereafter  could  or  might  have, 
by  reason  of  any  thing  from  the  beginning  of  the  world  to 
the  date  of  the  release.  It  was  held  that  the  release  did 
not  extend  to  any  thing  but  the  respective  debts  recited^  and 
all  actions  concerning  them,  for  the  general  words  of  the 
release  had  reference  to  the  particular  recital  and  were 
governed  by  it.  And  the  case  of  Simons  vs.  Johnson^  3  Bam. 
&  Aid.  175,  is  an  authority  that,  in  cases  of  this  kind,  parol 
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evid6Dce  may  be  received  to  shew  and  explain  the  nature 
of  the  matter  recited.  Matter  put  only  by  way  of  recital 
in  an  instrument,  may  amount  to  an  agreement,  when  the 
recital  is  called  into  action,  to  discover  and  give  effect  to 
the  meaning  of  the  parties.  Thus,  in  Sampson  vs.  Edster- 
hy^  9  Barn.  &  Ores.  505,  when  a  lease  of  an  undivided 
third  part  of  certain  mines  contained  a  recital  of  an  agiee- 
ment  made  by  the  lessee  with  the  lessor,  for  pulling  down 
an  old  smelting  mill,  and  6ui/e/t77^  another  of  larger  dimen- 
sions, and  the  lease  contained  a  covenant  to  keep  such  new 
mill  in  repair,  and  so  leave  it  at  the  expiration  of  the 
term,  but  did  not  contain  a  covenant  to  build  it,  it  was 
held  that  such  covenant  was  to  be  implied.  Lord  Ten- 
terdon,  delivering  the  judgment  of  the  court  says,  "look- 
ing at  this  instrument  and  considering  the  nature  of  the 
subject  matter,  we  think  there  is  that  which  amounts  to  a 
covenant,  which  has  been  correctly  staled  in  the  declara- 
tion.'' The  bond  in  this  case,  was  given  in  payment  of 
the  right  and  interest  which  the  defendant  had  purchased 
of  the  plaintiff's  testatrix.  The  obvious  and  honest  inten- 
tion of  the  bond  would  be,  that  the  defendant  should  pay 
the  price  when  he  had  received  the  subject  of  his  bargain. 
The  first  inquiry  then,  to  be  determined  from  the  conside- 
ration of  the  condition  and  recital  of  the  bond  is,  what  did 
the  defendant  purchase  from  the  plaintiff's  testatrix? 
Was  it  merely  the  right  to  a  distributive  share  of  the  resi- 
duary estate  of  the  testator,  without  any  reference  to  the 
uncertain  value  of  the  right  when  it  might  be  established; 
or  was  the  sale  of  the  right  accompanied  with  a  stipula- 
tion or  guaranty  that  it  should,  when  recovered,  be  attend- 
ed with  substantial  pecuniary  advantages ;  on  the  receipt 
and  enjoyment  of  which,  the  defendant's  obligation  to  pay 
should  accrue  ? 

There  is  no  circumstance  or  expression  in  the  treaty  for 
an  execution  of  the  bargain  between  the  plaintiff's  testa- 
trix and  the  defendant,  to  indicate  that  the  defendant 
meant  to  purchase,  or  did  actually  purchase,  any  thing 
else  than  her  contingent  right,  whatever  il  might  be  worth ; 
or  to  shew  that  the  value  or  actual  enjoyment  in  posses- 
sion, of  which  that  right  might  secure,  entered  into  the 
consideration  of  the  price  which  the  defendant  was  to  pay 
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for  it.  The  recital  in  the  deed  of  assignment,  which  set 
forth  the  subject  matter  of  the  contract,  with  the  incidents 
affecting  its  value,  makes  no  allusion  to  the  amount  of  the 
estate  of  the  testator,  nor  of  the  debts  and  legacies  chargea- 
ble upon  it.  The  uncertainty  of  the  right  depending  on 
the  existence  of  adverse  claims  which  might  entirely  defeat 
it,  is  fully  set  out;  and  with  this  contingency  alone  in 
view,  as  affecting  the  value  of  the  subject  of  the  bargain, 
the  price  was  stipulated.  In  the  treaty  for  the  purchase, 
as  recited  in  the  bond,  it  was  spoken  of  as  a  ^^suppased 
share  or  irtterestf^  and  the  particular  in  which  it  was 
regarded  as  contingent,  or  a  merely  "supposed"  share,  is 
indicated  by  the  explanation  immediately  following,  "if 
she  should  be  decreed  to  be  entitled  to  a  share  therein/' 
The  condition  of  the  bond  is  that,  "in  case  the  said  Mary 
Ann  Gyles  shall  be  decreed  and  declared  by  any  compe- 
tent tribunal  to  be  entitled  to  a  distributive  share,"  then 
"the  defendant  do  pay  to  Mary  Ann  Gyles,  the  sum  of  nine- 
teen hundred  and  ninety  pounds."  So  far,  no  ambiguity 
arises  respecting  the  condition  on  which  the  price  shall  be 
paid.  It  is  when^  and  in  case^  Mary  Ann  Gyles  shall  be 
decreed  to  be  entitled  to  a  distributive  share.  This  con- 
struction is  consistent  with  all  the  parts  of  the  bond  refer- 
red to,  and  also  with  the  deed  of  assignment  from  the 
plaintiff's  testatrix  to  the  defendant,  whereby  she  transfers 
merely  her  "share,  proportion,  right,  estate,  title  and  inte- 
rest," without  any  engagement  that  it  should  produce  any 
substantial  or  pecuniary  benefit  to  the  defendant.  The 
terms  of  the  condition,  briefly  stated  in  connection  with 
each  other  are,  in  case  the  plaintiff's  testatrix  be  decreed 
to  be  entitled  to  a  distributive  share,  then  the  defendant  do 
pay  the  price  stipulated,  "when  he  shall  receive  or  be  put 
in  possession  of  said  share."  On  this  last  of  the  terms  of 
the  condition  is  rested  the  objection  of  the  defendant,  that 
he  is  not  liable  to  pay  his  bond  until  he  receives  a  substan- 
tial share  in  money  or  property  of  the  residuary  estate,  and 
that  if,  on  the  final  settlement  of  the  estate  of  Wjgbtroan, 
there  is  no  personal  estate  to  divide,  he  is  not  liable  to  pay 
the  price  he  had  agreed  to  give.  The  effect  of  this  construc- 
tion is,  to  superadd  a  covenant  to  that  effect  to  the  deed  of 
assignment,  for  if  the  defendant  is  not  bound  to  pay  other- 


Charleston,  January,  1844.  471 

wise,  it  must  be  because  the  right  to  a  distributive  share 
was  assigned  to  him  with  that  stipulation.    The  word 
^'share,"  in  this  part  of  the  condition,  may  be  construed  as 
synonymous  with  ^^right."    The  use  of  these  words  in  the 
bond  will  justify  this  signification.    The  objection  of  the 
defendant  must  then  proceed  on  the  assumption  that  pos- 
session cannot  be  affirmed  of  a  right  as  separate  from  that 
in  which  it  inheres.    In  the  sense  of  the  condition  of  the 
bond,  the  defendant  may,  without  force,  be  considered  to 
have  been  put  in  possession  of  the  contingent  right  he 
purchased  when  it  was  established  and  decreed.    This 
construction  is  not  without  analogy  in  the  law ;  a  husband 
is  entitled  to  the  choses  in  action  of  his  wife  when  they 
are  reduced  into  his  possession.    The  delivery  of  a  bond 
or  note  to  the  husband,  though  it  only  transfers  to  him  a  right 
to  recover  and  receive  the  amount,  is  a  reduction  into  pos^ 
sesssion  of  the  chose  in  action  ;  so  a  judgment  recovered  on 
the  wife's  chose  vests  the  possession  in  the  husband  ;  and 
yet  in  these  cases,  he  has  only  established  a  right  to  de- 
mand payment  from  the  debtor.    A  constructive  posses- 
sion attends  the  right,  and  in  this  sense  the  defendant  may 
be  considered  to  have  been  put  in  possession  of  the  share 
when  the  contingent  right  to  it,  wnich  he  had  purchased, 
was  decreed  and  vested  in  him.   He  could  not  have  manu- 
al possession  of  a  right.    The  only  possession  of  which  it 
was  capable,  was  the  control,  power  and  benefit  which 
resulted  from  the  decree  of  the  court  vesting  it  in  him. 
The  words  "i/^anj/,"  according  to  this  construction  of  the 
bond,  would  mean  if  any  share  were  decreed. 

This  construction  of  the  condition  of  the  bond,  is  less 
exceptionable  on  account  of  any  supposed  violence  to  the 
expression  of  the  deed,  than  that  which  would  determine 
the  liability  of  the  defendant  to  pay  the  stipulated  price  by 
the  substantial  receipt  of  the  share.  This  last  condition 
would  be  almost  illusory — would  the  receipt  of  less  than 
the  whole  incur  the  liability — to  pay  less  than  the  entire 
share,  would  not  satisfy  the  words  of  the  condition.  The 
defendant  might  refuse  to  receive  the  last  inconsiderable 
payment  on  the  share.  This  is  an  extreme  supposition. 
But  the  defendant,  by  the  purchase  of  Mrs.  Gyles's  share, 
was  entitled  to  the  whole  residuary  estate.    The  execu- 
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tors  were  accountable  only  to  hitn,  and  in  such  circumstan- 
ces collusion  might  be  between  a  purchaser  and  executors 
to  delay  a  final  settlement  of  the  estate  indefinitely.  If 
the  defendant  be  not  liable  till  he  has  received  (he  en- 
tire share,  how  long  might  he,  with  the  large  amount  of 
bad  and  doubtful  debts,  protract  the  payment  of  his  bond, 
when  it  is  considered  that  the  defendant,  entitled  in  right 
of  his  wife,  to  the  real  estate,  had  in  the  administration  of 
the  personal  estate^  a  direct  interest,  adverse  to  hers,  to 
increase  the  real  estate,  at  the  expense  of  the  personal. 
This  construction  of  the  bond  would  be  fraught  with  injus- 
tice. It  ib  impossible  to  suppose  that  such  could  have 
been  her  understanding  of  the  contract,  and  it  must  be  ad- 
judged in  this  case  as  in  PayUn-  vs.  ffomershaw,  that  the 
words  in  the  condition  had  reference  to  the  agreement  re- 
cited, and  must  be  governed  by  it. 

The  next  enquiry  is,  was  the  defendant,  put  in  posses- 
sion of  the  share,  right  or  interest  which  he  purchased. 
From  the  time  that  the  decree  vested  the  right  in  him,  he 
has  enjoyed  the  whole  power,  benefit  and  control  of  it,  in 
a  manner  that  secured  him  the  most  important  advan- 
tages, not  the  less  valuable  because  they  cannot  be  mea- 
sured in  pecuniary  value.  He  was  enabled  to  control  the 
rights  and  claims  of  Mrs.  Gyles,  which  were  adverse  to 
his,  in  the  administration  of  the  estate.  The  claim  to  have 
the  real  estate  distributed  as  personal,  was  prevented,  and 
he  was  enabled  to  revive  that  equity  in  the  decision  of 
the  case  in  Equity.  He  has  quietly  received  the  sum  of 
eighty  thousand  dollars  from  the  proceeds  of  the  sale  of 
the  real  estate.  The  sale  of  the  real  and  personal  estate 
in  Georgia  was  arranged  in  respect  of  time,  so  as  to  be 
made  subservient  to  the  value  of  the  real  estate.  The 
administration  of  the  Georgia  property  might  have  been 
transferred  to  the  courts  of  Georgia  ;  all  the  uncertainties 
of  a  foreign  jurisdiction  on  his  rights  and  claim  to  the 
residuary  estate,  have  been  avoided.  The  influence  which 
might  have  attended  the  sole  proprietorship,  in  the  gener- 
al administration  of  the  estate,  to  direct  it  so  as  to  advance 
his  own  interests,  has  been  possessed  without  interference 
or  contest.  He  was  not  delayed,  injured  or  disquieted  in 
the  prosecution  and  enjoyment  of  his  interests ;  all  these 
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benefits  accrued  to  the  defendant  from  the  purchase  of  the 
right  or  share  of  the  plaintiffs's  testatrix  in  the  residuary 
estate,  from  the  time  that,  by  the  decree  of  the  court,  that 
right  was  established.  The  court  is  of  opinion  that  by 
the  true  construction  of  the  condition,  the  liability  of  the 
defendant  to  pay  the  sum  stipulated  in  his  bond,  accrued 
when  the  court  decreed  that  the  contingent  right,  which 
he  had  purchased,  was  vested  in  Mrs.  Gyles,  and  that  by 
the  power  and  control  which  from  that  time  the  defendant 
exercised  in  the  right,  it  has  been  put  in  his  possession. 
A  new  trial  is  therefore  ordered. 

Richardson,  O'Neall,  Butler  and  Wardlaw,  J  J.  con- 
curred. 


Susannah  WWde  vs.  A.  Y.  Walton. 

1.  Assumpsit  on  an  inland  bill  of  exchange,  to  which  there  had  been  a 
de&ult  in  appearance,  and  on  which  there  had  been  no  written  acceptance 
by  the  drawee.  After  the  term  to  which  the  writ  was  returnable,  a  declara* 
tion  was  filed,  in  which  the  acceptance  of  the  bill  was  averred,  and  the 
amount  claimed  set  fortL  An  order  for  judgment  was  taken,  and  the  case 
was  put  on  the  writ  of  inquiry  docket.  At  the  succeeding  Term,  the  case, 
when  called,  was  referred  to  the  clerk,  who  assessed  the  damages  on  the 
original  bill.  The  defendant  not  having  accepted  the  bill  in  writing,  it 
was  held  that  the  plaintiflPs  demand  was  not  liquidated  within  the  meaning 
of  the  Act  of  1809.  Judgment  entered  up  on  the  assessment  set  aside,  and 
the  order  for  judgment  by  default.  The  default  on  the  part  of  defendant 
would  have  been  satisfied  by  any  damages,  without  going  the  whole,  and 
saying  the  precise  cause  of  action  was  admitted.  A  liquidated  demand  as- 
certains and  fixes  by  writing,  with  or  without  seal,  a  plaintiflf's  debt ;  but 
it  must  also  be  the  writing  of  the  defendant,  actually  or  by  operation  of  law. 

2.  Where  a  demand  is  within  the  Act  of  1809,  and  there  is  de&ult  inap- 
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pBaxanee,  thit  confesses  the  acdoQ  and  dispenses  with  a  writ  of  inquiry. 
Tkle  TIU  Bank  vs.  Vwibghan,  2  Hill,  557. 

3.  When  a  final  judgment  is  regular,  the  defendant  is  not  allowed  to  set 
it  aside,  and  to  appear  and  plead,  on  account  of  his  attorney  neglecting  to 
appear  for  him;  for  when  a  judgment  goes  against  a  defendant  properly 
Snred^  and  under  no  legal  disability,  it  concludes  every  previous  matter  be- 
tween the  parties. 

4.  But  where,  by  the  final  judgment,  the  case  is  not  concluded,  and  the 
defendant  swears  that  he  employed  an  attorney  to  appear,  although  there 
may  be  a  mistake  between  him  and  the  attorney,  yet  the  &ct  of  employment 
being  made  out,  the  failure  to  appear  ceases  to  be  the  act  of  the  client,  and 
he  will  be  permitted  to  appear  and  plead. 

Tried  in  the  City  Court  of  Charleston^,  before  his  Honor  the 
Recorder^  January  Term,  1844. 

Motion  to  set  aside  judgment,  and  for  leave  to  appear  and 
plead.  In  this  case  it  appeared  that  about  the  middle  of 
May  last,  (1843,)  a  writ  was  served  on  the  defendant,  at 
bis  place  of  residence  in  Charleston,  at  the  suit  of  the 
plaintiff,  returnable  to  the  July  Term  of  the  city  court. 
During  that  terra  of  the  court  no  appearance  was  entered 
in  court  for  him  ;  and  after  its  session,  on  the  26tb  of  July, 
a  declaration  in  assumpsit  on  an  accepted  bill  of  exchange, 
was  filed  against  him,  and  an  order  for  judgment  taken, 
and  the  case  put  on  the  writ  of  inquiry  docket  for  trial. 
At  the  November  Term  of  the  courts  the  case  was  called 
on  the  writ  of  enquiry  docket,  and  it  was  referred  to  the 
clerk,  as  a  case  arising  on  an  inland  bill  of  exchange.  He 
assessed  the  damages  of  the  plaintiff  on  the  original  bill, 
of  which,  as  it  appeared  on  the  examination  of  the  bill,  on 
the  argument  of  this  motion,  the  defendant  had  not  given 
a  written  acceptance.  The  count  on  the  bill  in  the  decla- 
ration, alleges  that  the  defendant  did  accept  it.  On  the 
clerk's  assessment,  judgment  was  entered  for  the  plaintifi^ 
and  execution  issued* 

The  defendant's  counsel,  in  Mpport  of  the  motion  to  set 
aside  the  judgment,  submitted  the  affidavit  which,  accom* 
panies  this  report ;  and  on  enquiry  of  the  counsel  named 
m  the  affidavit,  the  court  was  satisfied  that  the  defendant 
labored  under  a  mistake  in  concluding  that  be  bad  instrac- 
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ted  his  counsel  to  enter  an  appearance  for  him  in  this  case. 
The  court  did  not  in  the  ledst  doubt  that  the  defendant  had 
80  intended  to  instruct  ^is  counsel,  and  that  he,  the  defend- 
ant, was  entirely  convinced  that  he  had  so  instructed  his 
counsel.  But  though  the  affidavit  did,  by  necessary  infer- 
ence, admit  the  service  of  the  writ,  the  copy  of  it  was  not 
given  to  his  counsel,  and  from  the  middle' of  May  to  the 
end  of  November,  during  two  sessions  and  one  long  vaca- 
tion of  the  court,  no  effective  attention  was  paid  to  it. 

It  is  important  to  all  the  parties  that  this  case  should  be 
speedily  and  finally  determined  ;  and  as  it  must  be  settled 
in  the  Appeal  Court,  without  attempting  to  examine  mi- 
nutely the  able  arguments,  and  the  authorities  by  which 
the  counsel  for  the  defendant  sustained,  and  the  counsel 
for  the  plaintiff  opposed  the  motion,  this  court  will  state 
its  decision  on  the  motion,  and  the  grounds  of  that  decision. 

Two  grounds  were  taken  by  the  counsel  for  defendant, 
in  support  of  the  motion. 

1.  That  on  the  affidavit  of  the  defendant,  this  was  a 
clear  case  of  mistake  between  the  client  and  the  attorney, 
for  which  the  court  would  relieve ;  cited  the  cases  of  WU- 
liamsonvs.  CumndngSy  2  M'C.  250 ;  Parr  vs.  JSvanSj  1  M'C. 
283 ;  and  Stark  vs.  Woodward,  1  N.  cfc  M'C.  259,  and  com- 
mented on  the  case  of  Schroder  vs.  Eason,  2  N.  <&  M'C.  291  • 

2.  That  this  was  not  a  liquidated  demand,  within  the 
Act  of  1809 ;  1  Brev.  Dig.  39,  sec.  32,  7  Stat  at  Large, 
308 ;  and  could  not,  therefore,  be  referred  to  the  clerk,  and 
the  final  judgment  was  irregular,  and  the  cases  of  EUiot 
ads.  Mynottj  2  M'C.  125 ;  BUickwood  &  Brenan  vs.  lAnnan, 
Harper's  L.  R.  219 ;  Cbnvers  vs.  Magrath,  4  M'C.  392 ;  Wei- 
don  vs.  Sherburne,  15  John.  409,  were  cited,  to  shew  what 
was  a  liquidated  demand. 

By  the  Act  of  February,  1791, 2  Brev.  Dig.  T.  131,  sec. 
17,  7  Stat,  at  Large,  263,  the  defendant  in  an  action  is  re- 
quired to  enter  his  appearance  with  the  clerk  of  the  court, 
during  the  sitting  of  the  court  to  which  the  writ  is  return- 
able. This  has  been  the  uniform  practice.  Savage  vs. 
MucheU,  2  Tread.  629 ;  Schroder  vs.  Eas(m,  2  N.  &  M'C, 
291 ;  Latvervs.  Smyth,  2  Bail.  259.  This  did  not  seem  to 
be  a  case  of  mistake  between  client  and  attorney.  The 
attorney  had  not  committed  a  mistake*    Though  the  de- 
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fendant  might  have  bad  a  good  defence,  if,  by  his  own 
mistake  or  inattention  he  bad  lost  the  opportunity  and  the 
right  to  make  that  defence,  the  court  had  not  the  power  to 
relieve  him.  VigilantUms^  et  non  dormientibus,  jtira  svbter 
niunt.  The  defendant  had  slept  over  his  alleged  right 
The  case  of  Schroder  vs.  Eason  presented  a  strong  appeal 
to  the  discretion  of  the  court,  and  in  that  case  a  similar 
motion  had  been  refused.  The  defendant  was  not  entitled 
to  relief  on  the  first  ground  taken  for  him. 

On  the  second  ground  taken,  the  fact  that  the  bill  did 
not  appear  to  have  been  accepted  in  writing,  was  strongly 
pressed  on  the  court,  and  was  certainly  entitled  to  grave 
consideration.  But  its  acceptance  was  averred  in  the  de- 
claration. The  defendant,  by  his  default,  had  acknowledg- 
ed the  cause  of  action  set  forth  in  the  declaration,  and  the 
amount  claimed  was  set  forth — was  liquidated — ascertain- 
ed— by  that  cause  of  action.  The  principles  established 
by  the  Appeal  Court,  in  the  case  of  the  Bank  of  the  State 
of  South  Carolina  vs.  Vaughan^  2  Hill's  Rep.  556-7,  seem- 
ed to  the  court  to  rule  the  one  now  under  consider- 
ation, and  the  defendant's  motion  was,  therefore,  refused. 

Defendant  appealed,  on  the  following  grounds. 

1.  That  the  judgment  by  default  having  gone  in  conse- 
quence of  mistake  between  his  attorney  and  defendant,  it 
should  have  been  set  aside,  and  the  defendant  been  permit- 
ted to  plead. 

2.  That  final  judgment  in  said  case  was  irregular,  in 
that  it  was  referred  to  the  clerk  to  assess  the  dameges  as 
upon  a  liquidated  demand.  Whereas,  it  is  submitted,  that 
the  same  is  not  a  liquidated  demand,  within  the  meaning 
of  the  Act  of  1809. 

Lee  4*  Pressley,  for  appellant.      Yeadon  &  McBethj  contra* 

Caria^  per  O'Neall,  J.  In  this  case,  the  first  question 
which  I  snail  consider  is,  whether  the  case  was  properly 
referred  to  the  clerk.  The  Act  of  1809,  7  Statutes  at 
Large,  308,  directs  "that  in  all  actions  now  pending,  or  here- 
after to  be  brought,  on  any  liquidated  demand^  wherein  the 
defendant  or  defendants  shall  have  suffered  an  order  for 


Charleston,  January,  1844.  477 

judgment  to  be  entered  against  him  or  them,  it  shall  not  be 
necessary  for  the  plaintiff  or  plaintiffs  to  prove  his,  her  or 
their  demand,  or  execute  a  writ  of  inquiry,  but  the  same 
shall,  on  motion  to  the  court,  be  referred  to  the  clerk,  to 
ascertain  the  s»um  actually  due,  and  judgment  shall  be  en- 
tered up  accordingly  for  the  sum  so  ascertained."  The 
question,  what  is  a  liquidated  demand  within  the  meaning 
of  this  Act,  must  be  fixed  with  perhaps  more  precision 
than  was  done  in  Crowther  vs.  Sawyer  &  Steele.  As  was 
then  said,  it  ascertains  and  fixes  by  writing,  with  or  with- 
out seal,  the  plaintiff's  debt;  but  it  must  also  be  the  writing 
of  the  defendant,  actually  or  by  operation  of  law.  A  judg- 
ment is  (he  ascertained  debt  of  the  defendant,  by  evidence 
in  writing,  the  record  which  authoritatively  and  conclusive- 
ly declares  it  to  be  the  debt  of  the  defendant ;  and  hence 
it  is  ascertained  by  that  which  is  in  law  his  writing.  But 
there  is  no  other  case  of  which  I  am  aware,  where  a  de- 
mand in  writing,  to  which  the  defendant  is  not  a  party  by 
his  signature,  can  be  called  a  liquidated  demand.  The 
one  which  would  approach  nearest  to  it,  would  be  in  an 
action  on  an  award ;  that,  when  the  result  of  a  written 
submission,  might  be  referred.  In  England,  whence  we 
have  adopted  this  practice,  after  interlocutory  judgment 
by  default,  it  seems  that  the  Judges  will  refer  to  both  mas- 
ter or  prothonotary,  on  an  affidavit,  of  the  nature  of  the 
action,  actions  upon  bills  of  exchange  and  promissory 
notes,  and  covenants  for  the  payment  of  a  sum  certain,  as 
upon  a  mortgage,  or  for  rent,  or  arrears  of  an  annuity,  or 
an  award,  in  order  to  compute  the  principal  sum  due,  and 
the  interest.  1  Tidd's  Prac.  570.  They  have  refused,  in 
every  case,  however,  to  make  such  reference,  where  there 
was  the  slightest  uncertainty  as  to  the  obligation  of  the 
debt,  or  the  interest  due.  1  Tidd's  Prac.  571-2.  In  the 
various  cases  cited  in  the  argument,  no  instance  was  brought 
to  our  view  where  the  court  had,  in  thii^  State,  referred  a 
demand  to  the  clerk,  to  which  the  defendant  was  not  a 
party  by  his  signature.  It  was,  however,  contended  with 
great  force,  that  the  default  admits  every  thing  stated  in 
the  record,  and  here,  as  it  was  alleged  that  the  defendant 
had  accepted  the  bill,  and  that  was  in  writing,  there  was 
nothing  to  prevent  a  reference.    When  a  demand  is  with- 
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in  the  Act,  as  when  he  is  a  party  in  writing  to  the  liquida- 
ted demand,  then,  as  i§  said  in  the  Bank  vs,  Vaugaan^  2 
Hill,  557,  ''  the  defendant's  default  confesses  the  action," 
and  ^'  the  Act  regards  the  demand  as  set  out  on  the  re- 
cord, to  be  confessed,  so  as  to  require  no  proof,  and  to  dis- 
pense with  the  execution  of  a  writ  of  inquiry."  That  case 
was  on  a  note  of  hand,  made  or  indorsed  by  the  defend- 
ant. The  copy  was  filed  with  the  declaration,  and  on  that 
the  clerk  made  his  assessment,  and  it  was  held  to  be  good, 
for  the  defendant,  by  writing,  was  a  party  to  an  instrument 
which  ascertained  tne  sum  due.  But  if  that  case  had  not 
been  within  the  Act  of  1809,  it  could  not  have  been  said 
that  a  default  did  more  than  admit  a  cause  of  action.  1 
Brev.  Rep.  300.  Such  an  admission  as  that  would  not 
prevent  this  case  from  being  the  subject  of  a  writ  of  in- 
quiry. The  action  here  is  on  a  bill  of  exchange  drawn  on 
tne  defendant  He  did  not  accept  in  writing.  His  default  is 
satisfied  by  any  damages ;  for  it  may  be  that  in  ignorance 
of  the  true  cause  of  action,  he  supposed  the  plaintiff  to 
have  some  slight  cause,  which  he  was  not  willing  to  liti- 
gate ;  or  that,  knowing  they  claimed  to  recover  on  this 
bill,  and  believing  that  they  could  not  prove  his  acceptance, 
he  preferred  to  let  them  even  have  a  nominal  verdict 
against  him,  rather  than  be  at  the  expense  of  defending 
himself. 

It  is  true  these  are  mere  suppositions,  but  in  this  way 
a  default  may  be  satisfied  without  going  the  whole,  and 
saying  the  precise  cause  of  action  is  admitted. 

The  danger  of  referring  demands  to  the  clerk,  unvouch- 
ed  by  the  writing  of  the  defendant,  is  strikingly  illustrated 
by  this  case.  Here  a  demand,  without  the  slightest  evi- 
dence on  its  face  of  the  defendant's  liability  to  pay  it,  is 
referred  to  the  clerk,  who  merely  calculates  the  sum  due, 
and  thereupon,  without  a  shadow  of  proof,  tlie  defendant 
is,  by  the  judgment  of  the  court,  as  is  set  out  on  the  re- 
cord, considered  to  be  liable  to  pay  the  sum  so  ascertained. 
Such  a  judgment,  without  proof  to  sustain  it,  cannot  be 
supported ;  for  the  clerk  had  no  right  to  assess  damages 
against  the  defendant,  on  a  paper  to  which  his  eyes  would 
tell  him  he  is  no  party.  In  England,  the  mere  absence  of 
a  precedent  to  refer  an  action  on  a  foreign  judgment,  was 
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held  to  be  reason  enough  to  prevent  the  reference.  1  Tidd's 
Prac.  571.  So,  here,  the  absence  of  a  precedent  is  enough 
to  prevent  the  reference  of  such  a  case  as  the  present. 

The  judgment  must,  therefore,  be  set  aside  as  irregular. 
Being  set  aside,  I  think  the  only  objection  to  the  defendant's 
appearance  is  removed.  When  the  final  judgment  is  regu- 
lar, the  defendant  is  not  allowed  to  set  it  aside,  and  to  ap- 
pear and  plead,  on  accx)unt  of  his  attorney  neglecting^  to 
appear  for  him ;  for  when  the  judgment  goes  against  a  de^^ 
fendant  properly  served,  and  under  no  legal  disability,  it 
concludes  every  previous  matter  between  the  parties.  But 
when  the  case  is  not  concluded,  and  the  defendant  is  able 
to  bring  himself  within  the  rule  that  his  failure  to  appear 
resulted  from  the  act  of  God,  or  his  attorney,  then  he  is  en- 
titled to  appear  and  plead.  In  this  case  the  defendant  has 
sworn  he  employed  Mr.  Eckhard  to  appear  for  him  ;  and 
although  it  is  manifest  that  there  was  some  mistake  be- 
tween Mr.  Eckhard  and  him  about  it,  yet  there  can  be  no 
doubt  of  the  fact  of  employment;  and  when  this  is  made 
out,  the  failure  to  appear  ceases  to  be  the  act  of  the  client; 
and  according  to  the  rule  he  must  be  let  in,  to  appear  and 
plead. 

The  motion  to  reverse  the  decision  of  the  Recorder  is 
granted.  The  judgment  entered  up  on  the  assessment  by 
the  clerk  is  set  aside  ;  so  is  the  order  for  judgment  by  de- 
fault, and  the  defendant  is  permitted  to  appear  and  plead 
issaably. 

* 
Richardson,  Evans,  Butler  and  Frost,  JJ.  concurred. 

Wardlaw,  J.  dissenting.  I  agree  with  the  Recorder, 
that  the  accepted  bill  of  exchange  was  a  liquidated  demand, 
which,  under  our  Act  of  1809,  may  be  referred  to  the  clerk. 
Clearly  it  would,  by  the  English  practice,  go  to  the  master 
or  prothonotary,  as  a  definite  contract  specially  declared  on, 
the  amount  of  which  depends  merely  on  figures.  It  is  ad- 
justed— ^ascertained  with  precision ;  that  is,  to  meet  the 
phraseology  of  an  Act,  liquidated.  The  jury  could  not, 
without  the  sanction  of  this  court,  give  upon  such  a  paper 
found  or  admitted,  more  or  less  than  the  principal  and  in- 
terest ,  and  whenever  default  has  established  the  liability. 
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and  the  amount  can  be  fixed  by  mere  computation  upon 
inspection  of  a  writing  specially  declared  on,  the  inquiry 
is,  I  think,  dispensed  with  by  the  Act. 

That  the  writing  does  not  appear  to  have  been  actually 
or  impliedly  signed  by  the  defendant,  is,  I  think,  of  no  con- 
sequence ;  the  acceptance  is  alleged  just  as  it  would  have 
been  if  it  had  been  made  in  writing ;  and  the  contract  of 
th^  defendant,  expressed  by  the  writing  to  which  he  be- 
came a  party  by  acceptance,  is  specially  declared  on,  and 
is  of  that  precise  character  which  excludes  all  discretion 
in  the  jury. 

It  has  been  urged  that  an  acceptance  may  be  partial  or 
conditional,  as  well  as  absolute,  and  that  when  it  does  not 
appear  in  writing  to  be  absolute,  it  cannot,  in  such  case,  be 
necessarily  taken  to  be  so ;  but  the  declaration  alleges  it  to 
have  been  absolute,  and  the  default  admits  it  to  have  been 
so,  more  especially  as  under  such  an  allegation  there  would 
have  been  no  recovery  at  all,  if  the  defendant,  upon  appear- 
ance, had  shewn  the  acceptance  to  have  been  either  par- 
tial or  conditional. 

This  case  of  a  mercantile  contract,  when  legal  effect  and 
amount  are  precisely  fixed,  specially  declared  on,  differs 
wholly  from  one  of  an  ordinary  contract  in  writing,  which 
may,  with  equal  conformity  to  legal  requisites,  be  either  in 
writing  or  in  parol,  and  upon  which  damages,  although 
sometimes  they  may  be  accurately  estimated  by  general 
rules,  are  not  fixed  by  any  positive  regulation  ;  and  this 
case  differs  much  more  from  them  upon  the  common  counts 
for  goods  sold,  money  had  and  received,  account  stated,  <&c. 
where  the  default  admits  something  to  be  due,  but  the 
quantum  depends  upon  the  weight  which  the  jury  may 
give  to  the  proof,  even  if  a  writing  signed  by  the  defend- 
ant should  enter  into  the  proof. 
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Sofphw  Chapman  vs.  Sarah  H.  Mayrant^  executrix  of  Wil- 
liam Mayrant 

1.  To  the  plea  of  the  Statute  of  LimitatioDs,  to  an  action  on  a  joint  and 
several  promissory  note,  the  replication  was,  that  before  the  period  of  limi- 
tation had  expired,  plaintiff  sued  out  a  joint  writ  against  both  of  the  makers 
of  the  note ;  that  before  the  return  of  the  writ,  one  of  the  makers  died,  and 
that  within  a  year  and  a  day  from  his  death,  plaintiff  sued  out  another  writ 
against  the  executrix  of  the  deceased,  which  action  was  continued  by  suc- 
cessive writs  stated  in  detail,  with  the  Sheriff's  return,  connecting  it  with 
the  last  writ  on  which  the  plaintiff  declared..  General  demurrer  and  join- 
der, which  was  overruled.    Judgment  overruling  the  demurrer,  sustained. 

2.  The  terms  of  the  Act  of  1746,  (7  Stat.  193,)  that  the  action  "sAoZZ  pro- 
ceed" at  the  suit  of  the  surviving  plaintiff,  &«.  are  to  be  construed  '^ay," 
from  the  context  and  intention  of  the  Act ;  and  was  not  intended  to  prevent 
a  discontinuance. 

3.  The  Act  only  provides  that  in  certain  cases  the  suit  shall  not  abate 
against  the  survivor,  and  is  silent  respecting  the  action  against  the  deceased 
party,  as  to  whom  it  remains  abated  as  before  the  Act 

4.  The  Act  is  remedial 

5.  Before  the  Act,  on  a  joint  action,  on  a  joint  and  several  cause  of  action, 
the  suit  abated  against  both  parties  by  the  death  of  one;  and  the  plaintiff 
might  have  commenced  a  separate  action,  within  a  year,  against  the  survi- 
vor, and  the  representatives  of  the  deceased  party.  The  plaintiff  is  not  de- 
prived of  this  advantage,  because  the  statute  prevents  the  abatement  of  the 
suit  against  the  survivor. 

6.  In  case  of  the  death  of  the  survivor,  pending  the  action,  the  plaintiff 
may  renew  against  his  personal  representatives  within  a  year,  and  is  not 
deprived  of  the  same  remedy  against  the  representatives  of  the  party  first 
dying. 

Before  Wardlaw,  J.  Georgetown  District,  November  Term^ 

1842. 

The  declaration  alleged,  that  on  the  1st  July,  1835,  Ro- 
bert P.  Mayrant  and  William  Mayrant  made  their  joint 
and  several  promissory  note,  payable  to  the  plaintiff  six 
months  after  date. 

The  defendant  pleaded  the  Statute  of  Limitations.  The 

replication  stated,  in  substance,  that  on  the  26th  Decern- 

bej,  1839,  (four  days  before  the  expiration  of  the  period  of 

limitation,)  the  plaintiff  sued  out  and  lodged  in  the  sheriff's 
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office  for  Richland  district,  a  joint  writ  against  both  of  the 
makers  of  the  note  ;  that  before  the  return  of  the  said  writ, 
to  wit,  13th  March,  1840,  William  Mayrant  died ;  that 
within  a  year  and  a  day  from  his  death,  td  wit,  23d  Febru- 
ary, 1841,  the  plaintiff  sued  another  writ  against  the  pre- 
sent defendant,  executrix  of  the  said  William,  and  thence 
continued  her  action  by  successive  writs,  which  are  stated 
in  detail,  down  to  the  writ  which  was  served. 

The  defendant  demurred  generally,  and  the  plaintiff 
joined. 

The  defendant  contended  that  the  plaintiff  had,  by  the 
first  writ,  determined  her  election  to  sue  jointly  and  not 
severally ;  that  the  action  then  commenced,  upon  the  death 
of  William  Mayrant,  by  the  Act  of  1744,  might  have  sur- 
vived against  R.  P.  Mayrant ;  that  by  letting  fall  the  ac- 
tion against  R.  P.  Mayrant,  the  plaintiff  either  lost  all  right 
at  law  to  resort  to  the  executrix  of  William,  or  at  any  rate 
was  debarred  from  maintaining  her  second  writ  against 
the  executrix,  in  the  several  form,  to  be  a  continuance  of 
the  first  against  both  makers  jointly;  and  that  in  any  view, 
the  reasonable  time  which  has  been  by  construction  of  the 
Statute  of  Limitations,  in  the  practice  of  the  courts,  given 
for  continuance  of  suits  abated  by  death,  expired  on  the 
27th  December,  1840,  a  year  and  a  day  after  the  issuing  of 
the  first  writ,  and  more  than  two  months  before  the  second. 

Without  deciding  whether  the  second  writ  could  be  con- 
sidered a  continuance  of  the  first,  if  it  appeared  that  the 
action  commenced  by  the  first,  and  which  might  have  sur- 
vived against  Robert  P.  had  been  discontinued,  it  might  be, 
and  the  presiding  Judge  was  of  opinion,  upon  general  de- 
murrer, ne  was  bound  to  presume,  that  the  action  had  been 
regularly  prosecuted  against  Robert  P.;  that  if  the  discon- 
tinuance was  a  fact  important  for  defendant,  it  should  have 
been  set  forth  by  rejoinder,  and  then  plaintiff  might  have 
traversed  or  demurred ;  and  that,  in  this  view,  the  case 
seemed  to  the  court  just  as  if  the  first  writ  had  been 
against  William  only,  when,  according  to  the  decision 
and  practice  of  the  courts,  the  plaintiff's  second  writ  would 
have  been  clearly  within  the  reasonable  time  allowed. 

Demurrer  overruled. 
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The  defendant  appealed  from  the  judgment  on  demur- 
rer, and  moved  the  Court  of  Appeals  to  reverse  the  same, 
for  the  following  reasons : 

1.  Because,  to  remove  the  bar  of  the  Statute  of  Limita- 
tions the  plaintiff  must  shew  a  continuance  of  the  same 
action,  upon  which  he  relies,  from  its  original  commence- 
ment to  the  trial  of  the  cause. 

2.  That,  upon  every  joint  and  several  cause  of  action, 
the  plaintiff  may  elect  a  joint  or  a  several  action,  at  bis 
pleasure ;  but  having  made  his  election,  and  sued  out  a 
joint  writ,  he  cannot  afterwards  sue  out  a  several  writ,  and 
claim  the  last  to  be  a  continuance  of  the  first  action. 

3.  That  an  objection,  on  the  part  of  the  defendant,  to 
such  connection  of  a  joint  and  several  writ,  is  an  objec* 
tion  of  substance,  and  could  only  be  made  on  general  de- 
murrer. 

4.  That  a  replication  to  the  bar  of  the  statute,  which 
should  iail  to  connect  the  writ  pending  with  that  original- 
ly sued  out,  within  the  time  allowed  by  law,  would  be  an 
insufficient  pleading,  and  bad  on  general  demurrer ;  and 
that  upon  the  face  of  the  replication  in  this  case,  no  such 
connection  is  shewn ;  but,  on  the  contrary,  it  is  averred, 
that  the  connection  was  severed  by  the  suing  out  a  new 
and  separate  writ. 

5.  Because  the  judgment  is,  in  other  respects,  contrary 
to  law. 

Memminger  and  JVUkinson^  for  the  motion. 
MUchell,  contra. 

Ouriay  per  Frost,  J.  To  the  plea  of  the  Statute  of  Li- 
mitations in  this  case,  the  plaintiff  replied  that  on  the  26th 
December,  1839,  within  four  years  after  the  cause  of  ac- 
tion accrued  on  the  joint  and  several  note  of  Robert  P. 
and  William  Mayrant,  the  plaintiff  had  sued  out  and 
lodged  in  the  office  of  the  sheriff  of  Richland  district,  a 
joint  writ  against  them,  with  the  intent  that  the  plaintiff 
might  declare  against  them  for  the  said  joint  note ;  and  that 
on  the  13th  of  March,  1840,  before  the  writ  was  returna- 
ble, William  Mayrant  died,  and  thereby  the  said  suit  as  to 
them  abated,  and  the  proceedings,  as  to  him,  ceased  and 
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were  wholly  determined,  discontinued,  and  ended ;  and 
that  afterwards,  on  the  20th  of  February,  1841,  within 
a  year  next  after  the  death  of  William  Mayrant,  the  plain- 
tiff sued  out  a  several  writ  against  the  defendant,  as 
executrix  of  the  said  William  Mayrant,  and  delivered  the 
said  writ  to  the  sheriff  of  Richland  district,  with  intent  to 
implead  the  defendant  for  the  said  note.  The  continuances 
of  that  suit  are  regularly  and  fully  set  out,  with  the  returns 
of  the  sheriff,  connecting  it  with  the  last  writ  on  which 
the  plaintiff  declared.  No  return  of  the  sheriff  to  the  joint 
writ,  with  respect  to  either  of  the  defendants,  is  set  out 
in  the  replication,  nor  any  statements  of  further  proceed- 
ings against  Robert  P.  Mayrant.  To  this  replication,  the 
defendant  demurred,  and  now  moves  to  reverse  the  order 
of  the  Circuit  Court,  overruling  the  demurrer,  on  the 
ground  set  forth  in  the  brief. 

All  the  objections  to  the  replication,  embraced  in  the 
grounds  of  appeal,  proceed  on  a  misconception  of  the  form 
and  effect  of  it.  They  are  directed  against  the  sufficiency 
of  the  replication  to  support  the  plaintiff's  action,  as 
a  continuance  of  the  joint  suit  against  Robert  and  Wm. 
Mayrant.  There  is  no  doubt  that  if  the  plaintiff  designed 
to  except  her  case  from  the  Statute  of  Limitations,  by 
shewing  a  continuance  of  a  former  suit  sued  out  within 
four  years,  she  must  shew  a  continuance  of  the  same  action, 
from  the  first  to  the  last  writ ;  that  a  several  writ  is  not  a 
continuance  of  a  joint  writ;  and  that  to  maintain  such  a 
continuance,  the  return  of  the  first  writ  should  have  been 
set  out  in  the  replication,  and  produced  at  the  trial.  At- 
iDodd  vs.  Bun\  7  Mod.  R.  3 ;  Harris  vs.  Woodford^  6  T.  R, 
617 ;  Broum  vs.  Bahbingtm,  2  Lord  Raymond,  833 ;  Par- 
sons vs.  Kingy  7  T.  R.  The  plaintiff  has,  accordingly,  in 
stating  the  continuances  of  the  writ  against  the  defendant, 
set  out  the  returns  of  the  sheriff.  The  return  of  the  joint 
writ  need  not  be  set  out,  because  the  plaintiff  avers  and 
supports  her  replication  on  that  averment,  that  the  joint 
writ  was  abat^  against  William  Mayrant  by  his  death, 
and  that  within  a  year  after  his  death,  she  sued  out  a  several 
writ  against  the  defendant,  and  relies  on  the  constructive 
extension  of  the  4th  section  of  the  Statute  of  Limitations, 
that  in  cases  wherein  the  progress  of  the  action  has  been 
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arrested  by  the  death  of  either  of  the  parties  to  the  suit,  a 
reasonable  time  is  allowed,  within  which  a  first  action 
may  be  brought.  Hunter  vs.  Glen,  1  Bail.  545 ;  Martin  vs. 
Archer,  3  Hill,  210.  On  the  authority  of  these  cases,  it  is 
not  denied  that  if  the  first  writ  sued  out  by  the  plaintiff 
had  been  a  several  writ  against  William  Mayrant,  the 
plaintiff  would  have  had  a  year  after  his  death,  within 
which  to  bring  this  action,  and  that  the  bar  of  the  statute 
would  have  been  prevented.  But  it  is  insisted  that  the 
cause  of  action  being  joint  and  several,  the  plaintiff  had  the 
option  of  a  joint  or  several  writ,  and  having  chosen  a  joint 
action,  shall  be  held  to  her  election ;  that  a  Joint  writ  cannot 
be  abated  in  part  or  against  one  of  the  parfies  only,  bjecause 
the  Act  of  1746,  (7  Stat.  193,)  provides  that  if  there  be  two 
or  more  joint  plaintiffs  or  defendants,  and  one  or  more  of 
them  shall  die,  if  the  cause  of  such  action  shall  survive  to 
the  surviving  plaintiff  or  plaintiffs,  or  against  such  surviving 
defendant  or  defendants,  the  writ  or  action  shall  not  be 
thereby  abated,  but  such  death  being  suggested  on  the 
record,  the  action  shall  proceed  at  the  suit  of  the  surviving 
plaintiff  or  plaintiffs,  against  the  surviving  defendant  or  de- 
fendants ;  and  that  when  the  Act  says  the  action  shall  pro- 
ceed against  the  surviving  defendant  or  defendants,  it  pre- 
cludes any  abatement  against  a  deceased  party,  and  that 
plaintiff  can,  therefore,  only  maintain  her  action  by  shew- 
ing it  to  be  a  continuance  of  the  suit. 

It  is  manifest  that  a  several  writ  cannot  be  a  continu- 
ance of  a  joint  writ,  so  that  the  last  alternative  is  precluded. 
But  the  action  may  be  abated  as  to  one,  though  it  be  con- 
tinued against  the  other  joint  defendant.  The  terms  of  the 
Act,  that  the  action  ^^shaU  proceed  at  the  suit  of  the  survi- 
ving plaintiff,"  which  were  insisted  on  in  argument,  so  ob- 
viously, from  the  context  and  intention  of  the  Act,  mean 
''may,"  that  is  unnecessary  to  argue  the  point.  It  could 
not  be  intended  to  prevent  a  discontinuance.  Before  the 
Act,  by  the  death  of  either  joint  defendant,  the  suit  abated 
against  both  defendants.  The  Act  only  provides  that  in 
such  case  the  suit  shall  not  abate  against  the  survivor, 
and  is  silent  respecting  the  action  against  the  deceased 
party.  It,  therefore,  remains,  as  before  the  Act,  abated.  By 
the  death  of  a  joint  defendant,  the  action  must  abate,  as 
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against  him,  with  or  without  the  statute ;  for  the  suit  can 
be  no  longer  prosecuted  against  the  deceased  party.  It  is 
discontinued  against  him,  and  a  discontinuance  by  death  is 
an  abatement.  This  is  the  reasonable  construction  of  the 
Act  It  is  remedial,  and  intended  to  prevent  the  delay  of  a 
fresh  action  against  the  survivor,  when  a  joint  defendant 
dies,  and  should  not  be  so  construed  that,  while  conferring 
this  benefit,  it  should  deprive  the  plaintiff  of  any  remedy 
for  the  recovery  of  his  debt,  which  he  before  possessed.  If 
a  joint  action  bad  been  brought  before  the  Act  on  a  joint 
and  several  cause  of  action,  which  abated  against  both  by 
the  death  of  one  of  the  parties,  the  plaintiff  might  have  com- 
menced a  separate  action  within  a  year  against  the  survi- 
vor, and  the  representatives  of  the  deceased  party.  The 
plaintiff  should  not  be  deprived  of  this  advantage,  because 
the  statute  prevents  the  abatement  of  the  suit  against  the 
survivor.  If  the  survivor  should  die  pending  the  actioa 
against  him,  the  plaintiff  may  renew  it  against  his  personal 
representative  within  the  year.  The  plaintiff  should  not 
be  deprived  of  the  same  remedy  against  the  representa- 
tives of  the  party  first  dying.  In  both  cases  the  suit  is  ar- 
rested by  death.  They  are  equally  within  the  reasons  of 
the  exception  from  the  statute,  which  permits  an  action 
abated  to  be  renewed  within  a  year,  and  should  equally 
have  the  benefit  of  it.  No  argument  of  inconvenience  or 
injustice  can  be  urged  against  this  construction. 

The  judgment  of  the  Circuit  Court,  overruling  the  de- 
murrer, is  affirmed,  and  the  motion  refused. 

Richardson,  O'Neall,  Evans,  Butler,  and  Wardlaw, 
JJ.  concurred. 
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B.  TV.  Dealy,  administratoTy  vs.  M.  If.  Lance. 

1.  Bequest  of  a  slave  to  plaintiff's  intestate,  assented  to  by  the  executor, 
but  never  in  his  actual  possession.  After  the  death  of  the  legatee,  a  minor, 
the  slave  went  into  the  possession  of  the  guardian  of  plaintiff  and  his  sis- 
ters, the  distributees  of  the  deceased  minor.  The  guardian  sold  to  defend- 
ant, in  whose  possession  the  property  remained  several  years.  Upon  the 
grant  of  administration  to  plaintiff,  there  was  a  demand  and  refusal  of  the 
slave,  upon  which  he  commenced  an  action  of  trover.  Upon  the  grant  of 
administration  to  plaintiff,  the  right  of  the  intestate  vested  in  him,  and  his 
administration  by  relation  carried  that  right  back  to  the  intestate's  death. 
Vide  2  Brev.  Rep.  307. 

2.  The  demand  and  refusal  of  itself  was  evidence  of  a  conversion  from  the 
time  the  defendant  acquired  possession. 

3.  Plaintiff  held  entitled  to  recover  the  value  of  the  property  at  any  time 
from  that  at  which  it  went  into  defendant's  possession  to  the  trial  of  the 
case ;  also  that  the  jury  might  give  the  highest  value  proved.  Plaintiff  al- 
so entitled  to  hire  from  the  same  tima 

Before  Richardson,  J.  Georgetoumy  1843. 

This  was  an  action  of  trover  brought  to  recover  the  va- 
lue of  a  slave,  Tenah,  which  had  been  been  bequeathed  to 
the  plaintiff's  intestate  (his  brother)  by  their  father.  The 
legacy  had  been  assented  to  by  the  executor,  and  after  the 
death  of  the  legatee,  Samuel  Dealy,  (a  minor,)  had  gone 
into  the  possession  of  one  Walker,  the  guardian  of  the 
plaintiff  and  his  sisters,  the  distributees  of  the  minor. 
The  guardian  sold  the  property  to  the  defendant,  and  it 
was  admitted  that  the  sale  nad  been  without  fraud  and  for 
a  fair  consideration.  After  the  sale,  the  property  remained 
in  the  possession  of  the  defendant  for  several  years,  until 
administration  had  been  taken  out  by  the  plaintiff,  shortly 
before  the  commencement  of  the  action,  when  there  was  a 
demand  and  refusal.  It  was  contended,  on  the  part  of  the 
plaintiff,  that  he  was  entitled  to  damages  for  hire  from  the 
time  the  property  went  into  the  possession  of  the  defend- 
ant, and  that  the  jury  might  estimate  the  value  of  the  slave 
according  to  her  worth  at  any  time  after  she  went  into  his 
possession.    The  presiding  Judge  charged  the  jury  that 
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there  was  no  right  or  title  in  any  one  to  demand  the 
slaYe  until  the  grant  of  the  administration,  when  the  de- 
mand and  refusal  took  place — that  as  there  was  then,  for 
the  first  time,  a  right  adYerse  to  that  of  the  defendant, 
who  held  under  a  sale  from  the  guardian  of  the  distri- 
butees, (who  would  haYe  been  entitled  to  the  custodj  of 
the  property  until  administration,)  the  couYcrsion  most 
be  dated  from  that  time,  and  the  jury  must  estimate  the 
damages  according  to  the  Yalue  of  the  slaYe  at  such  time, 
and  of  her  serYices  since  then.  The  slaYe  was  proYed  to 
haYe  been  worth  Yery  little — a  mere  tax  at  the  time  of  the 
demand,  as  well  as  her  serYices  afterwards,  and  the  jury 
found  for  the  plaintiflf  a  verdict  of  twenty-five  dollars. 

The  plaintiff  appealed,  on  the  annexed  grounds : 

1.  Because  his  Honor  erred  in  charging  thejury  that  the 
conversion  was  to  be  dated  at  the  time  of  demand  and  re- 
fusal, and  not  from  the  time  the  property  went  into  the  pos- 
session of  the  defendant  under  a  bill  of  sale. 

2.  Because  his  Honor  erred  in  charging  thejury  that  the 
damages  were  to  be  estimated  according  to  the  value  of  the 
property  at  the  time  of  demand  and  refusal,  and  the  value 
of  the  hire  since  that  time. 

3.  Because  his  Honor  erred  in  charging  thejury  that  the 
administrator  could  not  recover  for  the  value  of  the  ser- 
vices of  the  slave  before  administration  was  taken  out. 

Mitchell^  for  the  motion.     Memminger  ^  Wilkinson^  contra. 

Curia,  per  O'Neall,  J.  The  legal  right  to  the  property 
in  dispute  is,  beyond  all  doubt,  in  the  plaintiff.  His  intes- 
tate was  entitled  to,  but  never  had  actual  possession.  Af- 
ter his  death,  Walker,  the  guardian  of  the  plaintiff  and  bis 
sisters,  who  were  the  distributees  of  the  intestate,  had  the 
possession,  and  sold  the  slave ;  but  this  very  clearly  con- 
ferred no  title  to  the  property  or  possession ;  for  his  wards, 
much  less  he,  had  no  legal  right  to  either.  Upon  the  grant 
of  administration  to  the  plaintiff,  the  right  of  the  intestate 
vested  in  him ;  and  his  administration  by  relation  carried 
that  right  back  to  the  intestate's  death.     So  that  the  plain- 
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tiff,  the  administrator,  is  to  be  regarded  as  entitled  from  the 
death  of  the  intestate  to  the  possession  of  the  property. 
The  case  of  Vatighten  vs.  Mder^  2  Brev.  307,  illustrates 
and  establishes  the  principles  which  I  have  stated.  In  that 
case  the  property  of  the  intestate,  slaves  and  a  mare,  went, 
at  his  death,  into  the  possession  of  the  distributee,  without 
administration.  She  sold  the  same  to  the  defendant.  Af- 
ter her  death  the  plaintiff  administered  on  the  estate  of  the 
owner,  demanded  the  property,  and  brought  trover  for  the 
recovery  of  the  slaves  and  their  increase,  and  the  foals  of 
the  mare,  (she  being  dead.)  It  was  held  that  the  admin- 
istrator was  entitled  to  recover  the  full  value  of  the  pro- 
perty, including  the  issue  of  the  female  slaves  and  the 
colts  of  the  mare,  born  and  foaled  after  the  intestate's 
death.  In  that  case  it  is  explicitly  declared  and  decided, 
that  the  distributee  had  no  interest  beyond  the  mere  equi- 
ty to  have  the  residue,  after  the  payment  of  the  debts,  and 
that  the  legal  estate  was  in  the  administrator,  and  over« 
ruled  her  sale.  Speaking  of  the  effect  of  administration, 
the  court  says  :  ''  At  this  day,  the  administrator  represents 
the  person  of  the  intestate,  in  relation  to  his  personal  es- 
tate, which  vests  in  him  immediately  on  the  grant  of  letters 
of  administration,  and  such  grant  has  relation  to  the  time 
of  intestate's  death."  In  the  case  before  us,  the  plaintiff's 
right  to  possession  being  thus  established  at  and  from  the 
death  of  the  intestate,  the  only  question  which' remains  is, 
when  is  the  defendant  to  be  regarded  as  converting  the 
property  ?  The  rule  very  clearly  is,  that  whenever  one 
man  uses  another  man's  property  as  bis  own,  be  has  con- 
verted it  to  his  own  use.  Whenever,  therefore,  the  defend- 
ant used  the  slave  as  his  own,  he  became  answerable  for 
the  value  of  the  property,  and  the  hire.  The  demand 
and  refusal,  of  itself,  was  evidence  of  a  conversion  from 
the  time  the  defendant  acquired  possession.  Generally, 
too,  hire  is  the  consequence  of  the  use  of  that  which  be- 
longs to  another,  if  it  be  a  thing,  such  as  a  slave  or  a  horse, 
usually  productive  of  hire ;  and  if  it  be  not,  then  interest 
is  substituted  on  the  value  instead  of  hire.  When  one  has 
a  slave  in  possession,  the  legal  presumption  is,  that  the  ser- 
vices of  tne  slave  benefit  him  to  the  value  of  hire ;  and 
hence  it  is  allowed  both  as  a  compensation  to  the  owner, 
62 
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and  as  a  benefit  derived  from  another's  property  by  the  de- 
fendant. TcUbirdvB.  JBaynard^  2  Hill,  597,  is  a  case  exact- 
ly in  point  There,  the  defendant  was  the  purchaser  from 
ue  tenant  for  life,  whose  estate  was,  at  the  purchase, 
thought  to  be  an  absolute  one.  It  was,  however,  held,  that 
he  was  liable  for  hire  from  the  death  of  the  tenant  for  life, 
and  that  a  demand  and  refusal  was  evidence  of  conversion 
at  and  from  that  time. 

According  to  the  views  which  I  have  stated,  the  plain- 
tiff is  entitled  to  recover  the  value  of  the  property  at  any 
time  from  that  at  which  it  went  into  defendant's  possession, 
to  the  trial  of  the  case,  and  the  jury  may  give  tne  highest 
value  which  may  be  proved.  So,  too,  he  is  entitled  to  hire 
from  the  same  time. 

The  charge  of  the  Judge  below  having  restricted  the 
plaintiff's  rights  in  these  respects,  to  and  after  the  date  of 
the  grant  of  administration,  was  wrong,  and  led  to  the  small 
verdict  which  was  rendered. 

The  motion  for  a  new  trial  is  granted. 

Richardson,  Evans,  Butler,  Wardlaw  and  Frost,  JJ. 
concurred. 
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7%e  State^  ex.  rel.  Hugh  Flibon,  8enW.  and  Joseph  L.  Ste- 
phenSy  vs.  Oommimoners  of  ffaulraver  OU. 

1.  By  an  Act  passed  in  1714,  (7  Stat  475,)  certein  persons  on  the  S.  E. 
side  of  Edisto,  and  all  the  inhabitants  on  Bohicket  creek,  on  John's  Island, 
to  the  plantation  of  '%  person  named,"  are  required  to  work  on  Haul-over 
cut  In  1721,  (9  Stat  53,)  the  laws  relating  to  roads  and  cuts  were  reduced 
into  one  Act,  and  again  the  Legislature  designated  the  persons  who  were 
to  work  on  this  Cut,  but  described  them  as  <^11  the  inhabitants  making  use 
of  the  said  Cut  or  Creek  to  come  to  Charleston,  residing  on  and  near  Bo- 
hicket creek.'*  In  1751,  an  Act  was  passed  for  opening  Watts's  Cut,  on 
the  western  side  of  Edisto  Island,  by  which  a  portion  of  those  living  on 
Ediato  Island,  who,  before,  were  liable  to  work  onHaul-orer,  were  required 
to  work  on  Watts's  cut  In  the  Act  of  1754,  (7  Stat  509,)  the  cutting, 
cleansing  and  keeping  in  repair  the  Cut  or  Creek  called  the  Haul-orer,  is 
recited  as  a  burthen  on  those  of  the  inhabitants  "obliged  to  do  the  same." 
To  remedy  this  grievance,  the  Act  of  1754  was  passed,  by  which  the  dis- 
trict on  Edisto,  whose  inhabitants  were  in  future  to  work  on  Haul-over 
Cut,  was  enlarged,  but  as  to  the  inhabitants  living  on  and  near  Bohicket 
creek,  using  precisely  the  same  terms  as  in  the  Act  of  1721. 

2.  The  relators  both  resided  near  the  head  of  Bohicket  creek,  but  neither 
used  Haul-over  Cut  in  coming  to  Charleston.  Under  the  construction  of 
these  Acts,  the  Court  were  of  opinion,  that  the  relators  were  not  liable  to 
work  on  this  Cut,  and  having  been  fined  for  neglecting  to  do  so,  by  the 
Commissioners  of  the  Cut,  it  was  held  that  prohibition  to  restrain  the  wai^ 
rant  of  distress,  for  the  collection  of  the  same,  was  properly  ordered. 

Before  Evans,  J.  at  Charleston^  Spring  Term^  1843. 

This  was  a  suggestion  for  a  prohibition,  to  restrain  the 
execution  of  a  warrant  of  distress,  for  the  collection  of  cer- 
tain fines,  which  had  been  imposed  upon  the  relators,  bj 
the  respondents,  as  commissioners  of  Haul-over  cut.  His 
Honor  granted  the  motion  for  a  prohibition,  conformably  to 
the  prayer  of  the  suggestion,  for  the  reasons  stated  in  the 
following  report : 

The  relators  had  been  fined  by  the  commissioners,  for 
not  working  on  Haul-over  cut,  in  St  John's,  Colleton. 
The  principal  question  was,  whether  the  relators  were  li- 
able to  work  on  the  cut.  By  an  Act,  passed  in  1754,  enti- 
tled, ^'An  Act  to  ascertain  the  district  for  cutting,  clean- 
sing, and  keeping  in  repaiTi  the  creek,  or  cut,  oonunonly 
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called  the  Haul*over,"  it  is  enacted,  ''that  all  the  inbabi-' 
tants  making  use  of  the  said  cut,  or  creek,  to  come  to 
Charleston,  residing  on,  or  near,  Bohicket  creek,  and,  also, 
all  the  inhabitants  residing  on  the  east  side  of  Edisto  Isl- 
and, that  frequently  use  to  come  through  the  said  cut,  to 
Charleston,"  <&c.  ''shall  personally  work  in  cutting,  clean- 
sing, and  keeping  in  repair,  the  said  creek."  Both  the  re- 
lators live  on,  or  near,  Bohicket  creek,  but  neither  of  them 
use  Haul-over  cut  to  come  to  Charleston.  Mr.  Wilson 
has  not  used  it  for  any  purpose,  in  ten  years ;  and  Dr.  Ste- 
vens has  only  used  it  once  or  twice,  to  go  to  his  summer 
residence. 

The  presiding  Judge  was  of  opinion,  that  the  relators^ 
although  they  lived  on,  or  near,  Bohicket  creek,  were  not 
liable  to  work  on  the  cut,  unless  they  used  it  to  come  to 
Charleston,  and  ordered  a  prohibition  to  issue. 

As  to  Wilson,  there  was  another  question.  His  fine  ex- 
ceeded twenty-five  dollars ;  and  it  was  made  a  question, 
whether  so  large  a  fine  could  be  imposed  by  the  commission- 
ers. The  court  was  of  opinion,  that  the  commissioners  had 
the  power,  and  on  this  ground,  should  have  refused  the 
motion. 

The  respondent  appealed  from  his  Honor's  decision,  on 
the  following  grounds : 

1.  That  by  the  true  construction  of  the  several  Acts  of  As- 
sembly, (of  1714,  7  Stat,  at  Large,  477 ;  of  1721,  9  Stat,  at 
Large,  53  ;  and  of  1754 ,  7  Statutes  at  Large,  509,)  ascer- 
taining the  parties  liable  to  be  called  upon  to  work  oo 
Haul-over  cut,  which  Acts,  it  is  submitted,  must  be  con- 
strued together,  the  obligation  to  work  on  the  said  cut  is 
terrttoricu^  and  not  personal^  and  that  it  depends  solely  upon 
residence  within  the  defined  territory,  and  not  at  all  upon 
liser  of  the  cut ;  and  that  his  Honor  erred  in  holding  it  ne- 
cessary that  user  and  residence  must  concur,  to  create  the 
liability. 

2.  That  the  other  grounds  for  the  prohibition,  set  forth 
in  the  suggestion,  having  been  overruled  by  his  Honor,  the 
prohibition  itself  should  have  been  refused. 

Bailey  and  Brewster ^  for  the  motion. 
.  Mkmminger  andMazyck^  contra. 
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Chma^  per  Evans,  J,  For  the  correct  understanding  of 
this  case,  it  is  necessary  I  should  state  that  Bohicket  creek 
runs  from  the  interior  of  the  Island,  a  S.  W.  course,  into 
the  north  branch  of  Edisto  river,  which  separates  John's 
Island  from  Edisto  Island.  The  Haul-over  cut  connects 
the  creek  with  one  of  the  inland  passages  to  Charleston, 
thus  giving  to  the  inhabitants  on  tne  S.  E.  side  of  Edisto, 
and  those  of  John's  Island,  who  live  near  the  cut,  or  low 
down  the  creek,  the  most  direct  communication  with 
Charleston.  The  relators  reside  near  the  head  of  the  creek 
and  have  a  much  more  direct  and  shorter  passage,  through 
New  cut,  and,  therefore,  do  not,  and  have  not,  for  many 
years,  used  the  Haul-over  cut.  Under  these  circumstances 
they  contend  they  are  not  liable  to  work  on  it.  The  ear- 
liest legislation  in  relation  to  this  cut  is  the  Act  for  open- 
ing it,  passed  in  1714,  (7  Stat.  475,)  by  which  certain  per- 
sons on  the  S.  E.  side  of  Edisto,  ''and  all  the  inhabitants 
on  Bohickett  creek,  on  John's  Island,  to  the  plantation  of 
the  widow  of  Bourdieu,  are  required  to  work  on  this  cut" 
Some  years  afterwards,  in  1721,  (9  Stat.  53,)  when  all  the 
laws  in  relation  to  roads  and  cuts  were  reduced  into  one 
Act,  the  Legislature  again  designated  who  were  to  work  on 
it,  but  instead  of  using  the  same  words  as  in  the  Act  of 
1714,  viz:  ''all  the  inhabitants  on  Bohickett  creek,"  de- 
scribes the  persons  who  are  to  work,  as  "all  the  inhabi- 
tants, making  use  of  the  said  cut  or  creek  to  come  to 
Charleston,  residing  on  and  near  Bohickett  creek."  In 
1751,  another  Act  was  passed  for  opening  Watt'a  cut,  on 
the  western  side  of  Eaisto  Island,  by  which  a  portion  of 
those  living  on  Edisto  Island,  who  before  were  liable  to 
work  on  Haul-over,  were  required  to  work  on  Watt's 
cut ;  by  reason  whereof,  as  is  recited  in  the  Act  of  1754,  "the 
cutting,  clearing  and  keeping  in  repair  the  said  cut  or  creek, 
called  the  Haul-over,  is  become  a  great  burthen  on  the  in- 
habitants who  are  at  present  obliged  to  do  the  same." 
To  remedy  this  grievance,  the  Act  of  1754  (7  Stat.  509,) 
was  passed,  by  which  the  district  on  Edisto,  whose  inhabi- 
tants were  in  future  to  work  on  Haul-over  cut,  was  en- 
larged ;  but  as  to  the  inhabitants  living  on  and  near  Bo- 
hickett creek,  using  precisely  the  same  terms  as  in  the  Act 
of  1721,  viz :  "all  the  inhabitants  making  use  of  the  said 
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cut  or  creek,  to  come  to  Charleston,  residing  on  and  near 
Bohickett  creek/'  These  Acts,  taken  together,  it  seems  to 
me,  admit  of  but  one  construction,  that  after  the  cut  had 
been  opened,  under  the  Act  of  1714,  by  the  labor  of  all  the 
inhabitants  on  Bohicket  creek,  which  it  is  probable  had 
been  done  before  the  Act  of  1721  was  passed,  no  others  of 
the  inhabitants  on  the  creek  were  intended  by  that  Act  to 
be  compelled  to  work  on  it,  except  those  who  'used  the  cut 
to  come  to  Charleston."  This  construction  is  confirmed 
by  the  fact  that  those  who  reside  towards  the  head  of  the 
creek,  as  the  relators  do,  hare  a  much  more  direct  and 
convenient  passage  to  Charleston  by  the  new  cut  There 
are  similar  provisions  in  relation  to  other  cuts.  Thus  by 
the  Act  of  1751,  (7  Stat.  508,)  the  inhabitants  between 
Ashepoo  and  Pon  Pon  rivers,  making  use  of  any  landing 
leading  through  New  cut,  are  requir^  to  work  on  it;  and 
all  male  persons  making  use  of  any  landing  on  the  north 
west  of  Wappoo  creek,  except  such  as  are  by  law  exempt- 
ed, shall  work  on  the  said  creek.  A  similar  provision  is 
to  be  found  in  the  Act  of  1742,  sec.  9,  (in  relation  to  the 
opening  of  Horse  Shoe  creek.)  I  am,  therefore,  of  opinion 
the  relators  are  not  liable  to  work  on  the  Haul-over  cut, 
and  the  motion  to  reverse  the  decision  of  the  Circuit  Judge 
is  dismissed. 

O'Neall,  Butler,  Wardlaw  and  Frost,  JJ.  concurred. 
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O^Brien  &  Fryer  m.  John  F.  Bounds  J.  B.  Crane  and  JR. 

Crane, 

1.  Where,  in  case  of  a  joint  hiring  of  a  carriage,  horses  and  driver,  it 
bdng  a  part  of  ^the  contract  that  the  carriage  should  be  driven  by  the  driver 
alone,  one  of  the  hirers  assumed  the  office  of  driver,  and,  from  his  negli- 
gence or  want  of  skill,  an  injury  was  done  to  the  carriage  and  a  horse,  all 
of  the  hirers  were  held  Lable  to  the  owner. 

2.  To  the  action  by  the  owner  in  such  case,  it  is  no  answer  to  say  the  in- 
jury was  occasioned  by  the  negligence  or  misconduct  of  one  of  the  joint 
contractors. 

3.  Such  case  is  clearly  distinguishable  from  the  case  of  mere  passengers, 
to  whom  the  carriage  is  not  bailed,  and  who  have  entered  into  no  contract, 
except  that  each  will  pay  his  fiura 

4.  The  jury  finding  the  contract  of  defendants  to  be  joint,  the  charge  of 
the  presiding  Judge,  diat  the  jury  might  find  against  one,  though  plaintiff 
&iled  to  prove  a  joint  contract  as  to  the  others,  even  if  misdirection,  was  im- 
material, as  it  could  not  have  influenced  the  verdict    Vide  1  Bailey,  330l 

Before  Evans,  J,  at  Charleston^  Spring  Term^  1843. 

This  was  an  action  on  the  case,  to  charge  the  defendants 
for  an  injury  done  to  a  carriage  and  horse,  which,  it  was 
alleged,  had  been  hired  to  the  defendants,  and  injured  by 
their  misconduct. 

The  facts,  as  proved,  were  these : 

Robert  Landreth  was  crossing  King  street,  in  Charles- 
ton ;  he  saw  a  carriage  coming  up  the  street;  there  were 
no  other  carriages  in  the  street ;  a  white  man  was  sitting 
on  the  box  with  the  driver,  (a  black  man,)  and  had  the 
reins ;  the  carriage  was  going  zig  zag,  from  one  side  to  the 
other ;  it  was  going  at  a  moderate  gait ;  saw  the  carriage 
wheel  strike  against  a  water  cart ;  the  carriage  went  on 
with  the  wheel  shaking  some  short  distance,  when  the 
wheel  fell  off;  the  horses  took  fright,  and  ran  off;  the  ne- 
gro jumped  off,  but  the  white  man  kept  his  seat  on  the 
box ;  the  carriage  struck  against  an  awning  post,  and  was 
stopped ;  the  carriage  was  injured  by  breaking  the  top,  and 
one  of  the  horses  was  cut  on  the  leg,  so  as  to  be  disabled 
from  performing  any  service  for  near  two  months ;  none  of 
the  party  appeared  drunk ;  the  gentleman  on  the  box,  it 
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seemed  to  have  been  conceded  at  the  trial,  was  Bound,  one 
of  the  defendants  ;  the  horses  did  not  take  fright  until  the 
wheel  ran  off.  As  to  the  driver,  (a  negro  man,)  there  was 
a  good  deal  of  evidence.  Some  of  the  witnesses  spoke  of 
him  as  sober,  and  well  skilled  in  his  business.  Some  said 
he  would  drink  a  little  too  much,  and  it  was  said  that  late* 
]y  he  had  been  turned  off  by  the  plaintiffs  for  an  accident 
which  occurred  when  he  was  drunk. 

As  to  the  other  defendants,  no  direct  evidence  was  offer- 
ed that  they  were  concerned  in  the  hiring.  The  only  evi- 
dence on  that  point  was  that  of  Moses,  the  deputy,  who 
served  the  writ.  He  said,  when  he  arrested  the  defendants, 
one,  or  all  of  them,  said  he  or  they  "had  hired  the  carriage, 
and  were  in  it."  "  It  was  a  hard  case  to  be  sued  for  what 
they  were  not  to  blame ;  it  was  not  their  fault  that  the  car- 
riage was  broken."  They  were  strangers,  it  was  said, 
from  Havana,  and  Moses  never  saw  them  but  the  one  time. 
They  answered  to  the  names  mentioned  in  the  writ.  At 
the  time  the  carriage  was  broken,  there  were  two  or  three 
gentlemen  within,  but  they  were  entirely  passive.  There 
was  also  an  inquiry  into  the  condition  of  the  carriage, 
which  was  not  an  old  one,  and  had  been  refitted  a  month 
or  so  before  the  injury. 

A  motion  was  made  for  a  nonsuit,  on  the  ground  that 
there  was  no  evidence  of  joint  hiring,  and  without  such 
evidence  the  action  would  not  lie.  The  action,  although 
in  form,  case,  was  quasi  assumpsit^  and  there  could  be  no 
joint  action  except  on  a  joint  contract.  This  motion  the 
presiding  Judge  overruled,  thinking  there  was  sufficient 
evidence  to  go  to  the  jury  on  the  joint  hiring. 

In  his  charge  to  the  jury,  his  Honor  submitted  to  them 
the  following  propositions : 

1.  Did  Bound  usurp  the  duties  of  the  driver,  and  did 
the  injury  arise  from  his  unskilfulness  or  negligence ?  or 
did  it  arise  from  the  defect  of  the  carriage,  the  misconduct 
or  drunkenness  of  the  driver,  or  from  one  of  those  concus- 
sions with  another  carriage,  which  sometimes  happen  with- 
out fault  or  negligence  of  the  driver?  In  the  first  case  the 
plaintiffs  were  entitled  to  recover,  in  the  other  they  were 
not. 

2,  Was  the  contract  of  hiring  joint  7  If  so,  they  all  were 
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liable,  although  the  injury  arose  from  the  misconduct  of 
one,  and  the  others  were  entirely  passive. 

3.  If  there  was  no  joint  hiring,  yet  the  plaintiffs  in  this 
form  of  action  might  recover  against  Bound  alone. 

The  jury  found  a  verdict  against  all  the  defendants. 

The  defendants  renewed  their  motion  for  a  nonsuit  in 
this  case,  and  moved  for  a  new  trial,  on  the  following 
grounds : 

1.  That  his  Honor  erred  in  refusing  the  motion  for  a  non- 
suit, inasmuch  as  there  was  no  proof  of  a  joint  contract ; 
and  that  his  Honor  also  erred  in  deciding  that,  in  such  an 
action  as  the  present,  the  plaintiffs  might  recover  against 
one  of  the  defendants,  although  there  was  no  proof  of  a 
joint  contract  by  all. 

2.  That  there  was  no  evidence  before  the  jury  that  these 
defendants  were  in  the  use  of  the  carriage  and  horses  at 
any  time,  or  were  even  present  at  the  accident. 

3.  That  there  was  no  proof  of  any  of  the  material  alle* 
gations  in  the  plaintiffs's  declaration,  and  especially  no  proof 
of  negligence  on  the  part  of  the  defendants,  in  the  use  of 
the  horses  and  carriage. 

4.  That  his  Honor  erred  in  charging  the  jury  that  in  this 
action  the  plaintiffs  might  recover  against  any  one  of  the 
defendants,  and  that  it  was  not  necessary  that  a  joint  hiring 
by  all  the  defendants  should  be  proved. 

5.  That  his  Honor  erred  in  cliarging  the  jury  that  in  a 
case  of  joint  hiring  by  several,  all  were  liable  for  the  un-* 
authorized  and  illegal  act  of  any  one  of  them,  in  relation 
to  the  thing  hired. 

6.  That  the  verdict  of  the  jury  is  wholly  unsupported  by 
evidence,  contrary  to  law,  and  against  the  plainest  princi^ 
pies  of  justice. 

Richardson  and  Rice^  for  the  motion.    Bailey^  contra. 

Curiaj  per  Evans,  J.    In  this  case  it  was  submitted  to 

the  jury  to  decide,  1st,  whether  the  injury  complained  of 

arose  from  the  unskilfulness  or  negligence  of  Bound,  who 

had  usurped  the  place  of  the  driver ;  and,  2d,  whether  the 
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hiring  was  by  the  joint  contract  of  all  the  defendants.    In 
the  event  that  both  of  these  questions  were  decided  by  the 
jury  in  the  affirmative,  they  were  directed  to  find  for  the 
plaintiffs  against  all  tl>e  defendants.     In  the  charge  to  the 
jury,  it  was  assumed  to  be  the  law,  that  in  a  case  of  joint 
hiring,  all  were  liable,  although  the  injury  arose  from  the 
act  of  one,  and  the  others  were  entirely  passive.    The  cor- 
rectness of  this  charge  is  made  one  of  the  grounds  of  ap- 
peal, and  I  shall  now  proceed  to  inquire  whether  it  be  cor- 
rect or  not.    In  the  consideration  of  the  case,  I  shall  as- 
sume that  it  is  established  by  the  verdict,  that  all  the  de- 
fendants hired  the  carriage  and  driver,  and  that  they  were 
not  mere  passengers  in  a  public  conveyance,  or  passengers 
in  a  carriage  hired  by  Bound.    The  contract  alleged  in  the 
declaration  is,  that  the  carriage  was  hired  by  all,  and  it  was 
a  part  of  the  contract  that  tlie  negro  was  to  drive  it.     The 
object  of  sending  a  driver  was,  that  he  should  drive,  and 
of  course  it  was  implied  that  he  should  be  allowed  to  drive 
without  any  interference  from  any  of  the  party  contracting. 
I  have  always  supposed  that  it  was  incident  to  every  joint 
contract,  that  all  were  bound  to  its  performance.    £ach 
and  every  one  of  the  contractors  stipulates .  that  the  con- 
tract shall  be  performed  by  all.    If  it  were  a  part  of  the 
contract  made  by  all,  that  the  carriage  should  be  driven  by 
the  driver  alone,  then  to  permit  a  stranger  to  drive  it,  or  to 
undertake  to  drive  it  themselves,  would  be  a  violation  of 
the  contract,  and  for  any  damage  arising  out  of  a  breach 
of  a  joint  contract,  all  are  liable.    It  does  not  seem  to  be 
doubted,  that  if  the  defendants  had  hired  the  carriage  and 
horses  only,  they  would  be  liable ;  but  it  was  argued  that, 
as  they  hired  a  driver  along  with  them,  who  was  the  agent 
of  the  owner,  that  circumstance  makes  a  difference.     So 
far  as  third  persons  are  concerned,  this  may  be  true.     It 
has  the  sanction  of  Judge  Story,  in  his  treatise  on  Bail- 
ments, page  267,  where  it  is  said,  '4f  a  person  hires  a  coach 
and  horses  for  a  journey,  and  the  horses  are  driven  by  the 
servant  of  the  stable  keeper,  he,  (it  seems,)  and  not  the 
hirer,  is  responsible  for  any  injury  done  by  the  negligence 
of  the  servant  in  the  course  of  the  journey;  for  the  ser- 
vant, under  such  circumstances,  is  properly  to  be  deemed 
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in  the  employment  of  the  stable  keeper,  and  not  of  the 
hirer ;"  and  ^<  for  the  like  reason,  if  a  person  hires  a  car- 
riage and  horses,  and  the  owner  sends  a  postillion  or  coach- 
man with  them,  to  drive  them,  the  hirer  is  dischaiged  from 
all  attention  to  the  carriage  and  horses,  and  he  remains  lia- 
ble only  to  take  ordinary  care  of  the  glasses  and  inside  of 
the  carriage."  And  such  seems  to  be  the  principle  of  the 
case  of  Davey  vs.  Chamberlain  and  another^  4  Esp.  229,  in 
which  it  is  said,  '4f  a  person  driving  his  own  carriage,  took 
in  another  person  as  a  passenger,  such  person  could  not  be 
subjected  to  an  action  in  case  of  any  misconduct  in  the 
driving  of  the  proprietor,  as  he  had  no  care  or  concern 
with  the  carriage."  But  in  that  very  case  it  was  held  that 
where  both  had  hired  a  chaise,  and  an  injury  was  done  to 
a  stranger,  by  the  negligent  driving  of  one,  both  were  lia- 
ble, although  the  other  defendant  was  entirely  passive,  and 
free  from  any  blame.  And  if,  on  account  of  the  joint  hiring, 
all  were  liable  to  a  stranger  for  the  misconduct  of  one, 
much  more  should  they  all  be  liable  in  this  case,  where  the 
injury  has  resulted  from  a  violation  of  the  contract  of  all. 
The  principles  quoted  from  Story,  and  the  case  in  Espi- 
nasse,  point  to  a  very  important  distinction  between  the 
liability  of  a  mere  passenger  and  the  liability  of  a  joint 
hirer.  If  two  persons  get  into  an  omnibus,  to  be  carried 
from  one  part  of  the  city  to  another,  or  a  stage  coach,  or  a 
hack,  they  are  mere  passengers.  There  is  no  bailment  or 
hiring  of  the  carriage  to  them,  and  of  course  there  is  no 
joint  hiring  or  joint  liability.  But  if  two  persons,  by  joint 
contract,  hire  a  coach,  horses  and  driver,  to  go  to  Columbia, 
they  have,  no  right  to  go  elsewhere,  or  to  use  them  other- 
wise than  according  to  the  contract ;  and  if  they  use  them 
to  go  to  another  place,  or  if  they  violate  the  contract  and 
set  a  stranger  on  the  box,  or  one  of  them  undertakes  to 
drive  it  himself,  and  the  carriage  is  broken,  or  the  horses 
or  driver  (if  a  slave)  be  injured,  it  would  be  no  answer  to 
an  action  against  all,  to  say  the  injury  has  resulted  from 
the  act  of  one  of  the  joint  contractors.  The  contract  in 
this  case  was  clearly  that  the  driver  was  to  drive  the  coach. 
The  contract  has  been  clearly  violated,  the  plaintifFs's  pro- 
perty has  been  injured.    Is  he  to  be  turned  over  to  Bound 
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alone  for  redress  1  How  do  we  know  that  he  would  haye 
trusted  Bound  with  his  property  ^  Has  he  not  a  right  to 
say,  I  entrusted  my  property  to  all  of  you,  under  a  contract 
that  you  were  to  suffer  my  servant  to  drive  the  carriage? 
This  contract  has  been  violated,  and  I  have  a  right  to  look 
to  all  of  you  for  redress,  as  my  contract  was  made  with 
all.  If  two  hire  a  carriage  without  a  driver,  and  it  be  bro- 
ken by  the  negligence  of  one  who  undertakes  to  drive  it, 
it  is  conceded  both  would  be  liable,  although  the  otheF 
was  passive  and  free  from  blame.  But  this  joint  liability 
arises  altogether  from  the  joint  contract.  I  do  not  see  any 
substantial  ground  for  distinguishing  such  a  case  from  the 
one  under  consideration.  The  joint  liability  in  both  cases 
arises  from  a  breach  of  a  joint  contract,  and  by  the  default 
of  one  of  the  parties  without  the  participation  of  the  others. 
In  this  case  it  was  a  violation  of  the  contract  for  Bound  to 
assume  the  office  of  driver,  and  as  the  plaintiifs's  loss  was 
the  direct  consequence  of  that  act,  all  the  parties  are  lia- 
ble. I  put  my  opinion  entirely  on  the  ground  that  the  con- 
tract of  joint  hiring  is  established  by  the  verdict  of  the 
jury,  and  that  it  follows  as  an  incident,  if  a  joint  contract 
be  broken,  all  the  contractors  are  liable.  Such  a  case  is 
clearly  distinguishable  from  the  case  of  mere  passengers 
to  whom  the  carriage  is  not  bailed,  and  who  have  entered 
into  no  contract,  except  that  each  will  pay  his  fare.  These 
yiews  dispose  of  the  hve  grounds  of  appevl.  The  1st,  2d 
and  3d  are  settled  by  the  verdict.  The  4th  ground  alleges 
for  error,  that  the  presiding  Judge  charged  the  jury  that  in 
an  actibn  on  the  case  like  the  present,  against  several,  the 
plaintiff  might  recover  against  one,  although  he  failed  to 
proye  a  joint  contract  as  to  the  others.  Such  I  haye  al- 
ways supposed  to  be  the  law,  and  Ghitty  advises  this  form 
of  action  against  carriers,  for  the  reason  that  if  the  plain- 
tiff fail  to  prove  a  joint  liability,  he  may  still  recover  against 
one.  A  contrary  opinion  is  intimated  in  the  case  of  Pai- 
tan  vs.  Magrath^  Rice,  62.  This  question  has  not  been 
considered  by  the  court  in  this  case.  The  jury  have  found 
the  contract  joint,  and  therefore  the  misdirection,  if  it 
was  one,  was  immaterial ;  it  did  not  influence  the  verdict^ 
and  this  court  will  not  send  a  casfe  back  merely  because: 
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the  circuit  Judge  mistook  the  law  on  an  immaterial  point. 
1  Bailey,  330. 
The  motion  is,  therefore,  dismissed. 

O'NfiALL,  Wardlaw,  and  Frost,  JJ.  concurred. 


Ihe  President  and  Directors  of  the  Bank  of  the  State  of 
South  Carolina  vs.  Antonio  Delia  Torre. 

1.  As  OUT  law  now  stands,  by  the  return  of  the  writy  is  meant,  not  the 
appearance  term,  but  the  very  day  when  the  Sheriff  is  required  to  make  re- 
turn to  the  Clerk  of  the  Court 

2.  If  a  declaration  be  not  filed,  or  leave  for  further  time  be  had,  before 
the  expiration  of  a  year  and  a  day,  from  the  day  when  the  Sheriff  should 
make  return,  the  plaintiff  is  out  of  court,  and  cannot  afterwards  obtain  leave. 

3.  Where  the  year  and  day  had  expired,  without  any  declaration  filed 
by  a  plaintiff,  or  leave  obtained  for  further  time  to  declare,  the  defendant 
was  permitted  to  enter  up  his  judgment  of  nan  pros,  nunc  pro  tuncj  the 
Clerk  having  refused  to  sign  the  judgment  within  the  year. 

4.  it  is  discretionary  with  the  Court,  where  a  judgment  of  non  pros,  is 
regular,  upon  proper  afiSidavits,  to  set  it  aside  upon  payment  of  costs,  in  or- 
der to  let  in  a  trial  of  the  merits,  but  the  motion  to  set  aside  must  come  at 
some  time  within  which  the  plaintiff  could  obtain  leave  for  further  time,  if 
the  judgment  had  not  been  entered. 

5.  The  defendant,  within  the  year,  may,  of  course,  enter  his  judgment  of 
non  pros,  but  the  Court,  after  that  time,  may  grant  him  leave  to  do  so.  Vide 
Smith  vs.  Lewis^  1  Nott  6l  McCord,  38. 

6.  The  judgment  of  non  pros,  is  a  final  judgment,  and  is  founded  on  the 
statute  of  Car.  2,  subject  to  subsequent  provisions  as  to  the  time  of  declaring. 
It  will  always  be  set  aside  if  irregular,  but  no  previous  order  of  Court  seems 
necessary  to  its  validity. 

Before  Wardlaw,  J.  Charleston^  May  Ttrm^  1842, 

Report  of  the  presiding  Judge. 
The  service  of  the  writ,  in  this  case,  was  accepted  15th 
April,  1841.    The  writ  requires  the  defendant  to  appear 
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at  the  next  court,  the  first  Monday  of  May,  to  wit,  3d  May, 
1841,  and  directs  the  sheriff  to  have  the  writ  before  the 
clerk  fifteen  days  before  the  said  court,  to  wit,  17th  April, 
1841,  the  18th  being  Sunday. 

Owing  to  the  drafts,  which  constitute  the  cause  of  ac- 
tion against  the  defendant,  as  drawer,  being  beyond  the 
control  of  the  plaintiffs's  attorneys,  in  pursuit  of  the  accept- 
or, no  declaration  in  this  case  has  been  filed ;  but  about  1st 
April,  1842,  an  agent  of  the  plaintiff^s  attorneys  applied  to 
the  defendant's  attorney,  infornting  him  of  the  cause  of  de- 
lay, and  inquired  whether  he  would  consent  then  to  plead 
to  a  declaration,  to  which  the  defendant's  attorney  replied, 
that  he  would  decline  pleading,  inasmuch  as  the  time  al- 
lowed for  filing  the  declaration  had  expired.  About  1st 
February,  1842,  after  the  adjournment  of  the  January  term, 
(the  next  term  after  the  May  term  aforesaid,)  the  defend- 
ant's attorney  applied  to  the  clerk  of  the  court  to  sign  a 
judgment  of  nonpros,  for  want  of  a  declaration,  which  the 
clerk  refused  to  do,  because  no  order  of  court  for  such 
judgment  had  been  obtained.  The  present  term  com- 
menced first  Monday  of  May,  to  wit,  2d  May,  1842,  and 
continued  six  weeks,  in  the  course  of  which,  about  the  1st 
of  June,  1842,  the  plaintiffs  moved  for  leave  to  file  their 
declaration,  as  of  the  present  term,  and  the  defendant  op- 
posing the  plaintiff^s  motion,  moved  for  leave  to  enter 
judgment  of  nonpros,  nunc  pro  tunc^  as  of  1st  February, 
1842. 

The  plaintiff,  conceding  that,  as  decided  in  Wright  vs. 
Higginoottom,  1  N.  <&  McC.  9,  if  the  declaration  be  not  filed 
before  the  court  succeeding  the  court  to  which  the  writ  is  re- 
turnable, it  cannot  afterwards  be  filed  without  leave  of  the 
court ;  and  that,  as  decided  in  Kennedy  vs.  Smithy  2  Bay, 
414,  1  Brev.  Rep.  203,  the  case  will  be  out  of  court,  and 
no  order  can  be  made  in  it,  if  no  step  be  taken  for  a  year 
and  a  day ;  or  if,  where  the  time  has  not  been  extended, 
by  leave  of  the  court,  the  declaration  be  not  filed  within  a 
year  and  a  day  from  the  return  of  the  writ ;  contends,  that 
by  the  return  of  the  vyrit  is  meant  the  term  at  which  the 
defendant  is  required  to  appear;  that  the  whole  term  is 
one  day ;  and  that  the  plaintiff  is  in  time  for  his  motion,  if 
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a  year  and  a  day  have  not  elapsed  between  the  term  for 
appearance  and  the  time  at  which  the  motion  is  made. 

The  case  seems  not  to  be  affected  by  any  reason  that 
may  exist  for  the  plaintiifs's  delay,  or  by  any  thing  that 
has  passed  between  the  attorneys.  It  presents,  simply, 
a  question  as  to  the  power  of  the  court,  to  be  resolved  by 
an  inquiry  as  to  the  period  from  which  the  computation  of 
the  year  and  a  day  shall  commence ;  and  I  shall  make  the 
inquiry  carefully,  for  I  find  that  the  question  arises  fre* 
quently,  divides  the  bar,  and  is  thought  not  to  be  settled. 

Passing  by  the  maxim,^^io  cedit  veritatiy  which,  when 
the  day  is  material,  might  overrule  the  fiction  of  the 
term's  being  one  day,  I  shall  endeavor,  by  an  examination 
of  the  English  practice,  and  of  our  own  enactments,  to  as- 
certain whether  there  is  foundation  for  the  plaintiff's  as- 
sumption, which  would  give  to  plaintiffs  in  different  dis- 
tricts, different  times  of  indulgence,  according  to  the  differ- 
ent lengths  of  terms. 

All  writs  in  England  were  formerly  returnable  in  term 
time.  I  Sellon's  Pr.  90 ;  Str.  399.  But  ever  since  essoigng 
ceased  to  be  cast,  the  first  general  return  day  of  each  term 
has  been  but  nominally  within  term  time,  as  the  court 
does  not  sit  until  quarto  die  post.  1  Sel.  Pr.  3 ;  1  Archb.  Pr. 
35;  Cro.  Car.  102.  And  although  ''the  very  day  of  return 
is  the  day  in  law,  and  to  that  day  the  judgment  hath  re- 
lation," (1  Inst.  135 ;  1  Impey's  Pr.  53,)  yet,  so  little  was 
the  essoign  day,  or  first  general  return  day,  regarded  as 
part  of  the  term,  that  an  appearance  entered  after  the  es- 
«oign  day,  and  before  the  day  of  full  term,  may  be  entered 
as  of  the  preceding  term.    6  East,  314. 

By  the  unifonnity  of  the  process  Act,  2  Wm.  4,  c.  39,  and 
other  late  statutes,  and  rules  of  court,  great  changes  have 
been  made  in  the  practice  of  the  courts  at  Westminster, 
according  to  which  the  term  expressly  commences  after  the 
essoign  day,  and  in  mesne  process  (except  distringas,  and 
proceedings  to  outlawry,)  there  is  no  express  return  day, 
but  it  is  tested  the  day  on  which  issued,  requires  the  de- 
fendant to  appear  in  eight  days  of  the  service,  is  in  force 
for  four  calendar  months,  and  must  be  returned  immedi- 
ately after  the  service ;  and  the  plaintiff  cannot  declare 
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until  the  ninth  day  after  the  service.  3  Chitty's  Pr.  150; 
192,  90. 

The  statute  13  Gar  2,  sect.  2,  c.  2,  T  made  of  force  in  this 
State,  2  Stat,  at  Large,  415,)  enacts,  tnat  upon  appearance 
entered  in  the  term  to  wl^lch  a  writ  is  returnable,  unless 
the  plaintiff  shall  put  in  his  bill,  or  declaration,  before  the 
end  of  the  term  next  following  after  appearance,  a  non-suit, 
for  want  of  a  declaration,  may  be  entered  against  the  plain* 
tiff.    See  1  Tidd's  Pr.  412 ;  7  T.  R.  26. 

The  English  practice,  under  this  statute,  prior  to  the 
late  changes,  is  thus  laid  down  by  Sellon :  By  the  general 
rule  of  law,  a  plaintiff  must  declare  within  twelve  months 
after  the  return  of  the  torit,  or  he  will  be  out  of  court.  But 
by  the  rules  of  the  courts,  if  he  do  not  deliver  his  declara- 
tion within  two  terms,  defendant  may  sign  judgment  nan 
pros.  If,  however,  no  such  judgment  be  signed,  plaintiff 
may  still  deliver  bis  declaration  at  any  time  within  the 
year.  2T.  R.  112;  5  T.  R.  36. 

In  B.  R.  the  plaintiff  has  only  to  the  end  of  the  second 
term  to  declare  in,  whether  called  upon  by  rule,  or  not.  But 
in  G.  B.  he  has  still  the  essoign  day  of  the  third  term,  if 
not  called  upon  by  rule.     1  Sellon's  Plac.  241. 

If  the  plaintiff  was  not  ready  to  declare  before  the  end 
of  the  next  term  after  the  return,  he,  at  that  next  term,  ob- 
tained a  rule  for  further  time,  until  the  first  day  of  the  fol- 
lowing term ;  and  afterwards  could  obtain  rules  for  further 
time  from  the  beginning  to  the  end  of  a  term,  and  from  the 
end  of  one  term  to  the  beginning  of  the  next,  as  often  as 
necessary,  if  not  stopped  by  a  peremptory  rule  to  declare, 
before  the  end  of  the  term,  which  the  defendant  could  ob- 
tain.    1  Sell.  Pr.  258. 

Ihe  year  was  computed  from  the  return  day  of  the  writ, 
and  not  from  the  time  of  the  defendant's  appearance,  and 
now  that  no  return  day  is  specified,  the  computation  is 
from  the  day  of  service,  at  wnich  day  the  officer  is  bound 
to  make  return.    3  Chit.  Pr.  445. 

In  qtmre  irrvpedit  the  writ  was  returnable  January  8, 
1834 ;  and  defendants  appeared  11th  January,  1834.  Plain- 
tiff declared  10th  January,  1835.  The  court  set  aside  the 
declaration  as  too  late.  1  Bing.  N.  C.  545 ;  27  Eng.  G.  L. 
Rep.  489. 
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And  it  seems  that  the  year  is  computed  so  as  to  include 
the  return  day,  and  that  after  the  year,  the  case  is  out  oS 
court  as  to  both  parties,  defendant  as  well  as  plaintiff.  The 
defendant  was  held  to  bail  on  a  bill  of  Middlesex,  returna- 
ble 6th  November,  1818.  He  surrender^id  7th  Novembei, 
and  afterwards,  on  11th  November,  justified  bail.  There 
being  no  further  proceedings  on  the  part  of  the  plaintiff,  the 
defendant  signed  judgment  of  rum  pros,  on  6th  November, 
1819.  Judgment  set  aside,  because  entered  after  the  case 
was  out  of  court.  Per  Our.  The  rule  is,  that  if  the  plain- 
tiff does  not  declare  within  a  year  after  the  return  day  of 
the  writ,  he  is  out  of  the  court.  The  safest  course  is  to 
reckon  the  twelve  months  from  the  return  day.  The  time 
given  to  put  in  and  perfect  hail,  is  merely  matter  of  indul- 
gence. Cooper  w.  Neas^  3  Barq.  <&  Aid.  271 ;  5  Eng.  C.  L. 
Rep.  280.  See  the  dissenting  opinion  of  Judge  GheveSi 
Jioney  ads.  Mo^es^  I  N.  McG.  40. 

So  that  if  a  writ,  returnable  on  a  general  return  day, 
should  have  been  made  returnable  on  the  first  return  day, 
or  essoign  day  of  a  term,  the  year  would  have  been  com- 
puted from  the  essoign  day,  not  from  the  retoma  bremim 
day,  nor  from  the  quarto  die  post,  or  other  later  day,  to 
which,  by  indulgence,  the  time  of  defendant's  appearance 
was  extended,  ''for  the  very  day  of  return,  is  the  day  in 
law." 

Without  judgment  of  rum  pros^  or  other  formal  entry,  the 
court  takes  notice  of  the  termination  of  a  suit  by  lapse  of 
time,  so  that  in  an  action  for  malicious  arrest,  proof  that  no 
declaration  was  filed,  or  delivered,  within  a  year  after  the 
return  of  the  writ,  is  sufficient  to  shew  a  determination  of 
that  suit.  Pierce  vs  Street,  3  Barn,  dip  Aid.  297;  23  EUig. 
C.  L.  Rep.  102. 

The  practice  in  this  State,  as  to  the  time  of  declaring,  is 
conformable  to  the  former  practice  of  the  King's  Qeiich, 
which  has  been  referred  to,  subject  to  some  alterations, 
which  have  been  introduced  by  our  Acts  of  Assembly,  and 
rules  of  court. 

An  Act  for  the  better  regulating  of  courts  of  justice,  pass^ 

ed  1719-20,  has  been  lost,  (3  Stat,  at  t^arge,  99.)  In  1721, 

precinct  courts  were  established,  for  which  was  provided 

a  process  containiug  the  declaration ;  bu^  the  gsn^n)  wnrti 
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at  Charleston,  still  retained  exclusive  jurisdiction  of  all 
civil  causes,  wherein  the  matter  in  difference  exceeded 
£100,  sterling.    7  Stat  at  Large,  167. 

In  1737,  four  terms  in  each  year  were  appointed  for  the 
Court  of  Common  Pleas,  to  be  holden  at  Charleston,  and 
all  writs  and  processes  were  made  returnable  on  6xed 
days,  which  were  five  weeks  previous  to  the  terms  respect- 
ively, on  which  days  the  justices  were  required  to  meet 
and  sit,  '^to  receive  the  returns  of  writs  and  processes,  is- 
suing from  the  said  court,"  and  no  declaration  was  to  be 
filed,  until  the  day  the  writ  should  be  made  returnable.  7 
Statat  Large,  139. 

In  1768,  (7  Stat  at  Large,  197,)  Msi  Prim  Courts  were 
established  in  various  districts,  the  writs  returtiable  to  the 
Court  of  Common  Pleas,  in  Charleston,  and  the  proceed- 
ings there  conducted  until  issue  joined.  In  '1789,  (7  Stat 
at  Large,  251,)  in  changing  a  term  of  the  Common  Plea& 
in  Charleston,  from  the  second  Tuesday  in  January  to  the 
fourth  Tuesday  in  February,  it  is  provided  that  "the  re- 
turn  day  of  the  said  court  shall  be  on  the  first  Tussday  in 
January,  instead  of  the  second  Tuesday  in  December;"  and 
the  same  year,  in  the  Act  giving  complete,  original,  and 
final  jurisdiction  to  the  circuit  courts,  it  is  provided  that 
writs  from  the  said  circuit  courts,  "shall  be  made  returna- 
ble to  the  next  court,  after  the  date  of  the  said  process,  and 
shall  be  returnable  by  the  respective  sheriffs  into  the  clerk's 
office  of  the  said  court,  four  days  previous  to  the  meeting 
of  the  same ;  and  all  pleadings  thereupon  shall  be  made  up 
at  said  court,  and  be  ready  for  trial  at  the  next  circuit 
court  after."    7  Stat,  at  Large,  254. 

In  1791,  (7  Stat  at  Large,  263,)  it  is  enacted  that  "all 
writs  or  mesne  process  and  executions  that  shall  be  issued 
by  or  from  the  court  of  common  pleas,  in  and  for  the  dis- 
trict of  Charleston,  shall  be  made  returnable  to  the  court 
thereof,  on  the  first  Tuesday  in  January,  the  fourth  Tues- 
day in  March,  and  the  third  Tuesday  in  August ;  and  alt 
writs  and  executions  that  shall  be  issued  by  or  from  the 
courts  in  other  districts,  shall  be  made  returnable  to  the 
clerk,  thirty  days  next  before  the  sitting  of  the  court  tcr 
which  they  are  made  returnable;  and  the  sheriffs  shall 
make  certain  return  thereof,  on  the  respective  days  hereby 
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directed,  to  the  said  clerks,  whose  duty  it  shall  be  to  deliver 
them  to  the  plaintiffs  attorneys  in  the  several  suits  so  com- 
menced and  prosecuted ;  and  the  plaintiff  shall,  on  the  re- 
turn of  such  writs,  proceed  to  file  his  declaration  during 
the  sitting  of  the  court  next  after  the  writ  is  returnable,  or 
at  any  time  after  until  the  next  succeeding  court,  and  shall 
take  judgment  by  default  against  the  defendant  in  said  suit, 
unless  an  appearance  has  been  regularly  entered  by  the 
defendant's  attorney,  with  the  clerk  of  the  court,  during 
the  sitting  of  said  court,"  <&c. 

In  1799,  (7  Stat,  at  Large,  293,)  it  is  directed  that  all 
judicial  process  shall  be  tested,  <&c.  "and  be  made  returna- 
ble to  the  clerk  of  the  court,  to  which  it  shall  be  returnable, 
jyieen  days  next  before  the  sitting  of  such  court. ^^ 

In  1825,  (7  Stat  at  Large,  330,)  it  is  enacted,  that  all 
writs  and  processes  shall  be  "tested  07%  any  day  premous  to 
the  day  on  which  they  are  made  retumablej^  in  the  name  of 
the  clerk,  <&c. 

The  67th  rule  of  this  court  provides,  "that  if  the  plaintiff 
should  not  file  his  declaration  before  the  first  day  of  the 
second  term,  after  the  return  of  the  writ,  he  shall  not  be 
permitted  to  file  it  afterwards,  without  obtaining  leave  to 
do  so,  after  notice  of  his  motion,"  Ac.  See  1  N.  A  McC.  8, 
Wright  vs.  Higginbottom. 

In  the  case  of  Kennedy  vs.  Smithy  2  Bay,  414,  1  Brev. 
Rep.  203,  decided  when  different  rules  ^of  court   from 
the  present  obtained,  and  without  reference  to  the  Act  of 
1791,  it  is  laid  down,  (in  words  very  much  like  those  em- 
ployed by  the  court,  in  T.  R.  112,  and  copied  by  Sellon,) 
that,  "by  the  general  rules  of  law,  and  the  practice  of  the 
courts  both  in  Great  Britain  and  this  country,  a  plaintiff  is 
bouod  to  declare  within  a  year  and  a  day  after  the  return 
of  the  writ ;  but  by  a  rule  of  our  court,  if  he  does  not  de- 
clare within  the  second  term,  the  defendant  may  obtain  a 
rule  to  compel  him,  or  sign  judgment  of  non  pros,  though 
if  the  defendant  does  not  choose  to  take  advantage  of  the 
plaintiffs  neglect,  the  plaintiff  may  still  file  his  declaration 
i^ithin  ttodve  months.^' 

In  the  case  of  Stephens  vs.  Thayer^  2  Bay,  272,  it  was 
decided  that,  in  a  case  by  attachment,  although  the  decla- 
ration was  not  filed  within  two  months  from  the  return  of 
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the  writ)  as  required  by  the  attachment  Act  of  1744^  (3 
Stat,  at  Latj^e,  618^)  yet,  as  it  was  filed  before  the  expira- 
tion of  a  year  from  the  return  day  of  the  writ,  the  judgment 
was  r^ular.  The  writ  was  there  issued  6th  July,  1796, 
and  the  declaration  filed  31st  July,  1798,  and  although  the 
i^pdrt  does  not  mention  the  time  at  which  tfie  writ  was 
returnable,  it  will  be  seen,  by  reference  to  the  Act  of  1791, 
above  cited,  (7  Stat,  at  Large,  260,)  that  the  writ  was  re- 
turnable third  Tuesday  in  August,  1796,  and  required  the 
defendant  to  appear  the  fourth  Monday  in  September,  af- 
terwards ;  subject,  of  course,  to  the  longer  indulgence  ex- 
tended to  a  defendant  in  attachment  for  appearance. 

A  like  decision  was  made  in  the  case  of  McBride  V9. 
Floyd^  2  Bail,  209,  where  in  the  report  it  is  said,  ''the  de- 
daration  was  filed  in  November,  1830,  being  the  last  day 
of  the  year  after  the  return,"  and  the  opinion  of  the  court 
says,  ''the  declaration  was  liot  filed  within  two  months, 
although  it  was  filed  in  less  than  a  year  and  a  day  from  the 
return  of  the  writ.  The  court  has  the  power,  at  any  time 
within  a  year  and  a  day  from  the  return  of  ike  writ  in  at- 
tachnient,  to  permit  the  declaration  to  be  filed." 

It  will  be  observed,  that  the  attachment  Act  of  1744 
speaks  in  various  places  of  the  return  of  the  writ.  A  no- 
tice is  to  be  indorsed  upon  the  copy  writ  served  on  the 
garnishee,  requiring  him  to  appear  "at  the  return  thereof." 
The  garnishee  ^  required  to  appear  "at  the  return  of  the 
writ,  or,  at  farthest,  during  the  sitting  of  the  court  of  com- 
mon pleas,  next  after  the  return  of  said  writ ;"  and  the 
plaintiff  is  required  to  file  his  declaration  "within  two 
months  after  the  return  of  the  said  writ."  By  reference  to 
the  Act  of  1734,  before  cited,  (7  Stat,  at  Lai^,  189,)  which 
then  regulated  the  sitting  of  the  court  of  common  pleas,  it 
will  be  seen,  that  by  the  return  of  the  writ,  is  plainly  meant 
the  kind  of  essoign  day  there  provided,  when  nve  weeks  be- 
fore the  term,  the  Judges  met  to  receive  the  return  of  writs, 
for  which  has  been  since  substituted  the  return  to  the  clerk. 

I  conclude,  that  as  our  law  now  stands,  by  the  return  of 
the  torit  is  meant^  not  the  appearance  term,  but  the  very 
d«^  when  the  sheriff  is  required  to  make  return  to  the 
clc^  of  the  court ;  or,  to  make  exact  a  looseness  of  phra- 
seology sometimes  employed — by  the  r^tim,  is  sometimes 
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meant  tfae  return  ci  the  due  service— ^and  the  return  day,  is 
the  day  when  the  manner  of  the  service  should  be  return- 
ed. If  a  declaration  be  not  filed,  or  leave  for  further  time 
be  had,  before  the  expiration  of  a  year  and  a  day,  from  the 
day  when  the  sheriff  should  make  return,  the  plaintiff  is 
out  of  court,  and  cannot  afterwards  obtain  leave. 

The  plaintiff's  motion  is,  therefore,  refused;  and  an  ad- 
ditional reason  for  the  refusal  arises  from  the  consideration 
of  the  defendant's  motion. 

If  the  clerk  was  wrong,  in  refusing  to  sign  the  judgment 
of  nonpros,  the  defendant  must  be  put  into  the  same  con- 
dition as  if  what  was  his  right  had  been  granted;  the 
judgment  ofnon  pros,  nunc  pro  tunCy  must  be  entered,  and 
the  case  would  then  stand,  of  a  plaintiff,  after  the  expira- 
tion of  a  year  from  the  return  of  the  writ,  applying  for  leave 
to  file  his  declaration,  to  which  is  opposed  a  judgment  of 
non  pros,  signed  within  the  year,  as  well  as  the  lapse  of 
time.  If  in  this  view  of  the  case,  the  plaintiff's  motion 
should  assume  the  form  of  a  motion  to  set  aside  the  judg- 
ment of  nonpros,  it  will  be  seen,  that  even  where  the  judg- 
ment of  nonpros,  is  regular,  it  is  discretionary  with  the 
court,  upon  proper  affidavits,  to  set  it  aside,  upon  payment 
of  costs,  in  order  to  let  in  a  trial  of  the  merits,  (2  Arch. 
Pr.  206;  3  Chitty's  Pr.  450;)  but  the  motion  to  set  aside, 
must  come  at  some  time  within  which  the  plaintiff  could 
obtain  leave  for  further  time,  if  the  judgment  had  not  been 
entered*  It  cannot  be  conceived,  that  by  the  non  pros,  the 
plaintiff  is  put  into  a  better  condition  than  he  would  other- 
wise be. 

Was  an  order  of  court  necessary  to  signing  the  judgment 
of  nonpros^  Before  the  late  rules,  which  require  demand 
of  a  declaration  in  all  of  the  courts  of  Westminster,  3  Chit 
Prae.  447,  a  difference  of  practice  existed  between  the  King's 
Bench  and  the  Common  Pleas.  A  rule  to  declare,  before  non 
pros,  was  necessary  in  C.  B.  but  not  in  K.  B.  2  Sel.  Pr.  45 ; 
1  Tidd,  413.  The  case  of  Srmth  vs.  Lewis,  I  N.  <fe  McC.  38, 
whilst  it  recognizes  the  right  of  the  defendant,  within  the 
year,  to  enter,  of  course,  his  judgment  of  non  pros,  held 
that  after  the  year,  the  court  might  grant  him  leave  to  do 
so;  and  the  case  of  Wright  vs.  Higginbottom,  1  N.  <fe  McC. 
8,  held  that  the  Act  of  1791,  before  cited,  "does  away  the 
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English  rule,  which  required  the  defendant  to  serve  the 
plaintiff  with  a  rule  to  declare." 

The  judgment  of  non  pros,  for  want  of  a  declaration,  is- 
a  final  judgment,  (1  Tidd.  412,)  and  is  founded  on  the  Stat 
of  Car.  2,  before  cited,  subject  to  subsequent  provisions  a& 
to  the  time  of  declaring.  It  will  always  be  set  aside  if  ir- 
regular, but  no  previous  order  of  court  seems  necessary  to 
its  validity. 

It  is,  therefore,  ordered  that  the  defendant  have  bis  mo- 
tion. 

The  plaintiffs  appealed  from  the  foregoing  decision  of  his 
Honor,  and  moved  that  the  same  may  be  reversed,  and  that 
the  order  granting  leave  to  the  defendant  to  enter  judgment 
of  non  pros,  nunc  pro  tunCy  be  reversed  ;  and  that  either 
leave  be  granted  to  the  plaintiffs  to  file  their  declaration 
nunc  pro  tunc^  or  that  the  cause  be  remitted  to  the  circuit 
court,  with  instructions  to  grant  such  leave,  upon  satisfac* 
tory  cause  being  shewn  for  not  filing  the  declaration  pre- 
vious to  their  application  for  leave.  And  in  support  of  this, 
motion,  the  plaintiffs  relied  upon  the  following  grounds: 

1.  That  a  cause  is  not  out  of  court  until  the  plaintiff  has 
forborne  to  take  any  step  therein  for  a  year  and  a  day ;  that 
the  plaintiff  cannot  file  his  declaration  until  the  sitting  of 
the  court  to  which  the  writ  is  returnable,  and,  in  practice, 
he  is  not  permitted  to  do  so,  nor  will  the  clerk  grant  a  rule 
to  plead,  until  the>expiration  of  the  term ;  and,  consequent- 
ly, the  computation  of  the  year  and  a  day  cannot  com- 
mence before  the  commencement  of  the  term  to  which  the 
writ  is  returnable ;  that  the  whole  of  a  term  is,  in  law, 
but  one  day ;  and,  therefore,  the  cause  is  still  in  court  du- 
ring the  whole  of  every  subsequent  term,  any  part  of  which 
is  within  a  year  and  a  day  of  the  term  to  which  the  writ 
was  returnable. 

2.  That  as  long  as  a  cause  is  in  court,  the  plaintiff  may 
move  for  leave  to  file  his  declaration,  or  other  pleading,  or 
the  defendant  his  plea,  or  other  pleading,  or  either  partr 
may  make  any  other  motion,  upon  sufficient  cause,  although 
the  regular  time  for  doing  so  has  elapsed ;  and  that  in  the 
present  case,  for  the  reasons  above  stated,  the  cause  was 
still  in  court,  when  the  plaintiffs's  application  for  leave  to 
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file  their  declaration  was  made.  Wherefore,  the  plaintiffs 
4iad  a  right  to  make,  and  the  court  full  authority  to  grant, 
^uch  application,  upon  satisfactory  cause  being  shewn  for 
the  previous  delay ;  nor  could  the  defendant  fbrestal  such 
application  by  entering  judgment  of  non  pros^  without  a 
rule  to  shew  cause,  or  notice  of  any  sort  to  the  plaintiffs. 

3.  That  according  to  what  has  been  heretofore  under- 
stood in  Charleston,  at  least,  to  be  the  settled  practice,  a 
plaintiff  may,  upon  cause  shewn,  file  his  declaration  at  any 
time  within  a  year  and  a  day  of  the  term  to  which  the 
writ  was  returnable,  and  if  the  year  and  a  day  expires  in 
term  time,  then,  at  any  time  during  that  term ;  and  that  the 
defendant  cannot  enter  judgment  of  non  pros,  without  a 
rule  to  shew  cause  first  served  on  the  plaintiff  or  his  attor- 
ney. That  this  practice  is  reasonable  in  itself,  and  con- 
forms to  our  rules  of  court,  and  to  the  principles  of  the 
English  practice,  so  far  as  they  are  applicable  to  the  organi- 
zation of  our  courts,  and  the  system  of  transacting  busi- 
ness in  them ;  nor  is  it  at  all  afifected  by  the  obiter  dictum 
in  N.  (&  McC.  9,  in  relation  to  the  rules  to  declare. 

4.  That  altht)ugh  it  was  within  the  discretion  of  the  pre- 
siding Judge  to  grant,  or  refuse,  the  application  of  the 
plaintiffs,  for  leave  to  file  their  declaration,  as  he  might 
deem  the  cause  shewn  sufficient,  or  insufficient;  yet,  as  he 
has  carefully  abstained  from  expressing  any  opinion  upon 
the  sufficiency  of  the  cause  shewn,  and  has  placed  his  de- 
cision expressly,  and  exclusively,  on  the  ground  that  the 
cause  was  then  out  of  court,  it  is  respectfully  submitted,  that 
if  bis  judgment  is  not  sustained  on  that  point,  the  cause 
should  be  remanded  to  the  circuit  court,  with  instructions 
to  grant  the  application  of  the  plaintiffs,  if  satisfactory 
cause  be  shewn  for  the  previous  delay. 

Bailey  <&  Brewster j  for  the  motion.     Torre^  contra. 

CUna,  per  Wardlaw,  J.  This  court  concurs  in  the  opi- 
nion of  the  circuit  court. 

The  motion  is,  therefore,  dismissed. 

Richardson,  Evans,  Butler  and  Frost,  JJ.  concurred. 
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O'Neall,  J.  dissenting.  In  this  case  I  dissent  ftom  the 
judgment,  on  the  ground  that  the  return  day  of  the  writ  is 
the  day  fixed  by  it  for  the  appearance  <5f  the  party  defend-  • 
ants  in  court,  and  called  in  the  notice  endorsed  on  the  writ, 
the  return  thereof.  The  return  day  being  the  first  day  of 
the  term,  according  to  our  Acts,  it  follows  that  the  whole 
term  being  regarded,  in  law,  as  one  day,  is  to  be  regarded 
as  the  return  day,  and  the  computation  of  twelve  months 
is  to  be  begun  from  the  expiration  of  the  term  to  which  the 
writ  was  returnable,  and  does  not  expire  until  the  end  of 
the  second  term  succeeding  the  return;  and  hence  it  is  said 
a  ye$ir  and  a  day  must  expire  after  the  return,  It  simply 
means  a  day  beyond  the  second  term,  and  that  occurring, 
the  party  is  out  of  court. 


Salvo  A  Wade  vs.  John  W.  Schmidt. 

1.  If  a  distress  warrant  be  issued  by  a  landlord  for  rent  due  and  paya- 
ble by  his  tenant,  but  be  not  executed  during  the  life  of  the  latter,  its  autho- 
rity terminates  on  the  death  of  the  tenant ;  and  where  the  warrant  thm 
issued  was  levied  on  the  goods  of  the  deceased,  which  were  sold  and  the 
proceeds  received  by  the  landlord,  he  subjected  himself  to  the  liabilities  of 
an  executor  de  son  tori,  and  was  bound  to  distribute  according  to  the  Act 
of  1789. 

2.  An  undertaker,  therefore,  who  had  defrayed  the  fiineral  expenses  of 
the  deceased  tenant,  was  entitled  to  preference  over  a  claim  for  rent 

3.  The  most  the  landlord  could  do,  was  to  occupy  the  position  of  a 
rightful  executor. 

4.  The  Statute  of  3  Henry  8th  c.  37,  enabling  a  landlord  to  distrain 
against  executors  and  administrators,  has  never  been  expressly  adopted  in 
South  Carolina,  and  is  not  enumerated  in  the  English  Statutes  made  of 
forca 

5.  But  the  practice  under  this  statute  could  not  have  benefitted  the  de- 
fendant^ as  he  did  not,  in  fact,  distrain  against  either  an  executor  or  an  ad- 
ministrator; and  even  if  the  statute  had  contemplated  an  executor  de  son 
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iortj  the  defendant,  uniting  in  himself  the  character  of  both  landlord  and 
executor,  was  incapable  of  carrying  on  adversary  proceedings. 

6.  The  executors  and  administrators  mentioned  in  the  Statute  of  Henry, 
are  such  as  have  been  duly  appointed. 

7.  Had  the  effects  of  the  deceased  tenant  been  in  the  hands  of  an  admin^ 
istrator,  the  landlord's  claim  fbr  rent  in  arrear,  in  the  lifetime  of  the  tenant, 
could  not  have  been  preferred  to  that  of  the  plaintifis. 

Before  the  Recorder,  in  the  City  Qmrt  of  Cliarkston. 

This  was  a  summary  process  by  the  plaintiffs,  as  under- 
takers, against  the  defendant,  as  executor  de  son  tort  of 
William  Allen,  deceased. 

John  Wlieeler^  for  the  plaintiffs  proved,  that  he,  on  the 
death  of  William  Allen,  called  on  the  plaintiffs  to  furnish 
necessaries  for  his  funeral.  Wade  attended,  in  person,  and 
furnished  every  thing.  Wade  paid  twelve  or  tnirteen  dol- 
lars for  the  ground  in  which  deceased  was  buried.  Wit- 
ness lent  Wade  the  money. 

Nathaniel  Dennis  proved,  that  he  knew  Allen,  and  re- 
members his  death.  A  distress  warrant  against  Allen  was 
put  into  witness's  hands  for  one  hundred  and  seventy-five 
dollars  rent.  He  levied,  after  Allen's  death,  on  all  that  he 
found  in  the  house ;  and  after  the  legal  time  had  elapsed, 
he  sold  the  property.  The  gross  sales  were  one  hundred 
and  twenty-two  dollars.  Allen  was  dead  before  he  took 
the  goods.  Wheeler  told  him  to  wait  until  the  corpse  was 
out  of  the  house,  and  he  did  wait,  on  Wheeler's  giving 
him  the  key.  When  they  returned  from  the  funeral,  he 
took  an  inventory.  The  goods  were  levied  on,  and  re- 
mained on  the  premises  until  sold,  and  he  paid  over  the 
proceeds  of  the  sale  to  Dr.  Schmidt's  agent,  in  satisfaction, 
so  far  as  it  would  go,  of  the  distress. 

He  had  the  warrant  of  distress  in  his  possession  two  or 
three  days  before  Allen's  death.  Allen's  illness  prevented 
him  from  levying  before  his  death.  Dr.  Schmidt's  agent 
told  him  he  had  better  forbear.  He  did  go  there  with  the 
distress  warrant,  to  ask  how  Allen  was,  and  he  was  told 
that  he  vvas  as  low  as  he  could  be.  Allen  died  on  the  17th 
of  October,  1841. 
65 
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It  is  admitted  that  the  rent  of  one  hundred  and  seventy- 
five  dollars  was  payable ;  and  here  the  evidence  closed. 

The  defendant  moved  for  a  nonsuit,  on  the  ground  that 
the  plaintiffs  were  not  entitled  to  recover  of  the  defend- 
ant. 

The  plaintiffs  insisted,  that  the  defendant  was  executor 
de  son  tort;  that  any  intermeddlijig  with  the  goods  of  the 
deceased,  after  his  death,  without  the  authority  of  some 
legal  tribunal,  was  an  assumption  of  that  character,  and 
the  defendant  could  not  escape  from  the  duties  which  it 
imposed;  that  it  was  proved  he  had  received  more  than 
the  amount  of  the  plaintiff's  demand  from  the  deceased's 
goods ;  and  that,  according  to  law,  his  funeral  expenses 
were  the  very  first  thing  to  be  paid,  and,  therefore,  the  de- 
fendant was  liable. 

The  court  decided,  that  a  distress  for  rent  is  analogous 
to  ajierifacias.    The  distress  in  this  case  was  issued — ^the 
rent  was  payable  before  the  death.  \{^  fieri  facias  be  tested 
in  a  defendant's  lifetime,  it  may  be  taken  out  and  executed 
after  his  death.    (Tidd.  915,  and  the  numerous  cases  there 
cited.)    Here  the  rent  was  payable,  and  the  distress  issued, 
before  Allen's  death.    The  landlord  has  the  legal  right  to 
levy  for  his  rent.    The  distress  is  the  mere  exercise  of  that 
right    He  levied  to  pay  his  own  rent,  and  he  was  not  ful- 
ly paid.    He  certainly  did  not  levy  to  administer  the  assets 
of  the  deceased.    A  man  can  scarcely  be  held  to  act  de 
son  torty  when  he  uses  only  a  legal  right.    Had  the  goods 
been  in  the  hands  of  the  executors  or  administrators  of  the 
deceased,  or,  indeed,  of  any  one,  except  in  the  custody  of 
the  law,  the  landlord,  finding  them  on  his  premises,  might 
have  levied  on  them ;  and  had  they  been  in  the  custody  of 
the  law,  notice  to  the  sheriff,  before  the  goods  were  all  re- 
moved from  the  premises,  would  have  secured  to  the  land- 
lord one  year's  rent,  at  least,  if  so  much  were  due  to  him. 
Margaret  vs,  Swift^  3  McC.  378.    And  it  has  been  express- 
ly ruledj  that  if  the  tenant  be  dead,  the  goods  of  the  de- 
ceased, remaining  on  the  premises,  may  be  distrained   in 
the  hands  of  the  executors  or  administrators,  for  the  rent 
accrued  before  or  after  his  death.    Branthwaite  vs.   Cbok^ 
sey,  1  H.  Bl.  465.    Bolton  vs.  Canham,  PoUexfen,  120. 
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The  plaintiffs,  therefore,  are  not  entitled  to  reeoYer  of  the 
defendant 

Plaintiffs  appealed,  on  the  following  grounds. 

1.  That  defendant  was  chargeable  as  executor  de  son 
tarty  and  compellable  to  pay  the  plaintiffs's  demand,  for  fu«- 
neral  expenses,  before  payment  of  his  rent. 

2.  That  the  distress  warrant,  although  signed  before  the 
death  of  the  tenant,  yet  being  executed  after  hia  death, 
could  impose  no  lien  on  his  goods  and  chattels. 

3.  That  the  decree  is  against  law  and  evidence. 

T.   O.  EUiotty  for  the  motion.      /Sice,  contra. 

Ckiria^  per  Butler,  J.  The  judgment  of  the  Recorder 
is  rested  entirely  on  the  legal  conclusion,  which  he  deduced 
from  the  fact,  that  the  distress  warrant  had  been  issued  in 
the  lifetime  of  the  tenant.  This  proceeds  on  the  notion 
that  the  landlord  had  thereby  acquired  a  vested  right  in 
the  nature  of  a  lien,  which  would  enable  him  to  seize 
under  his  warrant  the  goods  and  chattels  of  his  tenant, 
found  on  the  demised  premises  after  his  death,  if  the 
issuing  of  a  distress  warrant  can  impart  to  it  any  of  the 
attributes  which  attaches  to  aji,  fa.  upon  its  lodgment  in 
the  sheriff's  office,  the  judgment  below  may,  perhaps,  be 
Bustained. 

By  a  positive  provision  of  law,  in  the  statute  of  frauds, 
the  lien  under  a  Ji.  fa.  commences  so  soon  as  it  is  deli* 
▼ered  to  the  sheriff  to  be  executed,  the  proper  evidence  of 
which  is  an  entry  of  its  lodgment  in  his  office.  It  is  a  ju* 
dicial  writ,  issued  to  enforce  a  judgment,  and  does  not  de- 
rive its  authority  from  the  party  interested  in  its  execu* 
tioa.  The  danger  arising  from  false  entries  is  guarded 
against  by  the  publicity  of  the  proceeding,  and  the  impar- 
tiality of  official  responsibility. 

A  distress  warrant,  being  issued  by  the  party  exclusive 
ly  interested,  has  none  of  these  securities  against  abuse ; 
a^nd  if  the  landlord's  right  of  preference  to  the  effects  of  a 
deceased  tenant  depend  upon  the  question  whether  he 
€»uld  establish  the  fact  that  such  warrant  had  been  issued^ 
but  not  served^  before  the  death,  there  is  too  much  reason 
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to  believe  that  fraud  and  perjury  would  be  the  common 
meaus  of  effecting  it.  Until  its  actual  execution,  there 
can  be  no  legal  resemblance  between  a  distress  warrant 
and  a  fieri  facias.  After  an  actual  letry^  there  may  be  an 
analogy  in  their  operation.  The  true  point  of  view  in 
which  a  distress  warrant  is  to  be  regarded,  is  that  taken 
of  it  by  Judge  Earle,  in  the  case  of  BagneU  m.  Jamieson^ 
Gheves,  152.  ''It  is  nothing  but  a  power  of  attorney. 
The  bailiff  or  other  person  executing  the  warrant,  is  only 
the  agent  of  the  landlord ;  and  the  power,  both  in  regard 
to  the  extent  of  the  authority  and  its  duration,  is  to  be 
construed  according  to  the  law  of  principal  and  agent, 
except  where  regulated  by  statute.'' 

It  never  has  been  held  that  a  mere  naked  power  of  at- 
torney could  operate  as  a  lien  in  favor  of  the  principal,  or 
in  favor  of  the  agent,  unless  it  be  coupled  with  an  interest 
in  the  nature  of  a  conveyance.  Such  a  power  must 
always  be  affected  by  the  death  of  the  parties  to  it,  or  the 
parties  to  be  affected  by  it.  In  the  first  case,'  the  death  of 
the  principal  will  operate  as  an  instantaneous  revocation ; 
and  in  the  other,  wbere  proceedings  have  been  instituted 
against  others,  under  a  power,  the  death  of  such  persons 
will  operate  to  arrest  and  change  the  proceedings — as 
where  a  party  dies  after  suit  has  been  commenced  against 
him,  in  such  case  the  suit  abates,  and  it  must  afterwards 
be  conducted  against  other  parties,  the  representatives  of 
the  deceased.  The  mere  assertion  of  claim  by  action, 
would  give  the  surviving  plaintiffs  no  preference  over  the 
other  creditors  who  had  commenced  no  action,  but  relied 
on  the  law  for  the  disposition  of  the  effects  of  the  deceased. 

The  defendant  before  the  court,  had  issued  his  warrant, 
it  would  seem)  before  the  death  of  Allen,  his  tenant,  but 
ad  secured  no  actual  right  under  it.  His  right  might, 
possibly,  have  been  resisted  and  defeated  by  his  tenant,  if 
ne  had  lived.  After  his  death,  and  when  the  defendant 
seized  on  the  goods  and  chattels  found  on  the  premises, 
there  was  no  one  who  occupied  the  position  of  a  legal 
representative,  upon  whom  had  devolved  the  duty  of  pro- 
tecting the  rights  of  others. 

It  will  not  do  to  say  that  an  administrator  or  executor 
would  not  have  resisted  the  distress.    They  may  have 
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done  80,  either  in  denial  of  plaintiffs's  right,  or  with  a  view 
of  doing  justice  according  to  law  to  other  creditors.  The 
authority  of  the  distress  warrant,  in  the  form  in  which  it 
had  been  issued,  terminated  upon  the  death  of  the  tenant; 
and  after  that  time,  the  defendant  occupied  the  position  of 
a  landlord  claiming  rent  actually  due  before  the  death  of 
the  tenant.  Under  such  circumstances,  could  he  claim 
any  preference  to  have  his  rent  paid,  over  the  present 
plaintiffs,  who  claim  to  be  compensated  for  the  funeral  ex- 
penses of  the  deceased? 

It  is  said  that,  under  the  statute  of  3d  H.  8th,  the  de* 
fendant  still  had  his  remedy  by  distress.  It  would  seem 
that  the  37th  c.  of  that  statute  enables  a  landlord  to  dis- 
train against  executors  and  administrators.  See  the  case 
of  Brantkwaite  vs,  Cooksey  and  another,  1  H.  Bl.  455.  The 
Wtute  never  has  been  adopted  expressly  by  any  l^sla- 
tive  act  of  South  Carolina.  It  is  not  enumerated  as  one 
of  the  English  statutes  that  have  been  made  offeree  here; 
and  in  the  case  of  Bagnel  vs.  Jamiesony  Judge  Earle  says, 
"it  never  has  been  adopted  here,  either  expressly  by  the 
Legislature,  or  by  necessary  implication ;"  and  I  am  under 
the  impression,  though  he  does  not  expressly  say  so,  that 
Judge  Wardlaw,  in  his  thorough  examination  of  the  Eng- 
lish statutes  in  relation  to  rents,  in  the  case  of  Bogtrs  vs. 
Brown  A  Shmbck,  1  Speer's  Rep.  came  to  the  same  conclu- 
sion. How  far  the  practice  under  some  of  the  provisions  of 
that  statute,  or  some  other  statute  on  the  same  subject,  may 
be  confirmed  by  judicial  decisions  hereafter  to  be  made,  I  will 
not,  at  this  time,  undertake  to  say.  That  may  be  made  a 
proper  question  when  the  case  is  presented  to  the  court  in 
which  it  fairly  arises.  I  am  not  aware  that  such  a  prac- 
tice would  now  benefit  the  defendant  in  the  case  before 
the  court.  For  he  did  not,  in  fact,  distrain  against  either 
executor  or  administrator  of  the  deceased. 

If  it  should  be  contended  that  an  executor,  contempla- 
ted by  the  statute,  would  include  an  executor  de  son  tort^ 
then  the  defendant  had  united  in  himself  the  character  of 
both  landlord  and  executor,  and  was  incapable  of  carrying 
on  adversary  proceedings.  At  least,  there  was  no  one  to 
represent  the  rights  of  other  creditors  in  such  a  proceed- 
ing.   I  am  persuaded,  however,  that  the  executors  and  ad- 
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ministrators  mentioned  in  the  statute,  are  such  as  had  been 
duly  appointed,  and  such  as  would  be  bound,  under  official 
responsibility,  to  administer  the  eflects  of  the  deceased  ac- 
cording to  law.  Suppose,  then,  the  effects  of  Allen,  the 
deceased,  to  have  come  into  the  hands  of  an  administrator, 
and  the  defendant  had  claimed  them,  or  their  proceeds,  for 
rent  in  arrear  in  the  lifetime  of  his  tenant,  would  his 
claim  have  been  preferred  to  that  of  the  plaintiffs,  who 
had  paid  money  in  part,  and  had  incurred  other  expenses 
about  the  burial  and  funeral  of  the  deceased  7  In  such 
case,  our  Executors's  Act  of  1789  would  come  in,  and  in- 
dicate the  rights  of  the  creditors,  and  impose  on  the  admin- 
istrator or  executor  the  duty  of  paying  them  according  to 
its  provisions.  The  26th  sec.  of  that  Act  provides,  that 
the  debts  due  by  any  testator  or  intestate,  shall  be  paid  by 
executors  and  administrators,  in  the  order  following,  viz : 
Funeral  and  other  expenses  of  the  last  sickness ;  cnarges 
q{  probate  of  will  or  letters  of  administration ;  next,  debts 
due  to  the  public ;  next,  judgments,  mortgages,  and  execu- 
tions ;  next,  rent,  <&c.  <&c.  It  will  be  perceived  that  rent 
is  postponed  to  three  other  classes  of  debts,  whilst  funeral 
expenses  is  placed  first.  Decency  and  a  just  regard  to  the 
rignts  of  humanity,  should  induce  us,  whenever  we  can, 
to  preserve  and  maintain  this  preference. 

The  most  that  the  defendant  can  or  ought  to  claim,  is  to 
occupy  the  position  of  a  rightful  executor.  It  is  enough  to 
give  him  the  privileges  of  such  an  one,  and  to  allow  him 
to  be  relieved  from  individual  responsibility,  by  accounting 
for  the  effects  of  the  deceased.  '1  o  the  extent  of  these,  he 
is  liable,  and  ought  to  be  made  to  account  to  those  l^;ally 
entitled  to  claim  them.  The  law  regards  with  jealousy, 
and  even  aversion,  the  officious  mtermeddling  with  a  dead 
man's  estate.  The  defendant  here,  acted,  no  doubt,  bona 
JidCj  in  his  attempt  to  secure  his  daim  under  his  distress 
warrant,  but  as  it  gave  him  no  legal  authority  to  take  into 
his  possession  the  effects  of  the  deceased,  he  must  be  sub- 
jected to  the  liabilities  of  an  executor  de  aon  tort;  and, 
therefore,  bound  to  distribute  them  according  to  the  pro* 
visions  of  the  Act  just  noticed ;  and  under  which  the 
plaintiffs  have  a  preference  over  all  other  creditors. 
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For  the  purpose  of  carrying  these  views  into  effect,  a 
new  trial  is  granted. 

Richardson,  O'Neall,  Evans,  and  Wardlaw,  JJ.  con- 
curred. 


John  Brofucrdee  ads.  State  of  South  Carolina} 

James  S.  Shingkr.       -  iflAW  SCHOOL 


Thomas  W.  Brmonlee  ads.  Ihe  /S&dbJBEAS.7. 
John  Brownlee  ads.  James  Shingkr ^  Jr, 

1.  B.  recovered  a  judgment  in  attachment,  under  which  he  received  a 
certain  sum  of  money,  giving  the  usual  bond  on  its  receipt.  Subsequently, 
R.,  another  creditor,  also  obtained  a  judgment  against  the  absent  debtor,  and 
the  former  judgment  was  set  aside,  on  the  ground  that  the  fund  which  had 
been  received  by  B.  was  not  liable  to  attachment.  R,  to  whom  the  absent 
debtor  had  executed  a  general  power  of  attorney  to  act  for  him  and  in  his 
name,  in  the  collecting  and  paying  over  money  due  or  owing  by  him  in 
South  Carolina ;  and  to  whom,  also,  befor3  the  date  of  the  power,  he  had 
written  a  letter  acknowledging  a  debt,  and  indicating  the  source  of  payment, 
with  this  remark,  "  get  what  you  can  there,  (in  S.  C.)  and  write  soon."  "I 
will  make  up  the  balance|^ith  interest"— caused  actions  to  be  instituted  on 
the  recognizance  of  the  principal  and  surety  given  to  the  clerk,  on  the  re- 
ceipt of  the  money  by  B ;  as  also  on  the  bond  before  the  clerk,  before  the 
issuing  of  B's  writ ;  but  both  the  letter  and  the  power  were  before  any 
eaase  of  action  existed  on  the  bonds.  Subsequently  to  the  commencement 
of  the  suits,  the  absent  debtor  executed  a  release  to  B.,  of  ^%li  and  all  man* 
ner  of  actions,  suits,  reckonings  and  demands,"  dtc,  <<for  and  on  account  of 
ttM  recognizance  of  B.,"  dec.,  with  a  special  clause  to  this  effect:  <<And  I 
do  IwrAy  particalarly  disclaim  all  suit  or  suits  enumerated  in  the  above  re« 
cognisance,  as  above  stated." 
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2.  The  release  of  B.,  by  the  absent  debtor,  was  valid. 

3.  The  letter  written  by  the  absent  debtor  to  R  could  not  operate  as  an 
assignment  of  an  interest  in  the  cause  of  action,  which  did  not,  either  at  its 
date  or  at  the  time  the  power  was  executed,  have  an  existence. 

4.  An  attorney  cannot  acquire  a  vested  interest  in  a  chose  in  action,  or 
other  matter  not  embraced  in  the  power  itself,  or  indicated  by  the  paper  un- 
der which  he  claims,  as  an  equitable  assignment 

5.  The  alleged  assignment  in  the  letter  to  R.  held  too  vague  and  indefi- 
nite to  deprive  the  absent  debtor  of  his  legal  control  over  his  funds  in  S.  C, 
when  he  might  choose  to  resume  and  exercise  it 

Before  Butler,  J.  Charleston^  January  Term^  1842. 

These  were  actions  of  debt  on  recognizance  given  by 
defendants,  under  the  attachment  Act. 

The  defendants's  counsel  took  out  the  following  rule, 
to  wit : 

Ordered,  on  motion  of  Petigru  &  Lesesne,  defendants's 
attornies,  that  Messrs.  Smith  &  Richards.n,  plaintiff's  at- 
tornies,  show  cause,  on  Saturday,  8th  January,  inst.,  why- 
these  cases,  on  payment  of  costs  to  this  date,  should  not  he 
non  prossed^  the  plaintiff,  James  S.  Shingler,  having  execu- 
ted a  release  to  defendants,  and  discontinued  the  suits.  In 
support  of  the  motion,  the  following  facts  were  made  to 
appear :  That  in  February,  1840,  Brownlee  recovered  a 
judgment  in  attachment  against  Shingler,  on  which  he  took 
out  of  court  $663  60  cents.  At  May  'Term,  1840,  on  motion 
of  Sbingler's  attorney.  Judge  O'Neall''^  set  aside  Brown- 
lee's  judgment,  on  the  ground  that  the  fund  which  he  bad 
attempted  to  attach  was  not  liable  to  attachment. 

•  Thomas  W.  Brownlee  vs.  James  S.  Shingler. 
Rule  to  shew  cause  why  a  judgment  in  attachment  should  not  be  set  aside, 
C^Neall,  J.  The  judgment  was  recovered  by  de&ult,  after  the  usual 
rule  for  a  year  and  a  day,  which  expired  on  the  29th  June,  1839.  The 
only  effects  or  choses  in  action  of  the  absent  debtor,  which  were  attempted 
to  be  attached,  were  those  in  the  hands  of  William  Mallard.  He  returned 
he  had  no  property  in  his  hands  belonging  to  the  absent  debtor,  except  the 
residue  of  the  estate  of  Elisha  Mallard,  deceased,  which,  by  his  will|  waa 
divisible  between  the  absent  debtor,  Mary  Ann  L.  Ryan,  and  other  peraons, 
and  which  was  in  his  hands  as  executor,  but  in  what  shares  or  proportioD, 
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The  attornies  of  Sbingler  then  commenced  suits  against 
Brownlee,  on  the  bond  which  he  gave  to  the  clerk,  and  also  \ 
in  debt  On  tbe  25th  November,  1841,  Sbingler  executed 
a  release  of  Brownlee,  and  discontinued  the  action.  To 
this  rule,  and  the  statement  above,  the  plainti/f'^  attornies 
made  the  following  return. 

"The  first  two  of  these  cases  are  against  the  princip/id  and 
surety  of  an  attachment  bond  given  to  the  clerk,  on  the  re- 
ceipt from  bim  of  seven  hundred  dollars,  paid  into  court, 
undej*  ap  attaichment  issued  by  Thomas  W.  Brownlee 
against  James  S.  Sbingler,  on  which  judgment  was  obtain? 
ed,  and  afterwards  set  aside  by  his  llqnor^  Judge  O'Neall, 
on  tbe  ground  that  the  garnishee's  retjurn  coptains  no  pror 
perty  which  was  the  subject  of  attachment. 

"  The  third  case  is  founded  on  the  attachment  bond,  given 
to  tbe  defendant  in  attachment,  before  the  elerk,  previous 
to  tbe  issuing  of  the  attachment  wi*it  in  the  same  case. 

"These  three  cases,  as  well  as  various  other  prior  pro- 
ceedlngs,  were  instituted  at  the  insl;ance  of  Daniel  T.  Ry- 
an, a  subsequent  attaching  creditor,  who  claims  all  the  as- 
sets of  James  S.  Sbingler,  jr.,  in  the  State  of  South  Caroli- 
na, by  virtue  of  bis  attachment,  and  also  by  the  following 
extracts  of  a  letter  from  Sbingler  to  Ryan,  followed  by  a 
power  of  attorney  from  the  same  to  the  same. 

or  when  the  diyision  was  to  be  made,  were  questioDB  under  adjudicatioD  ia 
Ihe  Court  of  Equity.  The  garnishee  afterwards  filed  a  supplemental  re» 
turn,  that,  by  the  proceedings  in  equity,  the  share  of  the  absent  debtor  was 
asdertained  to  be  $663  60,  and  T^iUf^hy  the  executor,  paid  into  the  Court  of 
Equity,  under  an  order  of  that  court.  The  plaintiff  moved  and  obtained 
leave  in  the  Court  of  Law,  to  apply  .to  the  Chancellor  to  have  the  funds 
paid  to  him,  and  the  Chancellor,  on  the  presentation  of  the  order  made  at 
law,  ordered  the  funds  to  be  paid  to  the  plaintiff,  which  was  accordingly 
done.  I  have  struggled  to  sustain  the  proceedings  in  attachment,  for  I  am 
unwilling  to  set  aside  a  judgment  on  a  mere  technical  ground ;  but  I  have 
no  right  to  hesitate  when  the  law  is  clear. 

The  objection  here  is,  that  the  absent  debtor  has  never  been  made,  legal* 
ly,  a  party  to  this  proceeding;  and  if  so,  then  it  is  the  same  as  if  it  had  ne« 
yer  existed.  By  the  Act  of  1744,  the  monies,  goods,  chattels,  debts  and 
books  of  account  of  the  absent  debtor  might  be  attached.  By  the  Act  oif 
1783,  lands,  leasehold  estates  and  chattels  real,  were  also  made  liable. 
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Copy  of  Letter. 

"New  MjlDrid,  May  2,  1836. 
Dear  Ryanr-^ln  answer  to  your  letter  I  have  Dothing  to  say, 
bat  cheerfully  enclose  ray  note,  the  amount  of  which  I  am  aware, 
is  justly  due  you  ;  and  if  I  have  not.  sufficient  funds  in  South 
Carolina  to  satisfy  you,  you  may  rest  assured  that  I  will  at  some 
time  ere  long,  make  you  up  the  balance. 

(Signed)  James  S.  Shingler. 

P.  S. — I  would  freely  send  you  your  money,  but  it  hath  fled 
from  me  like  a  departed  spirit ;  get  what  you  can  there,  and 
write  soon.  I  will  make  up  the  balance  with  interest.  Direct 
to  New  Madrid,  Missouri  State ;  this  will  be  mailed  at  Smith- 
land,  Kentucky.  J.  S.  S." 

Afterwards  comes  the  following  power  of  attorney,  as  trans- 
luited  to  Ryan : 

Copy  of  Power  of  Attorney, 
STATE  OP  ARKANSAS,  ) 
Clark  County.      ) 
Know  all  men  by  these  presents,  that  I,  James  S.  Shingler,  of 
the  county  and  State  aforesaid,  do  hereby  constitute  and  appoint 
my  friend,  Daniel  T.  Ryan,  of  the  State  of  South  Carolina,  Rich- 
land district,  my  true  and  lawful  attorney,  for  me  and  in  my  name 
to  transact  any  and  all  my  business  that  I  may  be  interested  or 
become  interested  in,  in  said  State  of  South  Carolina,  to  receive 
and  receipt  for  all  sums  of  money  that  may  be  due,  and  pay  over 

■■■?■■■»■ '■       I  ■■»■  I  I  ■     ■  "  I     ■■ 

Construing  these  Acts  with  reference  to  the  custom  of  London,  there  can  be 
no  doubt  that  a  legacy  in  the  bands  of  an  executor  is  not  embraced  in  the 
WQrds  used  describing  the  things  which  may  be  attached  Serg.  on  Attach. 
86.  Id  the  case  of  Young  vs.  Young,  2  Hill,  425,  the  Act  was  construed 
by  the  custom  of  London,  and  it  was  held  that  a  share  in  the  hands  of  an 
executor,  and  to  which  the  absent  debtor  was  entitled,  could  not  be  attached. 
The  case  of  Schults  vs.  Bolton,  2  McG.  479,  is  the  only  case  which  has 
been  relied  upon  to  sustain  the  attachment  That  case  merely  decided  that 
^^nonies"  belonging  to  a  partnership  might  be  attached  for  the  debt  of  one 
of  the  partners.  In  enforcing  the  reasoning  by  which  he  came  to  this 
coaclqsion,the  Judge  who  delivered  the  opinion,  (my  brother  Richardson,) 
iUustnited  it  by  stating  a  case.  He  said,  <<  for  instance,  take  the  case  of  one 
of  several  dis^butees  of  an  intestate's  estate.  The  estate  may  be  various- 
ly incumbered,  )>ut  the  apprehension  of  incumbrances  cannot  destroy  the 
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any  sums  of  money  that  I  may  be  owing,  and  to  do  and  perfbntt 
any  and  every  act  or  acts  in  the  management  of  my  busincatfi 
that  I  coald  do,  were  I  personally  present,  hereby  ratilEying  and 
confirming  whatever  my  said  attorney  may  do  in  the  premises. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  af- 
fixed my  seal»  this  4th  October,  1839. 

Teste,  (Signed)         James  S.  Shingler,  (^Seal.^ 

(Signed)      Joseph  Gray. 

Wm.  G;  Overton. 

STATE  OP  ARKANSAS,  ) 
Clark  County.       \ 

This  day  personally  appeared  before  me,  Thomas  C.  Hadsoii^ 
one  of  the  justices  of  the  peace  in  and  for  said  counly  of  Clark,. 
James  S.  Shingler,  with  whom  I  am  personally  acquaiDtsed,  and 
acknowledges  the  execution  of  the  within  power  of  attorney  Ui 
Daniel  T.  Ryan,  of  South  Carolina,  to  be  his  act  and  deed,  for 
the  purposes  therein  expressed. 

Given  under  my  hand,  this  4th  day  of  October,  1839. 

(Signed)  Thos.  C.  Hudson.     [Seal.} 

■  I,  James  S.  Ward^  clerk  of  the  Clark  circuit  court,  do  hereby 
certify,  that  Thos.  C.  Hudson,  Esq.,  is  an  acting  justice  of  the 
peace  in  and  for  the  county  of  Clark. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  as  clerk 
of  said  court,  and  affixed  the  seal  of  office,  at  my  office  in  Green- 
ville, the  7th  day  of  October,  1839,  of  the  Independence  of  the 

right  to  attach ;  althougk,  should  any  such  appear,  the  attachment  would  ndl 
destroy  the  lien."  If  by  this  was  meant,  as  I  suppose  was,  the  distribative 
share  of  the  real  estate,  then  that  was  a  legal  estate,  it  was  the  land  of  the 
distributee,  and  was  within  the  words  of  the  Act  of  1783.  Taking  this  to 
be  the  meaning  of  the  Judge,  neither  the  case  nor  his  dictum  conflicts  with 
Young  vs.  Youngs  and  cannot  help  the  attaching  creditor. 

That  the  plaintiff  has  obtained  the  order  of  the  Chancellor,  directing  the 
money  to  be  paid  to  him,  cannot  legalize  a  void  proceeding  under  attach- 
ment 

I  think,  too,  the  absent  debtor  may  set  aside  these  proceedinigs,  without 
entering  special  bail  and  dissolving  the  attachment,  according  to  the  8tA 
section  of  the  attachment  Act,  1744.  That  contemplates  an  attachment  le- 
gally levied  and  ended.  This  motion  is  allowed,  upon  the  Ikct  that  neither 
<yf  these  had  been  done,. 

The'  rule  to  set  aside  the  judgment  is  madeabsolote. 
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United  States  the  64th  year,  and  of  the  State  of  Arkansas/  the 
4th  year. 

James  S.  Ward,  Clerk  of  Clark  Circuit  Court   [Seal.} 

In  reply  to  the  rule  in  this  case,  Daniel  T.  Ryan,  by  his  at-* 

torriies,  slio\(rs  for  cause,  that  - — —  Brownlee,  some  time  in- , 

issued  his  writ  of  attachment  against  James  S.  Shingler.  Sub^ 
sequently  thereto,  another  wtit  of  attachment  was  issued  by  the 
said  Daniel  T.  Ryan.  The  said  Brownlee,  under  his  said  attach^ 
ment,  obtained  the  sum  of  seven  hundred  dollars,  and  gave  his 
bond  to  pay  it  back,  in  the  usual  form.  Subsequently,  the  said 
Ryan  also  obtained  a  judgment,  and  the  judgment  of  the  said 
Brownlee  ^ss  sret  aside,  May,  1840.  Ryan,  being  the  creditor  of 
Shingler^  obtained  a  power  of  attorney  to  recover  the  amount  of 
the  said  bond,  and  accordingly  has  commenced  suit  on  the  said 
bond ;  and  subsequently  the  said  Shingler  is  induced  to  execute 
a  release  of  this  action,  in  which  the  deponent  believes  he  has  no 
interest,  as  the  same  belongs  to  the  said  Ryan,  as  creditor  of  the 
said  Brownlee ;  and  by  virtue  of  his  attachment,  reduced  to 
judgineiit. 

(Signed)       ,  Oliver  M.  Smith,  attorney  in  fact  of  Ryan. 

Sworn  to  before  me,  January  31^/,  1842. 

DAKiEL  BidRLBECK,  C  C.  P.  ^  Mog.  ex  officio. 

Opinion  of  the  jP^esiding  Judge. 

Upon  the  state  of  facts  thus  set  forth,  after  argument,  ' 
my  judgment  was  asked.    It  was  undoubtedly  the  inten-' 
tion  of  the  said  Shingler  to  release  all  cause  of  action 
against  the  defendant,  but  it  was  objected  to  in  the  aifru-* 
ment  that  he  could  not  do  so,  sis  the  actions  were  carried 
on  for  the  benefit  of  Ryaii,  the  creditor  of  Shingler ;  and 
that  Shingler's  power  of  attorney,  coupled  with  his  letters, 
acknowledging  a  debt,  should  be  l-egstrded  as  an  equitable 
assignment  td  Ryan  of  Shingler's  fUndsin  South  Carolina. 
Perhaps  equity  might  regard  a  power  of  attorney  to  a  cre- 
ditor, coupled  with  an  interest,  as  an  assignment,  so  as  to 
deprive  the  debtor  of  all  control  of  suits  commenced  un-' 
der  it.    That  cannot  be  the  effect  which  a  court  of  law 
would  give  to  such  a  ptiper.    As  a  legal  instrument,  it  is 
always  revokable  by  its  principal ;  and  the  trusts  under  it 
cannot  be  enforced  in  a  court  of  strict  law  jurisdiction. 
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Shingler's  release  to  defendants  must  be  regarded  as  a  re- 
vocation of  his  power  of  attorney,  so  far  as  defendants  are 
concerned.  It  is,  therefore,  ordered,  that  the  aforesaid  ac- 
tions be  discontinued,  upon  the  defendants  paying  the  costs 
of  them  to  this  date* 

A  motion  was  made  to  set  aside  the  order,  on  the  follow- 
ing ground : 

Because  the  facts  established  such  fan  equitable  interest  * 
in  Daniel  T.  Ryan,  the  creditor  of  Shingler,  as  to  prevent 
his  executing  a  release ;  and  a  court  of  law  will,  in  all 
questions  arising  incidentally  in  a  cause,  take  notice  of 
the  equities  of  the  parties,  and  not  interfere  to  enable  a 
debtor  to  defraud  his  creditor. 

P.  D.  Richardson^  for  the  motion.  A  power  coupled  with 
an  interest,  irrevocable.  Cited  11  J.  Rep.  47;  2  Li  v.  on  Agen- 
cy, 307  ;  8  Wheat.  174.  It  was  irrevocable  by  Shingler,  and 
comes  within  the  legal  proposition  laid  down.  Cited  2  Sumner 
C.  C.  Rep.  387;  11  J.  Rep.  169. 

As  to  the  construction  of  assignments  at  law  and  in  equity,  ci-^ 
ted  9  Cow.  115.  As  to  assignments,  cited  12  J.  Rep.  346  ;  4  T. 
Rep.  326 ;  16  J.  Rep.  31 ;  5  Wheat.  277. 

Whether  courts  of  law  respect  equitable  assignments,  cited  1 
Wheat.  233 ;  12  J.  Rep*  343 ;  4  J.  Rep.  406* 

Petigm^  contra.    Hunt^  in  Reply. 

Caria^  per  Butler,  J.  As  this  case  was  presented 
on  the  circuit,  there  was  no  dispute  about  the  facts< 
It  was  there  argued  as  a  question  of  law  arising  out 
Of  a  statement  of  facts  made  in  the  return  of  the  at- 
torney, for  the  plaintiff,  Mr.  Smith.  In  this  return,  there 
is  no  allegation  that  the  release  of  Shmgler  was  not 
genuine,  or  that  it  had  been  obtained  from  him  by  fraud. 
The  ground  taken  Was,  that  the  paper  could  tiot  operate 
to  release  and  discontinue  these  actions;  inasmuch  as 
they  had  been  commenced  under  a  power  of  attorney, 
coupled  with  an  interest  by 'an  equitable  assignment  to 
Daniel  J.  Ryan,  the  creditor  of  Brownlee.  Under  such  a 
state  of  facts,  the  question  arose,  was  it  competent  and 
proper  for  the  circuit  judge  to  make  an  order  for  the  dis-^ 
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continuance  of  these  actions?  We  are  of  opinion  that  it 
was  competent  for  the  judge  to  entertain  the  question ; 
and  whether  the  order  was  properly  made  or  not,  de- 
pends on  the  legal  effect  and  operation  of  the  power  of 
attorney  of  Shinglerto  Ryan,  and  also  of  his  release  of  the 
causes  of  these  actions.  There  is  no  doubt  but  that  the 
terms  of  the  release  are  fully  sufficient  to  effect  the  pur- 
pose designed  by  Shingler.  After  reciting  these  proceed- 
ings in  attachment,  by  Brownlee  against  himself,  (Shing- 
ler) under  which  Brownlee  had  received  a  sum  of  money 
justly  due  to  him  for  money  lent,  the  release  sets  out  that 
actions  had  been  commenced  on  the  recognizance  of  Brown- 
lee and  his  surety,  to  recover  back  the  same  money ;  and 
it  then  uses  the  following  language,  both  for  the  purpose 
of  releasing  the  cause  of  actions,  and  disclaiming  their 
continuance  in  court.  "  Now  know  ye,  that  I,  the  said 
James  S.  Shingler,  for  and  in  consideration  of  the  premis- 
es, <&c.  have  released,  remised,  and  forever  quit  claim,  and 
by  these  presents  do  release  and  quit  claim  to  the  said 
Thomas  Brownlee,  his  heirs,  executors  and  administrators, 
all  and  all  manner  of  actions,  suits,  reckonings  and  de- 
mands whatsoever,  for  and  on  account  of  the  recognizance 
so  entered  into  by  the  said  Thomas  W.  Brownlee,  as 
above  mentioned,  or  for  and  on  account  of  any  of  the  mat- 
ters or  things  before  mentioned,"  <&c.  with  this  further 
special  clause.  ''And  I  do  hereby  particularly  disclainoi 
all  suit  or  suits  commenced  on  the  above  recognizance  as 
above  stated."  The  release  must  prevail,  to  the  extent  of 
its  purport,  unless  the  power  of  attorney  to  Ryan  has 
conferred  upon  him  such  rights  as  to  render  it  irrevocable. 
And  this  depends  altogether  on  the  question,  whether  it 
can  be  coupled  with  such  vested  interests  in  Ryan,  as  will 
be  recognized  and  protected  by  this  court.  In  the  case  of 
Hunt  m.  Rbusemamer^  8  Wheat.  203,  G.  J.  Marshall 
speaks  of  three  kinds  of  powers  of  attorney,  each  having 
very  different  incidents.  1.  A  naked  power  of  attorney ^ 
by  which  one  authorizes  another  to  act  generally,  or  dk> 
some  particular  thing  in  his*  name.  This  is  a  power  de^ 
pending  entirely  on  the  will  of  the  principal,  and  ceases 
when  bis  will  or  permission  is  withdrawn.  2,  A  power 
containing  a  covenant  ia  it,  that  the  power  is  to  be  enferoed 
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for  the  benefit  of  the  attorney  in  relation  to  the  execution 
of  the  power,  but  which  must  be  done  in  the  name  of  the 
principal.  In  such  case,  the  power  may  be  regarded  in  the 
nature  of  a  security,  and,  by  its  terms  in  general,  being 
irrevocable  during  the  life  of  the  principal,  it  is  only 
revoked  at  his  death,  by  the  operation  of  law ;  for  this 
reason,  that  after  that  time,  the  power  could  not  be  execu- 
ted in  his  name.  The  3d,  is  a  power  coupled  with  an  in- 
terest, as  it  is  termed.  This  must  contain  a  conveyance 
of  an  interest  to  the  attorney.  The  power  and  the  interest 
are  united  in  the  same  person,  in  the  same  instrument.  In 
other  words,  as  Judge  Marshall  expresses  it,  ''the  power 
must  be  ingrafted  on  an  estate."  In  which  case,  the  par- 
ty having  the  power,  has  an  interest  uncontrolable  by  the 
principal,  and  which  will  survive  to«him  after  the  death  of 
the  principal.  The  power  of  attorney  which  we  have  un- 
der consideration  in  this  case,  cannot  come  within  either 
the  second  or  third  class  referred  to.  It  is  a  general  power 
from  Shingler  to  Ryan,  to  act  for  him  and  in  his  name,  in 
the  collecting  and  paying  over  money  due  to  or  owing  by 
Shingler  in  South  Carolina.  In  its  terms  it  is  an  agency 
conferred  on  Ryan  to  act  for  the  benefit  of  Shingler.  There 
is  no  covenant  that  the  power  is  to  be  exercised  for  the  be- 
nefit of  Ryan,  in  relation  to  any  particular  matter  in  which 
be  has  an  interest. 

There  is  nothing  in  the  terms  of  the  power  itself  to  pre- 
vent Shingler  from  revoking  it  whenever  he  might  think 
proper.  This  was  not  insisted  on  in  the  argument  of  coun- 
sel who  make  this  motion.  But  it  was  contended  that  the 
power  of  attorney  was  given  to  Ryan  to  enable  him  to  use 
Shingler's  name  fur  the  purpose  of  enforcing  a  right  vest- 
ed in  him  under  the  assignment  contained  in  the  letter  of 
May,  1835.  Can  that  letter  operate  as  an  assignment  at 
all?  It  amounts  to  an  acknowledgment  of  a  debt,  and  in- 
dicates the  source  of  payment,  with  this  remark :  "get  what 
you  can  there,  (in  South  Carolina,)  and  write  soon ;  I  will 
make  up  the  balance  with  interest."  There  is  one  fatal 
objection  to  this  operating  as  an  assignment  of  an  interest 
in  the  cause  of  action  upon  which  these  suits  have  been 
commenced.  This  cause  of  action  did  not  then,  or  at  the 
time  tiie  power  of  attorney  was  executed,  have  an  exis- 
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tence,  and  could  not,  therefore,  have  been  within  the  con- 
templation of  the  parties.     And  no  case  can  be  found  in 
which  the  attorney  has  acquired  a  vested  interest  in  any 
chose  in  action,  or  other  matter  not  embraced  in  the  power 
itself,  or  indicated  by  the  paper  under  which  he  claims  as 
an  equitable  assignment.     Such  a  proposition  would  be  too 
extravagant  in  itself,  and  would  lead  to  an  assertion  of  a 
right  on  the  part  of  the  attorney  never  conferred,  or  intend- 
ed to  be  conferred,  upon  him  by  his  principal,  and  would 
make  a  general  power  intended  for  one  object  subserve  the 
end  of  another  never  contemplated,    It  would,  indeed,  be 
making  a  conveyance  operate  on  a  matter  not  embraced  in 
it,  or  intended  by  the  principal  to  be  embraced  in  it.  This 
case  affords  an  illustration.     Shingler  may  have  given  a 
power  to  bring  actions  against  his  debtors  at  the  time  the 
power  was  conferred,  but  he  never  could  have  intended  to 
bring  an  action  against  a  bonajide  creditor.    And  if  he  has 
not  the  power  to  release  this  action  against  Brownlee,  he 
will  be  compelled  to  do  that  which  he  never  intended  to 
do  himself,  and  at  which,  perhaps,  his  sense  of  justice 
would  revolt ;  for  it  appears  he  owed  Brownlee  all  that  he 
recovered  under  his  attachment.   The  fact  that  that  attach- 
ment has  been  set  aside  does  not  change  his  liability  to  pay 
the  debt,  although  it  may  have  given*him  a  mere  cause  of 
action,  a  judgment  which  might  enable  him  to  collect 
that  which  he  would  be  compelled  to  pay  back  in  a  differ- 
ent form.    But  we  think  further,  that  the  alleged  assign- 
ment in  the  letter  was  too  vague  and  indefinite  to  deprive 
Shingler  of  his  legal  control  over  his  funds  in  South  Caro- 
lina, when  he  might  think  proper  to  resume  and  exercise  it. 
For,  suppose  he  had  come  and  demanded  payment  himself 
of  monies  coming  to  him,  could  Ryan  have  interposed  his 
iiuthority  under  the  power,  to  deprive  Shingler  of  his  right  to 
receive  them  in  his  own  name  ?    I  apprehend  that  in  such 
case  the  authority  of  the  attorney  would  be  superseded  by 
that  of  his  principal,  as  he  could  shew  no  vested  interest 
in  any  thing  which  he  might  claim.    We  think  the  deci- 
sion below  was  right,  and  therefore  refuse  the  motion. 
Motion  dismissed. 

Richardson,  O'Neall,  Evans,  Wardlaw  and  Frost, 
JJ.  <ioncurrcd. 
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Jacob  Cohen  ads.  Lem  Sherman* 

1.  A  garnishee  in  attachment  having  returned  that  he  had  no  other  pro* 
perty  or  assets  of  the  absent  debtor  in  his  possession  or  power,  except  cer- 
tain choses  in  action  mentioned,  a  suggestion  was  filed  alleging  that  at  the 
time  the  writ  of  attachment  was  served  upon  him,  he  had  in  his  possession, 
besides  what  was  embraced  in  his  return,  certain  slaves,  the  property  of  the 
absent  debtor ;  and  also  certain  houses  and  lots  falsely  alledged  in  the  re- 
turn to  have  been  conveyed  to  him  by  the  absent  debtor,  in  good  fidth,  for 
valuable  and  adequate  consideration.  On  the  trial  of  this  issue  the  jury 
found  the  conveyance  of  the  houses  and  lots  fraudulent  and  void ;  that  the 
absent  debtor  had  fraudulently  conveyed  to  the  garnishee  certain  slaves 
sold  by  him  before  the  lodgment  of  the  writ  of  attachment  to  certain  persons 
for  specified  sums  of  money.  Judgment  entered  up  on  the  verdict  against 
the  garnishee,  and  execution  issued  for  the  aggregate  value  of  the  slaves 
found  to  be  in  his  hands,  and  the  costs  of  the  issue. 

2.  It  was  held  that  the  execution  was  illegal,  and  that  it  was  properly  set 
aaide  by  the  court  below,  except  as  to  the  costs,  to  be  levied  only  of  the 
goods  of  the  garnishee. 

3.  A  plaintiff's  suggestion  contesting  a  return,  besides  the  allegation  that 
at  the  time  of  the  attachment  the  garnishee  had  in  his  hands  certain  monies, 
goods,  or  other  property  of  certain  value,  not  contained  in  the  return,  should 
charge  such  increase  by  interest,  hire,  damages  or  other  matter  subsequent 
to  the  attachment,  or  such  change  by  sale,  destruction,  or  other  occurrence 
subsequent  to  it,  according  to  the  circumstances  of  the  case,  as  may  direct 
the  jury  to  inquire  what,  at  the  time  of  the  verdict,  should  be  added  to  the 
return. 

4.  The  verdict,  by  reference  to  the  suggestion,  or  independent  statements, 
should  precisely  ascertain  the  extent  of  the  liability  to  result  from  it. 

5.  The  verdict  on  the  judgment  and  interest  on  it  thus  becomes  like  an 
amendment  of  the  return  made  on  the  day  of  the  verdict 

6.  The  attachment  Act  does  not  in  such  case  authorize  a^.  Jo,  against 
the  garnishee  for  the  matter  found  by  the  jury,  any  more  than  for  that  ad- 
mitted by  the  return,  or  plaintiff's  whole  debt. 

7.  It  is  left  for  the  court,  by  an  order  for  payment  of  money  into  court,  or 
an  order  for  sale,  or  other  suitable  order  according  to  the  case,  to  give  to 
the  plaintiff  the  benefit  of  a  return  amended  by  a  jury,  as  of  an  original  re- 
turn, and  by  attachment  for  contempt  to  compel  obedience  to  its  order. 

.Bg/ore  Butler,  J.  Charleston^  January  Term^  1842. 

This  was  a  rule  on  Levi  Sherman,  plaintiff  in  attach- 
67 
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ment,  in  the  case  of  Lem  Slierman  vs.  Judah  Barrett^  at 
Columbia,  to  shew  cause  why  the  judgment  and  execu- 
tion oi  fieri  faciaSj  issued  against  Jacob  Cohen,  garnishee, 
should  not  be  set  aside  as  irregular  and  illegal.  The  facts 
are  as  follows :  In  February,  1840,  Levi  Sherman  lodged 
an  attachment  writ  against  Judah  Barrett,  in  the  office  of 
the  Sheriff  of  Richland  district,  and  on  the  20th  March, 
1841,  obtained  and  entered  up  judgment  against  the  absent 
debtor,  for  $17,674  38  cts.  with  interest  from  March  20, 
1841,  and  $42  50  cts.  costs.  Jacob  Cohen  was  served,  as 
garnishee,  with  a  copy  of  the  writ  of  attachment,  and  re- 
turned that  he  had  no  other  property  or  assets  of  the  ab- 
sent debtor  in  his  possession  or  power,  except  certain 
choses  in  action,  mentioned  in  his  return.  The  plaintiff  in 
attachment  contested  this  return,  and  alleged  it  to  be  false, 
in  the  following  particulars,  among  others  :  "1.  That  the 
said  Jacob  Cohen,  the  garnishee,  had  in  his  possession,  at 
the  time  when  the  said  writ  of  attachment  was  served 
upon  him,  property  of  the  said  Judah  Barrett,  the  absent 
debtor,  other  than  that  embraced  in  his  return,  to  wit,  six* 
teen  slaves."  "2.  That  he  had  in  his  possession  the  houses 
and  lots,  situate  in  Columbia,  belonging  to  Judah  Barrett, 
falsely  alleged  in  his  said  return  to  have  been  conveyed  to 
him  by  the  said  Judah  Barrett,  in  good  faith,  and  for  valu- 
able and  adequate  consideration."  On  these,  and  the  other 
charges  in  plaintiff's  suggestion,  falsifying  the  return,  the 
garnishee,  Jacob  Cohen,  joined  issue,  and  on  the  trial  of 
the  issue,  the  jury  found  as  follows  : 

"We  find,  that  the  conveyance  of  the  houses  and  lots  is 
fraudulent  and  void.  We  further  find,  that  fifteen  slaves, 
viz.,  Nancy,  Maria  and  child,  Sarah,  Guy,  Alick  and 
Charles,  of  the  value  of  $3000 ;  Harriet,  of  the  value  of 
$300;  Matilda,  Amaritta,  John  and  Andrew,  of  the  value 
of  $1200 ;  China  and  her  two  children,  of  the  value  of 
$1200  ;  were  fraudulently  conveyed  by  Judah  Barrett  to 
Jacob  Cohen,  and  that  they  were,  by  him,  before  the  lodg- 
ment of  the  writ  of  attachment,  sold  for  the  sums  set  down 
as  their  value,  to  Lewis  Levy,  Thomas  Davis,  N.  B.  Hill, 
and  John  D.  Frost." 

On  the  verdict,  judgment  was  entered  up  at  Columbia, 
OQ  the  24th  July,  1841,  ad  follows . 
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"Therefore,  it  is  considered  by  the  said  court,  now  here, 
that  the  said  conveyance  of  the  said  houses  and  lots,  in 
Columbia  aforesaid,  made  by  the  said  Barrett  to  the  said 
Cohen,  is  fraudulent  and  void,  and  the  said  houses  and 
lots  be  adjudged  and  held  liable  for  the  payment  of  the 
debts  of  said  Barrett;  and  also  that  the  said  conveyance  of 
the  said  fifteen  slaves,  made  by  the  said  Barrett  to  the  said 
Cohen,  was  fraudulent,  and  that  the  said  sum  of  $5700,  in 
the  hands  of  said  Cohen,  be  adjudged  and  held  liable  for 
the  payment  of  the  debts  of  said  Barrett ;  and  it  is  further 
considered  by  the  said  Court,  now  here,  that  the  said 
Sherman  do  recover  against  the  said  Cohen,  the  sum  of 
$5700,  aforesaid,  and  one  hundred  and  fifty-five  dollars 
and  seventy-three  cents,  for  his  costs  and  charges,"  Ac, 

On  this  judgment,  execution  was  sued  out,  and  lodged 
in  the  Sheriff's  office,  for  Richland  district,  December 
21st,  and  in  the  Sheriff's  office,  for  Charleston  district, 
December  24th,  1841,  commanding  the  said  sheriffs,  ''that 
of  the  goods  and  chattels,  houses,  lands  and  hereditaments 
and  real  estates  of  Jacob  Cohen,  they  cause  to  be  levied 
the  sum  of  $5855  73  cts.  which  Levi  Sherman,  the  plain- 
tiff, lately  recovered  against  the  said  defendant,  as  well 
for  his  certain  damages  by  him  sustained,  as  for  his  costs 
ancl  charges,"  <&c. 

Mr.  Yeadon,  for  defendant,  moved  to  set  aside  the  judg- 
ment and  execution,  as  irregular  and  illegal,  on  the  follow* 
ing  grounds. 

1.  That  the  verdict  of  the  jury  did  not  sustain  the  first 
allegation  in  the  suggestion^^the  allegation  being,  that  the 
garnishee,  at  tlie  time  of  tfie  service  of  the  torU  of  attach- 
ment on  him,  had  sixteen  slaves  of  the  absent  debtor  in 
his  possession;  and  the  finding  of  the  jury  being,  that  the 
garnishee  had  sold  fifteen  slaves,  (fraudulently  conveyed 
to  him  by  the  absent  debtor,)  for  certain  specified  sums, 
^'before  the  lodgement  of  the  writ  of  attachment,^^ 

2.  That  the  verdict,  at  most,  only  found  that  the  garni- 
shee had  the  proceeds  of  said  slaves  in  his  hands,  but 
found  no  debt  or  damages  for  plaintiff,  (and  such  finding 
would  have  been  surplusage,)  and,  therefore,  is  no  warrant 
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for  the  judgment  and  execution,  against  the  garnishee,  for 
debt  or  damages  in  favor  of  plaintiff. 

3.  That  the  garnishee  having  made  a  return  on  oath, 
the  verdict  of  the  jury  is  confined  to  the  truth  or  falsity  of 
the  return ;  and  although  the  issue  on  the  return  was  found 
against  the  garnishee,  judgment  and  execution  can  legally 
go  against  him  for  the  costs  of  the  issue  only ;  and  judg- 
ment and  execution  against  the  garnishee,  for  the  debt  due 
by  the  absent  debtor,  is  irregular  and  illegal.  P.  L.  188. 
iVestmoreland  vs.  Ilppins,  1  Bailey,  514. 

4.  That  even  if  execution  could  go  against  Cohen,  as  a 
garnishee  in  default,  it  could  go  against  ^'his  proper  goods" 
only,  and  not  against  his '^houses,  lands,  hereditaments  and 
other  real  estates."  Also,  Pringle  vs.  Carter^  1  Hill,  53.  P. 
L.  188. 

Opinion  of  the  Presiding  Judge. 

I  shall  not  confine  myself  to  the  specific  grounds  of  ex- 
ception to  the  execution  in  this  case.  The  jury  have  found 
that  Barrett  had  conveyed  to  Cohen,  fraudulently,  certain 
negroes,  which  Cohen  had  sold  before  the  lodging  of  the 
attachment.  This  is  certainly  not  a  finding  on  the  specific 
allegation,  that  Cohen  had^  at  the  time  the  attachment  was 
lodged,  certain  slaves  in  his  possession,  fraudulently  con- 
veyed, <&c.  The  finding  established  the  primary  object  of 
the  allegation,  to  wit,  that  Cohen  had  no  right  to  the  pro- 
perty conveyed  to  him  by  Barrett ;  and  that  the  proceeds 
of  the  property  sold,  was  liable  to  the  attaching  creditor's 
debt.  It  exposed  Barrett's  property,  held  in  the  name  of 
Cohen,  to  the  operation  of  the  judgment  of  plaintiff.  But 
that  judgment  could  not  reach  any  thing  but  tangible 
property,  as  a  judgment  against  Barrett.  As  it  regarded 
the  money  in  the  hands  of  a  third  person,  it  could  not  be 
reached  by  a^.  fa.  on  the  judgment ;  and  the  fact  that 
Cohen  was  a  garnishee  can  make  no  difference.  He  was 
not  subject  under  the  attachment  act  to  any  judgment 
against  him,  after  he  had  made  a  return  as  garnishee. 
Where  a  garnishee  fails  to  appear,  or  having  appeared, 
fails  to  make  a  return,  he  renders  himself  liable  to  a  judg- 
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ment  for  the  debt  against  the  absent  debtor.  But  where 
he  makes  a  return  which  is  satisfactory,  the  effects  re- 
turned become  liable  to  the  judgment  of  the  attaching 
creditor ;  or  where  he  makes  a  return  which  is  falsified, 
the  property  found  in  his  possession  becomes,  in  like  man- 
ner, subject  to  the  operation  of  the  judgment  against  the 
absent  debtor.  In  neither  case  is  the  judgment  against 
the  garnishee  ;  nor  in  either  case  does  the  act  authorize  a 
judgment  against  him.  I  am  of  opinion,  however,  that 
where  it  is  ascertained  that  he  has  money  in  his  hands, 
which  he  claims  as  his  own,  but  which  turns  out  to  be^ 
long  to  the  absent  debtor,  the  money  thus  situated  may 
be  the  subject  of  a  special  order  of  the  court,  requiring  it  to 
be  paid  into  court.  This  should  not  be  done,  however,  with- 
out serving  the  garnishee  with  notice  to  shew  cause  why  he 
should  not  pay  it  into  court.  After  such  proceeding,  found- 
ed at  least  in  prudence,  the  court  might  make  an  absolute 
order,  commanding  the  money  to  be  paid  into  court;  and  on 
failure  of  the  party's  complying  with  the  same,  he  should 
be  attached,  as  in  all  other  cases  of  contempt  Besides 
this,  (in  my  view,)  fatal  objection  to  the  execution  in  this 
case,  there  are  others.  One  is,  that  it  is  directed  against 
the  landSf  &c.  of  Cohen,  as  well  as  his  goods,  whilst  the 
Act  of  the  Legislature  only  authorizes  a  judgment  against 
the  goods.  The  execution  is  only  good  against  Cohen  for 
costs,  to  be  levied  of  his  goods.  To  that  extent  it  will  be 
sustained,  according  to  the  case  of  Westmoreland  and  Tip- 
pens,  noticed  in  one  of  the  grounds  of  objection. 

It  is,  therefore,  ordered  that  the  execution  in  question 
be  set  aside  as  illegal  and  informal,  except  as  to  the  costs ; 
and  that  it  be  made  good  as  to  them,  to  be  levied  only  of 
the  goods  of  Cohen,  the  garnishee. 

Paintiff  appealed,  on  the  following  grounds. 

1.  That  nis  Honor  erred  in  ordering  the  execution  in 
question  to  be  set  aside  as  illegal  and  informal,  except  as 
to  costs,  inasmuch  as  that  form  of  proceeding  was  the  only 
remedy  to  enforce  and  carry  into  effect  the  verdict  of  the 
jury ;  and, 

2.  Because  the  verdict  being  against  the  garnishee,  fal- 
sifying his  return,  and  assessing  the  value  of  the  prpperty 
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unduly  obtained  by  him  from  Judah  Barrett,  an  execa- 
tion  was  the  proper  remedy  thereon,  to  compel  the  garni- 
shee to  pay  the  money. 

3.  Because  the  garnishee  having  sold  the  negroes  before 
the  attachment  lodged,  the  plaintiff  could  not  levy  the  exe- 
cution against  the  absent  debtor  on  them,  the  purchasers 
holding  the  negroes  for  valuable  consideration,  without 
a  lien  un  them,  and  without  notice. 

4.  Because  the  decision  of  his  Honor  was,  in  other  re- 
spects, erroneous. 

DeSaussure  &  Etandivg^  for  the  motion. 
Yeadim  &  Bailey,  contra. 

Curia,  per  Wardlaw,  J,    This  appeal  of  the  plaintiff 
requires  the  court  to  consider  only  whether  the  Jierifada$ 
sued  out  by  him  was  regular,  and  should  be  permitted  to 
operate  beyond  the  extent  to  which  by  the  order  of  the 
circuit  Judge  it  has  been  limited.  Fieri  facias  for  the  plain- 
tiff's whole  debt  against  the  goods  of  the  guarnishee  who 
has  failed  to  make  any  return,  is  expressly  authorized  by 
our  attachment  Act,  the  default  being  considered  as  an 
acknowledgment  of  assets  of  the  absent  debtor  in  the  garni- 
shee's hands,  sufficient  to  pay  whatever  the  plaintiff  may 
establish.    But  a  return  denying  anything  in  hand,  or  ad- 
mitting only  a  limited  amount,  excludes  such  acknowledg- 
ment ;  and  liability  for  the  whole  debt  would  often  be  too 
heavy  a  penalty  for  an  error  in  the  return.     The  provi- 
sions of  the  attachment  Act,  and  the  cases  of  Westmort- 
land  vs.  Uppens  and  Pringle  vs.  Carter,  accordingly  shew 
that  a  return  falsified  by  a  verdict,  is  to  be  treated  as  if 
the  garnishee  had  voluntarily,  by  leave  of  the  court,  amend- 
ed his  return  by  the  insertion  of  what  the  jury  found,  with 
only  the  difference  of  the  costs  in  the  two  cases.    The 
plaintiff's  suggestion  contesting  a  return  is  required  to 
set  forth  the  particulars  complained  of;  and  besides  the 
allegations  that  at  the  time  of  the  attachment  the  garnishee 
had  in  his  hands  certain  monies,  goods  or  other  property 
of  certain  value,  not  contained  in  the  return,  should  charge 
such  increase  by  interest,  hire,  damages,  or  other  matter  sub- 
sequent to  the  attachment,  or  such  change  by  sale,  destruc- 
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tion,  or  other  occurrence  subsequent  to  the  attachment,  ac- 
cording to  the  circumstances  of  the  case,  as  may  direct  the 
jury  to  enquire  what,  at  the  time  of  the  verdict,  should  be 
added  to  the  return  ;  and  the  verdict,  by  reference  to  the 
suggestion  or  independent  statements,  should  precisely  as- 
certain the  extent  of  liability  to  result  from  it.  The  verdict 
on  the  judgment,  and  interest  on  it,  thus  becomes  like  an 
amendment  of  the  return  made  on  the  day  of  the  verdict ; 
and  as  the  attachment  Act  contains  no  authority  for  a^ri 
facias  in  such  case  against  the  garnishee  for  the  matter 
found  by  the  jury,  any  more  than  for  that  admitted  by  his 
return,  or  for  the  plaintiff's  whole  debt,  it  is  left  for  the 
court,  by  an  order  for  payment  of  money  into  court,  or  an 
order  for  sale,  or  other  suitable  order  according  to  the  case, 
to  give  to  the  plaintiff  the  benefit  of  a  return  amended  by 
a  jury  as  of  an  original  return  ;  and  by  attachment  for  con- 
tempt, to  compel  obedience  to  iU  order.  The  order  of  the 
circuit  court  setting  aside  the  plaintiff's  execution  in  this 
case,  was  then  correct,  and  the  motion  is  dismissed. 

Richardson,  O'Neali.,  Evans,  Frost,  and  Butler,  JJ. 
concurred. 
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WiUiam  Harwood  ads.  Tappan  &  JVbble. 

1.  The  rules  of  pleading  have  provided  an  apt  and  sufficient  mode  of 
compelling  a  party  to  adhere  to  the  case  or  defence  made  by  his  dec- 
laration or  plea,  but  if  the  other  party  does  not  chose  to  enforce  this 
check,  and  permits  the  first  party  to  depart  from  the  case  or  defence 
made  in  the  declaration,  or  plead  and  take  issue  on  a  new  case  or  de- 
fence, which  is  material,  and  in  law  is  sufficient  to  support  a  verdict,  it 
is  too  late  to  retrieve  the  error  by  motion  in  arrest  of  judgment. 

2.  Although  the  omission  of  an  averment  of  performance  of  a  condition 
precedent,  or  of  excuse  for  non-performunce,  is  fatal  on  demurrer,  or  in  case 
of  judgment  by  default,  yet  after  verdict,  the  omission  is  aided  by  the  com- 
mon law  intendment,  that  every  thing  may  be  presumed  to  have  been 
proved,  necessary  to  sustain  the  verdict 

3.  It  seems  to  be  an  exception  where  the  non-performance  of  the  condi- 
tion precedent,  does  not  appear  on  the  face  of  the  pleadings. 

4.  Where,  in  the  execution  of  a  building  contract,  there  was  an  omission 
on  the  part  of  the  builder  in  putting  up  a  privy,  caused  by  an  unexpected 
deficiency  of  space  in  the  lot,  but  it  was  in  evidence  that  the  employer  had 
admitted  that  the  particulars  in  which  the  contract  was  not  performed,  were 
very  trifling,  and  that  he  had  expressed  his  gratification  that  thq  contractor 
had  performed  the  work  so  well ;  this  evidence  in  behalf  of  the  con- 
tractor, was  sufficient  for  the  jury  to  infer  that  the  omissions  were  waived, 
and  the  contract  accepted  as  complete. 

5.  Where,  in  a  building  contract,  no  time  was  specified  for  its  completion, 
evidence  offered  not  to  vary  the  written  contract,  but  to  shew  what  was  a 
reasonable  time,  by  shewing  the  employer's  own  estimate  of  the  time  neces- 
sary to  complete  the  buildings,  was  admissible. 

6.  If  a  building  be  not  completed  in  a  reasonable  time,  and  there  is  con- 
sequent delay  in  the  employer's  getting  possession,  for  such  delay,  rent  is 
a  proper  measure  of  damages,  and  evidence  of  speculative  loss  is  to  be 
excluded. 

7.  Although  a  discount  ^claimed  by  a  defendant  in  an  action  on  a  building 
contract  may  reduce  the  amotmt  covenanted  to  be  paid,  yet  it  does  not  impair 
the  claim  for  interest  on  the  balance,  when  adjusted  by  the  verdict  of  a 
jury. 

8.  Where,  in  a  covenant  on  a  building  contract,  there  has  been  substan- 
tially a  completion  of  the  buildings  by  the  undertaker,  the  jury  may  find 
the  amount  due  on  the  contract,  and  allow  the  defendant,  by  way  of  discount, 
any  alleged  defects. 
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Before  Evans,  J.  (U  Charleston^  Spring  Term^  1843. 

This  was  an  action  of  covenant,  upon  a  builder's  con«* 
tract,  brought  in  pursuance  of  a  decretal  order  of  the  court 
of  equity,  made  upon  a  bill  to  enforce  a  specific  lien,  for 
payment  of  the  amount  claimed  to  be  due  on  the  said  con- 
tract. The  jury  found  for  the  plaintiffs  the  sum  of  $3,934 
62  cents,  being  the  aggregate  of  the  principal  sum  of  $3,274, 
and  interest  thereon  from  10th  June,  1840,  to  the  date  of 
the  verdict.  The  following  is  the  report  of  the  trial,  made 
by  his  Honor,  the  presiding  Judge* 

Report, 

This  was  an  issue  from  Chancery,  to  ascertain,  by  the 
verdiot  of  a  jury,  how  much  was  still  due  and  unpaid  on 
a  building  contract  between  the  parties. 

On  the  6th  August,  1839,  the  plaintiffs  entered  into  a 
contract  with  the  defendant,  to  build  two  houses  in  King 
street,  according  to  a  certain  plan  and  specifications,  for  the 
sum  of  fifteen  thousand  dollars,  to  be  paid  at  various  stages 
of  the  building,  the  last  instalment  of  five  thousand  dollars 
to  be  paid  when  the  buildings  were  finished.  By  the  last 
of  February,  1840,  all  the  money  had  been  paid,  except 
four  thousand  five  hundred  and  fifty  dollars.  About  the 
first  of  April,  the  lower  story  of  the  principal  building, 
intended  as  a  store,  was  so  far  finished  that  it  might  l^ 
used  for  that  purpose.  The  detendant,  who,  in  conse- 
quence of  the  fire,  had  been  compelled  to  rent  a  store  at  a 
very  high  price,  and  in  a  much  less  eligible  place  of  busi- 
ness, was  very  anxious  to  get  possession  of  the  store ;  but 
the  plaintiffs  refused,  unless  the  whole  amount  which 
they  claimed  was  paid,  or  secured  to  be  paid.  After  this 
refusal,  Harwood  took  possession  without  their  consent, 
and  an  attempt  was  made  by  the  plaintiffs  to  have  Har- 
wood ejected,  for  the  forcible  entry,  but  the  magistrates 
and  jurors  decided  in  his  favor.  The  papers  were  return- 
ed to  the  Attorney  General,  but,  by-  consent  of  the  parties, 
no  further  proceedings  were  had.  The  plaintiffs  proceed- 
ed with  the  work,  and  about  the  twelfth  June  left  it,  alleg- 
ing it  was  finished. 

On  the  part  of  the  plaintiffs,  it  was  proved  by  their 
68 
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workmen,  that  they  were  directed  to  finish  the  work  in 
the  best  manner;  that  they  were  supplied  with  a  compe- 
tent force ;  and  that  they  did  execute  the  work  according 
to  the  specifications,  and,  as  they  said,  in  a  reasonable 
time,  and  in  a  workmanlike  manner.  The  only  deficiency, 
they  admitted,  was  a  privy,  which,  it  was  said,  could  not 
be  put  in  the  place  originally  intended,  on  account  of  a 
deficiency  in  the  size  of  one  of  the  lots,  when  it  came  to 
be  surveyed  ;  the  building  of  which  was  at  first  suspended 
at  Harwood's  request,  and  afterwards  omitted,  because  he 
declined,  when  appKed  to,  to  point  out  the  place  where  to 
construct  it.  They  also  admitted  that  the  cistern  leaked, 
which,  it  was  said,  was  originally  well  made,  but  in  conse- 
quence of  very  heavy  rains  before  the  cistern  was  dry,  it 
fiad  a  leak  at  the  bottom,  which  they  endeavored  to  mend, 
but  could  not,  as  they  could  not  pump  the  water  out  so  as 
to  make  it  dry.  The  money  for  building  was  obtained 
mostly  from  the  Bank  of  the  State,  under  the  fire  loan  Act, 
as  it  is  usually  called.  In  August,  after  the  workmen  left 
the  building,  the  defendant  applied  to  the  commissioners 
of  inspection,  to  have  his  house  inspected,  for  the  purpose 
of  obtaining  the  last  instalment  from  the  bank.  To  these 
commissioners  he  spoke  in  the  highest  terras  of  the  man*' 
ner  in  which  the  contract  had  been  executed ;  said  the 
work  was  finished ;  and  expressed  a  great  desire  to  get  the 
money,  that  he  might  pay  the  mechanics  who  had  served 
him  so  well.  One  of  the  commissioners  (Carew,)  said  he 
examined  the  building,  and  thought  it  extremely  well  made ; 
it  was  one  of  the  best  buildings  constructed  under  the  fire 
loan.  One  of  the  witnesses,  Rice,  said  he  went  over  the 
building,  with  defendant,  in  July,  1840.  He  pointed  out 
only  three  defects.  1.  That  the  corner  gutters  leaked.  2. 
The  kitchen  fire  place  was  too  small.  And,  3.  The  privy 
was  not  built  on  the  smaller  lot.  He  told  Hafwood  he 
came  at  the  request  of  Jones,  the  assignee  of  the  plaintiffs, 
and  if  any  thing  was  wanted,  he  was  ready  to  do  it.  To 
this  offer,  the  defendant  made  no  answer.  He  was  then 
in  possession.  He  was  the  bearer  of  a  letter,  with  a  state- 
ment and  order.  Defendant  said  he  would  not  pay  until 
the  work  was  finished. 
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The  above  contains  the  substance  of  what  was  proved 
on  the  part  of  the  plaintiffs. 

The  defendant  moved  for  a  non  suit,  which  was  refused. 
There  were  five  issues  made  by  the  pleadings,  viz:  1. 
General  issue.  2.  That  the  defendant  received  the  build* 
ings.  3.  That  the  defendant  prevented  the  plaintiffs  from 
finishing,  which  they  were  ready,  and  offered  to  do,  4, 
Whether  there  were  five  thousand  dollars  due.  5.  Whether 
all  had  been  paid,  that  was  due.  Beyond  this,  I  have  no 
note  of  the  state  of  the  pleadings.  The  defendant's  coun^ 
sel  will,  of  course,  produce  them,  if  necessary,  to  sustain 
any  of  his  grounds,  as  set  out  in  the  notice. 

In  the  defence,  it  appeared,  from  letters  given  in  evi-« 
dence,  that  although  the  contract  was  made  on  the  sixth 
August,  nothing  was  done  until  after  the  sixteenth  Septem-« 
ber,  as  by  a  letter  of  that  date  the  plaintiffs  say  they  will 
forward  the  plans  to-morrow  for  the  foundation  walls;  biit 
in  reply  to  this,  it  was  proved,  that  the  defendant  request** 
ed  the  workman  not  to  begin  until  he  could  get  his  title 
perfected,  which  was  not  done  until  the -ninth  September, 
and  the  workman,  Goncklin,  said  he  began  immediately 
after  the  survey  was  made.  It  was  also  proved,  by  several 
master  workmen,  who  had  examined  the  work,  with  the 
plan  and  specifications,  that,  according  to  their  account 
the  contract  had  not  been  completed  in  several  particulars. 
1.  The  privy  on  one  of  the  lots  had  not  been  made,  and  a 
closet  under  a  stair-case  was  wanting.  2.  The  foundation 
wall  was  only  about  twenty-six  or  twenty-seven,  instead 
of  thirty,  inches  thick;  a  deficiency  in  the  finish  of  some 
windows ;  the  floor  of  kitchen  two  feet  lower  than  requir- 
ed ;  the  rafters  of  the  roof  were  smaller  than  the  specifica« 
tion  required ;  one  door  not  painted.  3.  There  was  no 
apron  of  lead  where  the  tin  roof  joined  the  brick ;  the  tin 
was  let  into  the  wall,  but  not  deep  enough  ;  the  cistern 
leaked;  the  kitchen  fire-places,  and  the  flues  of  the  chim-» 
ney,  were  too  small,  the  effect  of  which  was,  that  the 
chimneys  smoked,  and  a  sweep  could  not  get  up  to  cleanse 
them.  Besides  this,  there  was  some  evidence,  that  the 
wall  was  slightly  cracked,  and  that  a  partition  had  parted 
from  the  wall ;  both  of  which  were  ascribed  to  the  settling 
of  the  house,  which  might  arise  from  the  foundation  wall 
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being  three  or  four  inches  narrower  than  required  by  the 
specifications. 

The  first  question  was,  whether  the  plaintiffs  had  fin- 
ished the  building,  so  as  to  entitle  them  to  recover  at  all 
for  it.  On  this  point,  the  rule  laid  down  was,  that  no  ver- 
dict could  be  rendered  for  the  plaintiffs  unless  the  houses 
were  substantially  finished.  The  work  had  all  been  done 
except  the  privy,  and  the  closet.  The  former  had  been 
offered  to  be  made,  but  the  defendant  did  not  point  out  the 
place;  the  latter  was  a  small  affair,  which  had  been  over- 
looked, of  the  value  of  only  a  few  dollars,  and  the  plain- 
tiffs had  proposed  to  do  anything  which  the  defendant 
would  point  out  as  deficient.  The  other  particulars  com- 
plained of,  were  mostly  such,  as  that  a  difference  of  opin- 
ion might,  and  did,  exist  about  them.  All  agreed,  that  ex- 
cept in  the  matters  specified,  the  buildings  were  very  well 
done,  'i  he  defendant  was  in  possession,  and  enjoying  the 
benefit  of  the  plaintiffs's  labor ;  and  the  evidence  of  the 
bank  commissioners,  as  to  the  quality  of  the  work,  and 
that  it  was  finished,  might  be  taken  as  very  strong  evi- 
dence that  the  defendant  considered,  at  that  time,  that 
the  work  was  substantially  executed,  according  to  the  con- 
tract, so  as  to  subject  him  to  pay  for  it,  so  much  as  it  was 
worth. 

In  the  course  of  the  trial,  evidence  was  offered  that  at 
the  time  the  contract  was  made,  the  plaintiffs  promised  to 
finish  the  houses  by  the  first  of  November.  This  evidence 
was  rejected,  as  varying  the  written  contract  by  parol,  but 
in  the  course  of  the  case  some  evidence  was  allowed  of 
the  plaintiffs's  declarations  that  the  houses  were  to  be  done 
by  that  time,  not  as  a  part  of  the  contract,  but  as  evidence 
that  they  had  not  completed  the  buildings  in  reasonable 
time.  A  good  deal  of  evidence  was  offered  to  shew  that 
there  was  unnecessary  delay,  in  consequence  of  which, 
the  defendant,  being  obliged  to  occupy  a  house  in  a  less 
eligible  place,  had  had  his  business  diminished ;  but  this  I 
did  not  consider  as  sufficiently  definite  to  form  an  item  of 
damage,  so  as  to  authorize  any  deduction  for  it.  It  was 
the  loss  of  a  possible  gain. 

There  was  little  doubt  that  the  defendant  had  an  expec- 
tation that  the  stores  were  to  be  finished  by  the  first  of 
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November.  He  seemed  to  have  arranged  bis  business  so 
as  to  take  possession  of  one,  and  bad  contracted  to  rent 
another,  at  that  time.  The  jury  were  instructed,  on  this 
point,  that,  as  no  time  was  fixed,  the  plaintiffs  were  bound 
to  do  the  work  in  reasonable  time ;  and  if  they  had  not 
done  so,  the  defendant  ought  to  be  indemnified,  by  a  de- 
duction from  what  was  due,  of  a  reasonable  rent  for  the 
time  he  had  been  kept  out  of  the  use  of  the  stores,  by  the 
omission  of  the  plaintiffs  to  finish  the  work,  according  to 
the  implied  meaning  of  the  contract.  Whether  the  jury  did, 
or  did  not,  allow  anytliing  for  this,  I  had  no  means  of 
forming  an  opinion.  My  own  opinion  was,  that  the  work 
could  not  have  been  done  by  November,  but  that  the  stores 
might  have  been  finished,  so  as  to  be  occupied  sooner  than 
they  were ;  but  on  this  point  there  was  a  difference  of 
opinion.  The  plaintiffs's  witnesses  said  there  was  a  com- 
petent force,  and  the  work  urged  forward  with  all  practi- 
cable despatch  ;  and  according  to  their  testimony,  the  de- 
fendant expressed  no  discontent  with  the  progress  of  the 
work,  and  was  well  satisfed,  until  he  was  refused  the 
store  in  March. 

Besides  the  defence,  that  the  finishing  of  the  work  was  a 
condition  precedent  to  the  payment  of  the  last  instalment  of 
five  thousand  dollars,  the  defendant  had  a  discount,  con- 
sisting of  a  store  account,  loss  of  profit,  loss  of  rent,  de- 
ficiency of  work  not  done,  work  not  done  according  to 
specifications,  and  not  done  in  a  workmanlike  manner ;  all 
of  which  were,  estimated  by  the  master  workman,  who 
had  made  a  survey  of  the  houses ;  and  also  the  cost  of  mar- 
ble mantels,  and  grates,  which  he  had  furnished,  and  some 
other  matters  not  recollected. 

I  charged  the  jury,  that  the  plaintiffs  could  recover 
nothing,  unless  they  had  substantially  performed  their  part 
of  the  contract,  which  required  the  houses  to  be  built  ac- 
cording to  the  plan  and  specifications,  in  a  reasonable  time, 
and  in  a  workmanlike  manner.  If,  from  the  evidence, 
they  were  satisfied  this  had  not  been  done,  they  should 
find  for  the  defendant.  If  the  plaintiffs  were  ready,  and 
offered  to  perform,  and  the  defendant  had  refused,  or  de- 
clined their  services,  or  had  dispensed  with  them,  this 
was  equivalent  to  performance. 
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2.  If  they  had  substantially  completed  the  houses,  or 
the  defendant  bad  declined  their  services,  then  the  plain- 
tiffs were  intitled  to  recover  the  amount  still  due,  deduct- 
ing such  items  of  the  defendant's  discount  as  had  been 
proved,  and  which,  by  law,  were  the  subject  of  discount. 

3.  That  the  plaintiffs  were  entitled  to '  interest  on  the 
balance  due,  after  deducting  the  discounts. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  $3,278, 
with  interest  from  10th  June,  1840,  which,  at  the  request 
of  Mr.  Hunt,  they  were  allowed  to  alter,  by  finding  $3,934,- 
62,  which  was  the  gross  amount  of  principal  and  interest. 

It  appeared  in  the  course  of  the  trial,  that  extensive  al- 
terations and  additions  had  been  made  in  the  original 
plan.  These  were  the  subject  of  a  separate  suit,  which 
bad  been  previously  tried.  I  saw  no  difficulty  in  distin- 
guishing between  the  two.  The  only  work  rendered  un- 
necessary by  the  alterations  were  some  windows,  and  the 
jury  were  directed  to  allow  a  deduction  for  them,  as  work 
not  done  by  the  agreement  of  the  parties. 

The  grounds  of  appeal  are  annexed. 

The  defendant  appealed  from  the  verdict  rendered  in 
this  case,  and  moved  that  the  same  might  be  set  aside,  and 
judgment  arrested,  or  a  non-suit,  or  new  trial  awarded,  on 
the  following  grounds. 

In  Arrest. 

1.  That  the  action  is  for  the  last  instalment,  which,  by 
the  terms  of  the  contract,  was  not  to  be  paid  until  the 
buildings  were  "finished;"  and  the  finishing  was,  there- 
fore, a  condition  precedent,  and  the  declaration  ought  to 
have  alleged  performance,  or  an  excuse  for  non-perform- 
ance, but  does  not,  in  fact,  contain  either  of  these  aver- 
ments. 

2.  That  the  absence  of  any  allegation  of  performance, 
or  excuse  for  non-performance,  of  the  condition  precedent, 
is  not  supplied  by  the  averment  in  the  declaration,  that 
the  defendant  "received,  and  entered  into  the  buildings,  so 
agreed  to  be  built ;"  which  averment,  it  is  submitted,  is 
not  sufficient  to  sustain  the  action,  and  the  issue  thereon 
is,  therefore,  immaterial. 
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3.  That  the  defect,  in  the  necessary  allegations  of  the 
declaration,  is  not  supplied  by  the  issues  on  the  plea  of 
non  est/actum^  or  the  several  pleas  of  payment;  inasmuch 
as  neither  of  them  raise  the  question  as  to  the  performance, 
or  excuse  for  non^performance,  on  which  the  right  of  the 
plaintiffs  to  recover  at  all  entirely  depends. 

4.  That  the  defect  in  the  declaration  is  not  supplied  by 
the  allegation  in  the  replication  to  the  third  plea,  that  the 
plaintiffs  endeavored  to  complete  the  buildings,  so  far  as 
they  were  permitted  by  the  defendant,  and  being  forbid- 
den, hindered,  and  prevented,    from  completing  all   the 
specifications,  some  small   and   unimportant  parts  thereof 
may  have  remained  unfinished,  by  reason  of  said  hin- 
drance ;   nor  is  the  defect  aided  by  the  allegation  in  the 
replication  to  the  fourth  plea,  that  the  plaintiffs  ''did  com- 
plete and  finish  said  buildings,  and  out~buildings,  accord- 
ing to  the  form  and  efiect  of  the  said  indenture,  and  the 
plan  and  specifications."     Because,  first,  a  radical  defect 
in  the  declaration  cannot  be  supplied  by  allegations  in  the 
replications  ;  because,  secondly^  the  said  allegations  are  in- 
consistent with  each  other,  and  the  declaration,  had  it  con- 
tained  them,  would  have  been  bad  for  duplicity  and  re- 
pugnancy ;  and  had  either  of  them  been  contained  in  the  de- 
claration, a  replication  containing  the  other  of  them,  would 
have  been  a  departure  in  pleading ;   and  because,  thirdly, 
the  replication  to  the  third  plea  contains  no  direct  or  suf- 
ficient averment,  either  of  a  performance,  or  an  excuse  for 
non-performance. 

5.  That  notwithstanding  the  verdict,  there  is  nothing  on 
the  record  that  entitles  the  plaintiffs  to  judgment. 

For  Non-suit. 

L  That  his  Honor  ought  to  have  granted  the  motion 
made  for  a  non-suit,  on  the  ground  of  the  defects  in  the 
record  above  set  forth. 

2.  That  there  was  no  evidence  of  even  a  substantial 
performance  of  the  condition  precedent,  to  entitle  the  plain- 
tiffs to  a  verdict  in  this  form  of  action ;  but,  on  the  contra- 
ry, it  was  proved  by  the  plaintiffs's  own  witnesses,  that 
the  plaintiffs's  contract  to  finish  the  buildings  was  not  per^ 
formed. 
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3.  That  still  less  was  there  any  evidence,  that  the  plain- 
tiffs were  not  permitted,  or  were  forbidden,  hindered  or 
prevented,  by  the  defendant,  from  finishing  the  buildings 
according  to  their  contract. 

4.  That,  as  it  appeared  by  the  plaintiffs's  evidence,  there 
were  important  and  substantial  variations  in  the  work 
done,  from  the  plan  and  specifications  contained  in  the 
contract;  and  no  allegation  in  the  declaration,  that  these 
variations  had  been  assented  to  by  the  defendant. 

For  a  new  trial 

1.  That  his  Honor  erred  in  excluding  the  evidence  offer- 
ed through  the  witnesses,  Franklin  Robbins,  Stephen 
Watson  and  Arthur  Fogartie,  of  an  express  agreement  be- 
tween the  plaintiffs  and  defendant,  as  to  the  time  when 
the  defendant  was  to  be  put  in  possession  of  the  stores, 
and  when  the  rest  of  the  buildings  were  to  be  finished. 
It  being  respectfully  submitted,  Jirst^  that  this  parol  agree- 
ment neither  varies  nor  contradicts  the  written  agreement, 
but  merely  renders  certain,  by  parol,  that  which  the  par- 
ties did  not  intend  to  make  certain  by  the  writing;  second^ 
that  the  evidence  was  admissible,  to  establish  what  was  a 
reasonable  time^  within  which,  even  under  the  written 
contract,  the  defendant  was  entitled  to  require  that  the 
buildings  should  be  finished ;  thirds  that  it  was  admissible 
as  evidence  of  a  distinct  contract,  for  the  non-performance 
of  which  the  defendant  was  entitled  to  damages,  as  a  dis- 
count to  plaintiffs's  demand ;  and  fourth^  that  it  was  ad- 
missible, to  reduce  the  amount  to  which  the  plaintiffs 
might  be  equitably  entitled,  although,  in  strict  law,  ihey 
were  not  entitled  to  recover  at  all,  inasmuch  as  the  condi- 
tion precedent  had  not  been  performed  according  to  the 
terms  of  their  covenant. 

2.  That  his  Honor  erred  in  instructing  the  jury,  that  not- 
withstanding the  deficiencies  in  the  work  required  by  the 
contract,  and  the  gross  defects  in  what  was  done,  the  jury 
might  regard  what  was  done  as  a  substantial  performance 
of  the  condition  precedent,  and  compensate  the  defendant 
by  an  allowance,  in  the  shape  of  a  discount,  for  all  the  de- 
ficiencies and  defects. 
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3.  That  bis  Honor  erred  in  charging  the  jury,  that  the 
defendant  was  not  entitled  to  any  abatement  for  the  loss 
in  his  business,  occasioned  by  the  plaintiffs's  failure  to  put 
him  in  possession  of  the  stores  in  a  reasonable  time ;  it 
being  respectfully  submitted,  that  the  plaintiffs  could  be 
wUy  equitably  entitled  to  recover  any  thing,  and,  therefore, 
all  equitable  circumstances  in  abatement  of  his  claim  ought 
to  have  been  considered  by  the  jury. 

4.  That  the  defendant  was  entitled  to  a  discount  for  the 
loss  sustained  in  the  contract  for  a  lease  of  one  of  the 
stores  to  O.  <&  6.  Taylor,  in  consequence  of  the  store's  not 
being  finished  in  a  reasonabk  tirm ;  and  that  his  Honor 
ought  so  to  have  instructed  the  jury. 

5.  That  the  evidence  distinctly  established,  that  even 
such  parts  of  the  buildings  as  were  erected,  were  not  com- 
pleted according  to  the  contract,  but  that  extensive  changes 
bad  been  made  in  the  plan,  to  which  it  was  said  the  de- 
fendant had  assented  by  parol ;  and  it  is  respectfully  sub« 
mitted,  that  upon  this  evidence,  the  plaintiffs  were  not  en- 
titled to  recover  at  all  in  this  action ;  or,  at  all  events,  not 
without  alleging  in  the  declaration,  that  these  changes  in 
the  contract  had  been  agreed  to  by  the  defendant;  and  his 
Honor  ought  so  to  have  charged. 

6.  That  his  Honor  erred  in  charging,  that  the  plaintiffs 
were  entitled  to  interest,  although  the  demand  was  not 
liquidated,  either  as  to  time  or  amount,  and  although  it  was 
proved  that  the  settlement  of  the  plaintiffs's  claims  was 
postponed  by  the  refusal  of  themselves  and  their  assignee, 
to  come  to  any  settlement,  if  defendant  insisted  on  all  the 
deficiencies  in  the  execution  of  the  contract  beins  supplied. 

7.  That  his  Honor  permitted  the  jury,  after  the  verdict 
had  been  published,  at  the  suggestion  of  the  plaintiffs's 
attorney,  to  alter  the  verdict  from  $3,278,12,  to  $3,934,6!^ 
so  as  to  include  interest  from  the  tenth  of  June,  1840,  up 
to  the  time  of  the  verdict. 

8.  That  the  verdict  is  altogether  contmry  to  law  and  the 
evidence. 


Bailey  A  Teadan^  for  the  motion. 
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Curia,  per  Frost,  J.  The  defendant's  motion  in  arrest 
of  judgment  derives  no  support  from  the  first,  second^ 
fourth  and  fifth  pleas,  and  the  issues  thereon,  and  in  deter-' 
mining  that  motion,  they  may  be  dismissed  from  consider-' 
atioUi  It  is  affirmed  that  the  covenant  of  the  plaintiffs  to 
finish  the  buildings,  constitutes  a  condition  precedent,  the 
performance  of  which  is  not  sufficiently  averred  in  the  de- 
claration, and  that  the  defect  in  the  declaration  is  not  aided 
by  the  subsequent  pleadings,  so  as  to  entitle  the  plaintiffs  to 
enter  judgment  on  the  verdict  rendered.  Admitting,  for 
the  argument,  that  the  covenant  of  the  plaintiffs  is  a  condi* 
tion  precedent,  as  maintained  by  the  defendant,  and  that 
performance,  or  excuse  for  non^performance,  must  be  avered 
and  proved,  to  entitle  them  to  recover  the  price  agreed  to 
be  paid  by  the  defendant,  it  is  to  be  considered  whetheri 
on  the  record,  such  performance  or  excuse  is  not  sufficient'^ 
]y  put  in  issue.  The  declaration  sets  out  the  deed,  and 
avers  that  the  plaintiffs  had  performed  all  things  on  their 
part  to  be  performed,  according  to  the  tenor  and  effect  of 
the  indenture.  The  third  plea  denies  that  the  plaintiffs 
had  finished  the  buildings  and  out-buildings  according  to 
the  form  and  effect  of  the  indenture.  The  replication  to 
the  third  plea  avers  that  the  plaintiffs  did  offer  and  attempt 
to  finish  the  said  buildings  and  out-buildings  according  to 
the  effect  of  the  indenture,  and  did  finish  them  so  far  as 
they  were  permitted  by  defendant ;  and  being  so  hindered 
from  completing  all  the  specifications,  some  small  and  un-^ 
important  parts  may  have  remained  unfinished  by  such 
hindrance.  The  rejoinder  avers  that  the  plaintiflfs,  in  their 
own  wrong,  and  without  being  hindered  by  the  defendant, 
did  not,  and  would  not,  finish  the  buildings  and  out-build-^ 
ings ;  and  issue  was  joined.  The  averment  of  performance 
in  the  declaration  seems  to  be  sufficient. 

In  Wright  Vs.  Tattle^  4  Day's  Con.  Rep.  316,  by  the 
whole  court  it  was  ruled  that  a  general  averment  of  per-^ 
formance  is  not  only  sufficient,  but  is  most  proper.  In  the 
three  first  precedents  of  declaration  in  covenant,  2  Chit. 
PI.  517,  performance  is  averred,  as  in  the  plaintifis's  dec- 
laration. The  third  precedent  exactly  corresponds  with 
this,  in  the  very  form  and  terms  of  the  averment.  Indeed, 
it  is  not  possible  to  conceive  how  performance  can  be  more 
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effectually  averred,  than  by  setting  out  the  deed  literally, 
and  affirming  performance  according  to  the  intent  and 
meaning  of  it.     If,  in  this  respect,  the  declaration  is  imper- 
fect, the  defendant  might  and  should  have  demurred,    ''The 
omission  of  the  averment  of  performance  of  a  condition 
precedent,  or  of  an  excuse  fornon-^performance,  is  fatal  on  de- 
murrer," 1  Chit.  PL  360.    But  the  defendant  might  waive 
the  demurrer,  as  he  has  done,  and  plead  that  the  defend* 
ant  did  not  perform ;  when  the  plaintiffs  replied,  that  they 
had  performed  in   part,  and  excused  the  performance  of 
the  rest  of  their  covenant,  this  was  a  departure,  and  de^ 
fendant  might  have  demurred  again.    ^'A  departure  in 
pleading  is  said  to  be,  when  a  party  quits  or  departs  from 
the  case  or  defence  which  he  has  first  made,  and  has  re- 
course to  another.     It  occurs  when  the  replication  contains 
matter  not  pursuant  to  the  declaration,  and  which  does  not 
support  and  fortify  it,"     1    Chit.  PK  681,    It  may  be 
either  in  the  substance  of  the  action,  or  the  law  on  which 
it  is  founded,  p.  682.    "As  if  in  debt  on  bond,  conditioned 
for  performance  of  covenants,  the  defendant  plead  perform-* 
ance,  the  plaintiff  reply,  and  assign  a  breach,  the  defend- 
ant cannot  rejoin  matter  in  excuse  of  performance."  1  Chit, 
PI.  683.     The  rule  which  applies  to  the  defendant  in  debt 
on  bond  for  the  performance  of  covenants,  applies  to  the 
plaintiff  in  an  action  of  covenant. 

The  plain tiffs's  replication  is  clearly  a  departure  from 
the  declaration.  The  fourth  ground  for  arrest  of  judgment 
affirms  it  to  be  so.  Here  was  a  fatal  error.  1  Chit.  PL 
686.  ''The  mode  of  taking  advantage  of  a  departure  is, 
by  demurrer,  general  or  special."  In  Stems  vs.  Patterson, 
14  John.  Rep.  132,  it  was  decided  that  a  departure  was 
fatal  on  a  general  demurrer.  The  defendant  might  waive 
the  demurrer  again,  as  he  has  done,  and  take  issue  on  the 
replication  that  the  plaintiffs  had  performed  their  covenant, 
except  in  some  immaterial  particulars,  in  which  they  were 
prevented  by  the  defendant.  The  record  then  presents  a 
complete,  substantial,  material  issue,  which  does  truly 
presenl  the  points  in  dispute  between  the  parties,  and  sup- 
plies, in  fact,  the  alleged  imperfection  of  the  declaration, 
in  not  setting  out  performance  of  part,  and  an  excuse  for 
not  performing  the  rest  of  bis  covenant  to  finish  the  hoil^r 
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logs.  Bat  it  18  insisted  by  tlie  defendant,  that  a  replicatioB 
cannot  supply  the  defects  of  the  declaration,  and  that  ju(%- 
ment  must  be  arrested.  1  Chit.  PL  686.  ''The  only  mode 
of  taking  advantage  of  a  departure  is,  by  demurrer,  which 
may  be  either  general  or  special,  and  if  the  defendant  or 
plaintiff,  instead  of  demurring,  take  issue  on  the  replication, 
and  it  be  found  against  him,  the  court  will  not  arrest  the 
judgment"  I&ctuvnis  vs.  Hodges,  2  Saund.  Rep.  83,  was 
pn  action  of  debt  on  bond  for  performance  of  covenants. 
Defendant  pleaded  non^mnifUatus  generally,  and  plaintiff 
replied,  and  shewed  how  damnified ;  and  defendant  replied, 
that  plaintiff  was  damnified  of  his  own  wrong ;  plaintiff 
demurred,  and  had  judgment,  ''because,"  by  the  judgment 
of  the  court,  "the  rejoinder  was  a  departure  from  the 
first  plea  in  bar ;  for  the  defendant  in  his  plea  says,  the  pa» 
rishioners  were  not  damnified,  and  when  the  plaintiffs,  by 
their  replication,  shew  how  they  were  damnified,  defendant 
cannot  rejoin  that  the  damnification  was  in  their  own 
wrong,  as  he  has  done,  but  ought  to  have  pleaded  it  in  hia 
first  plea  in  bar,  and,  therefore,  it  was  adjudged  for  the 
plaintiffs."  Haya  m.  Bryant,  1  Henry  Blac.  ^gS^waslflte  ' 
Richards  m.  Hodges^  debt  on  bond  by  the  oveiieers  oftee 
poor,  conditioned  to  indemnify  against  the  charges  for 
maintenance  of  two  bastard  children.  Defendant  pleaded 
wm-damnificatuB ;  plaintiffs  replied,  that  defendant  provi- 
ded no  necessaries  for  the  children,  which  the  plaintiffs 
were  obliged  to  do  at  the  expense  of  the  parish.  Defend- 
ant  rejoined,  that  plaintiffs  had  no  order  of  the  justices, 
and,  therefore,  they  supplied  the  necessaries  voluntarily, 
and  in  their  own  wrong,  on  which  plaintiffs  took  issue, 
and  the  verdict  was  for  the  plaintiffs.  A  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  nonsuit 
ordered,  was  discharged.  These  authorities  seem  conclu- 
sive against  the  defendant's  motion  in  arrest  of  judgment 
The  rules  of  pleading  have  provided  an  apt  and  ^cient 
mode  of  compelling  a  party  to  adhere  to  the  case  or  de- 
fence made  in  his  declaration  or  plea,  but  if  the  other 
party  does  not  chose  to  enforce  this  check,  and  permita 
the  first  party  to  depart  from  the  case  or  defence  made  in 
the  declaration  or  plea,  and  takes  issue  on  a  new  case  or 
defence,  which  is  material,  and  in  law  is  sufficient  to  sup- 
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port  a  verdict,  it  is  too  late  to  retrieve  the  error  by  motion 
m  arrest  of  judgment. 

But  the  verdict  presents  an  insuperable  objection  to  the 
defendant's  motion.  1  Chit  PL  360.  ''Tbe  omission  of 
the  averment  of  perfcH'mance  of  a  condition  precedent,  or 
of  the  excuse  for  the  non-performance,  is  fatal  on  demur- 
rer, or  in  case  of  judgment  by  default;  but  after  the  ver* 
diet,  the  omission  may,  in  some  cases,  be  aided  by  the 
common  law  intendment,  that  every  thing  may  be  presumed 
to  have  been  proved  which  was  necessary  to  sustain  the 
verdicf  At  the  end  of  the  same  paragraph  it  is  added, 
"but  where  the  non-performance  of  the  condition  prece- 
dent appears  on  the  face  of  the  pleading,  a  verdict  will  not 
aid  the  defect."  The  only  authority  cited  by  Chitty  for 
this  exception  to  the  rule,  is  the  case  of  Worsely  vs.  tiood^ 
7  T.  R.  710.  That  was  an  action  to  recover  the  loss 
on  a  policy  of  insurance  against  fire,  of  which  it  was 
a  condition,  that  in  case  of  loss,  the  insured,  in  order 
to  claim  payment,  should  produce  the  certificate  of  the 
parson  of  the  parish  to  his  good  character  and  the  jus- 
tice of  his  claim.  In  the  declaration  were  two  counts, 
the  first  avered  the  production  of  the  certificate  of  four 
respectable  persons ;  and  the  second,  avered  no  certificate 
at  all.  The  omission  of  this  averment  was  pleaded  to 
both  counts.  The  only  excuse  offered  in  the  pleading  for 
the  omission  to  produce  the  certificate  of  the  parson  of 
the  parish  was,  that  he  wrongfully  refused  it.  After 
judgment  for  defendants,  a  t>enire  de  novo  was  suggested 
by  the  counsel  for  defendant.  Lord  Kenyon  refused  it, 
because  it  would  avail  nothing,  since  the  certificate  was 
not  avered  in  the  declaration,  nor  in  any  part  of  the  pro^ 
oeedings.  It  cannot  be  objected  that  performance,  or 
excuse  for  non^performance,  which  is  said  to  be  the  condi- 
tion precedent,  does  not  appear  in  the  pleadings  in  this  case. 

Tne  motion  for  a  non-suit  presents  little  difficulty.  The 
defendant's  attorney  admitted  that  it  was  supported  princi- 
pally by  the  alleged  defect  in  the  declaration  in  not  avering 
performance,  and  the  insufficiency  of  the  replication  to 
supply  that  defect.  But  even  if  the  issue  were  taken  on 
the  declaration,  there  was  sufficient  proof  oflfered  by  the 
plaintiflb  to  submit  the  case  to  the  jury.    The  particulafs 
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in  which  the  contract  was  not  performed,  according  to  the 
defendant's  own  admission,  were  very  trifling,  and  he  repre- 
sented to  the  fire  loan  commissioners  that  the  contract  was 
finished,  and  expressed  his  gratification  that  the  contractor 
had  performed  the  work  so  well.  One  of  the  commission- 
ers, a  highly  intelligent  gentleman,  represented  ihe  work 
to  have  been  extremely  well  done,  and  that  the  building 
is  one  of  the  best  in  the  city.  Connecting  this  fact  with 
the  trifling  omission  in  the  contract  (and  that  caused  by 
an  unexpected  deficiency  of  space  in  the  lot)  and  the 
defendant's  declaration  that  the  contract  was  completed  in 
a  very  satisfactory  manner,  the  evidence  i)i  behalf  of  the 
plaintiffs  was  sufficient  for  the  jury  to  infer  that  the  omis- 
sions were  waived,  and  the  contract  accepted,  as  com- 
plete and  finished,  by  the  defendant. 

The  first  ground  taken  for  a  new  trial  is,  that  evidence 
of  the  time  when  it  was  agreed  by  the  parties,  verbally, 
that  the  buildings  should  be  finished,  was  excluded.  If 
that  evidence  was  offered  to  add  an  additional  stipula- 
tion to  the  terms  of  the  indenture,  in  which  no  time  was 
specified  for  the  completion  of  them,  the  effect  of  it  would 
be,  to  add  to  a  written  contract  by  parol.  In  this  view, 
it  was  properly  rejected.  In  so  far  as  that  evidence  was 
available  to  shew  what  was  a  reasonable  time,  by  shew- 
ing the  plaintiifs's  own  estimate  of  the  time  necessary  to 
complete  the  buildings,  the  presiding  Judge  reports  that 
the  plaintiifs's  declarations,  that  the  buildings  were  to  be 
finished  by  the  first  of  November,  were  admitted.  For 
this  purpose  only,  was  the  evidence  admissible,  and  it  must 
be  presumed  to  have  had  due  consideration  in  the  ver- 
dict. 

The  third  and  fourth  grounds  for  a  new  trial,  object  to 
the  exclusion  of  evidence  of  conjectural  loss  in  the  defend- 
ant's business,  by  the  delay  to  obtain  the  buildings,  and 
for  the  defect  of  a  contract  to  lease  one  of  the  stores.  Ex- 
traordinary, remote,  and  contingent  damages,  which  may 
be  imputed  to  a  breach  of  contract,  are  not  recoverable. 
The  indefinite  nature  and  extent  of  such  damages  are  suf- 
ficient to  preclude  them.  In  Haydon  vs.  Cahot^  17  Mass. 
R.  it  was  decided  that  speculative  injuries,  having  na  im- 
mediate connexion  with  the  breach  of  contract  complained 
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of,  furnish  no  legitimate  basis  on  which  to  calculate 
damages.  In  Gilpins  vs.  Consequa,  I  Peters.  C.  C.  R.  86; 
it  was  held  that  in  estimating  damages  for  the  breach  of  a 
contract,  the  plaintiff  is  not  to  recover  what  he  might 
have  made,  had  the  contract  been  literally  fulfilled*  In 
Bmdvs.  Quattlebumy  1  McC.  584,  a  conjectural  loss,  which 
might  be  sustained  by  reducing  the  profits  of  a  mill,  were 
excluded  from  consideration  in  estimating  damages  arising 
from  eviction  of  a  purchase  of  land.  The  allowance  of 
rent  was  the  proper  measure  of  damages  for  the  delay  in 
finishing  the  buildings,  and  evidence  of  the  speculative  loss 
from  business  was  properly  rejected* 

The  sixth  and  seventh  grounds  present  the  question 
whether  interest  can  be  allowed  on  this  contract  by  way 
o!  damages.  By  the  decisions  of  this  State,  wherever  a 
party  stipulates  in  writing  to  pay  money  on  a  certain  day, 
or  on  the  performance  of  any  stipulation  or  contract,  inter- 
est is  allowed.  Sitar  A  Price  vs.  Robinson,  2  Bailey,  374; 
D(nTiU  V8.  Stephens^  4  McC.  59 ;  Byan  vs.  Baldriok  3  McC. 
498.  On  the  admitted  completion  and  receipt  of  the  builds 
logs,  interest  would  have  been  unquestionably  allowable 
from  the  time  of  completion.  The  discount  claimed  by  the 
defendant  may  reduce  the  amount  covenanted  to  be  paid,  but 
does  not  impair  the  claim  for  interest  on  the  balance,  when 
adjusted  by  the  verdict  of  the  jury. 

The  second  ground  excepts  to  the  instruction  of  the 
Judge  that  the  jury,  notwithstanding  the  deficiencies  in 
the  work  required  by  the  contract,  and  the  gross  defects  in 
what  was  done,  might  regard  what  was  done  as  a  substan- 
tial performance  of  the  condition  precedent,  and  compen^ 
sate  the  defendant  by  an  allowance  in  the  shape  of  dis> 
count  for  all  deficiencies  and  defects.  The  plaintiffs's  testis 
mony  shews  that  by  the  admission  of  the  defendant,  in 
July,  1840,  the  only  deficiencies  of  which  defendant  com- 
plained, were  the  leak  in  the  gutter,  the  size  of  the  kitchen 
fire  place,  and  the  privy.  The  defendant's  witnesses  only 
added  the  deficiency  in  the  thickness  of  the  foundation 
.  walls,  and  some  trifling  particulars.  The  verdict  is  relied 
on  to  shew  that  the  jury  abated  about  eleven  hundred 
dollars  from  the  whole  contract  of  fifteen  thousand.  But 
there  is  no  evidence^  nor  authority)  to  assume  that  this 
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abatement  was  altogether  on  account  of  the  omisbions  in 
the  contract 

The  defendant  claimed  a  discount  for  more  than  aeren 
thousand,  six  hundred  dollars,  of  which  more  than  half 
was  for  loss  of  business,  interest,  rent,  Ac,  &c.  The  yer* 
diet  cannot  control  the  proof,  by  which  the  omissions  ap- 
pear to  have  been  very  inconsiderable.  Even  if  they  great- 
ly exceeded  what  was  proved,  the  cases  of  Boone  vs.  JByre^ 
1  H.  Black,  and  Campbell  vs.  Jones,  6  T.  R.  370,  fully  sup- 
port the  submission  to  the  jury,  whether  the  contract  had 
been  substantially  performed.  In  the  latter  case  the  plain- 
tiff performed  only  one  half  of  what  he  had  covenanted 
to  do,  and  it  was  deemed  a  substantial  performance.  Ser- 
geant Williams,  in  the  note  to  Saunders,  320,  remarks  on 
these  and  other  cases  commented  on,  ^'hence  it  appears 
that  the  reason  of  the  decision  in  these,  and  other  similar 
cases,  besides  the  inequality  of  the  damages,  seems  to  be, 
that  when  a  person  has  received  a  part  of  the  conaidera^ 
tion  for  which  he  entered  into  the  agreement,  it  would  be 
unjust  that  because  he  had  not  had  the  whole,  he  should 
therefore  be  permitted  to  enjoy  that  part  without  paying, 
or  doing  any  thing  for  it.  Therefore  the  law  obligni  him 
to  perform  the  agreement  on  his  part,  and  leaves  him  to 
his  remedy,  to  recover  any  damage  he  may  have  sustained 
in  not  having  received  the  whole  consideration*  The  de* 
fendant  has  bad  that  remedy  by  his  discount,  in  this  case. 
All  the  motions  are  dismissed. 

Richardson,  O'Nball,  Evans  and  Butlbr,  JJ.  ooncur* 
red. 
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Charles  Baring  vs.  JVathaniel  Heyward^jr. 

1.  Defendant,  a  commissioner  of  the  roads,  in  repairing  a  public  high- 
way injured  by  a  freshet,  established  along  and  on  a  bank  or  dam  which 
ran  through  and  divided  plaintiff's  rice  fields,  directed*  plaintiff's  trunk  to 
be  drawn  out  from  under  the  road,  and  the  road  to  be  repaired.  But  the 
earth  above  the  trunk,  which  was  12,  15  or  18  feet  in  length,  was  removed, 
and  a  bridge  of  boards  thrown  over,  making  the  road  safe.  The  arms  of 
the  trunk  extended  four  feet  beyond  each  end  of  it,  and  did  not  impede  the 
passage  of  persons  along  the  road,  or  obstruct  its  repair.  It  was  in  evi- 
dence that  one  arm  attached  to  the  trunk  was  cut  when  the  work,  under  de- 
fendant's order,  was  done  by  his  slaves  and  overseer. 

2.  The  presiding  Judge  instructed  the  jury  that  the  freehold  where  the 
road  ran  was  the  plaintiff's ;  the  public  had  the  right  of  way  along  his 
dam  or  bank,  but  he  had  a  right  to  use  it  in  any  way  not  inconsistent  with 
that  public  easement.  That  twenty  successive  years  continued  use  of  the 
trunk  in  one  plan,  or  with  immaterial  changes,  would  have  been  necessary 
for  a  right  by  prescription. 

3.  That  any  act  necessarily  done  by  defendant  in  the  repair  of  the  road, 
was  justifiable. 

4.  That  if  the  cutting  of  the  trunk  was  by  defendant's  authority,  he  wbb 
liable  as  a  trespasser. 

5.  That  the  defendant  was  not  liable  for  the  unauthorized  acts  of  his 
slaves  or  overseer.     Heldj  that  the  jury  were  properly  instructed. 

Before  O'Neall,  J.  CoUeton,  Spring  Ibrm^  1842. 

This  was  an  action  of  trespass  for  cutting  and  otherwise 
injuring  a  trunk  of  the  plaintiff's  rice  fields  on  his  Grove 
plantation. 

It  appeared  in  evidence  that  the  fields  were  cultivated 
in  rice,  and  that  a  bank  ran  through  and  divided  them  in 
1798.  Through  this  bank,  at  that  time,  there  was  a  trunk, 
not  at  the  precise  point  where  it  is  now,  but  near  to  it,  and 
one  has  been  ever  since  to  the  right  or  left  of  the  one  at 
present  there,  which  has.  been  in  its  place  eight  or  ten 
years.  Along  and  on  this  bank  a  public  highway  was  es- 
tablished. In  1836  the  plaintiff  planted  the  fields  on  either 
side  of  the  bank.  In  1837,  Nath'l.  Hey  ward,  sr.,  by  the  per- 
mission of  the  plaintiff,  planted  the  fields.  In  1838  and 
1839,  the  plaintiff  cultivated  them,  and  in  1840  a  part  of 
the  fields  were  planted  by  the  defendant,  under  the  permis- 
70 
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sioD  of  his  grand-father,  Nathaniel  Hey  ward,  sen.  who  had 
procured  leave  to  plant  them  from  the  plaintiff.  In  1841 
the  plaintiff  declined  to  permit  the  defendant  or  his  grand- 
father to  plant  the  fields,  and  intended  planting  them  him- 
self 

The  defendant  is  a  commissioner  of  roads.  In  the  freshet 
of  March,  1841,  the  water  passed  over  the  bank  at  the 
trunk,  and  the  continual  pressure  of  water  against  the 
bank  perforated  it  at  the  side  and  on  the  top  of  the  trunk. 
One  of  the  witnesses,  Mr.  Spikes,  said^  riding  over  the 
road  on  Thur»dry  or  Friday,  he  found  that  the  road  gave 
way  on  the  watei:^  side^  over  the  trunk,  and  he  supposed  it 
had  blown  up.  He  gave  information  to  the  defendant,  who, 
on  Saturday,  directed  his  own  overseer  to  take  his  (defend- 
ant's) slaves,  and  to  dtaw  the  trunk  out  from  under  the  road^ 
and  repair  it.  Instead^  however,  of  taking  out  the  trunk,  they 
dug  down  to  it  and  removed  the  earth  above  it,  and  threw 
a  bridge  of  boards  oVer  it,  making  the  road  safe.  The 
trunk,  according  to  Mr.  Tudor's  testimony,  had  three  arms 
the  Thursday  before.  Mr.  Spikes  said  it  had  two  ten  days 
before;  one  was  cut  off,  he  thought, between  that  time  and 
the  time  the  defendant  Worked  the  road;  The  defendant's 
overseer  said  one  arm  was  there  and  attached  to  the  trunk 
when  they  went  to  Work  on  the  road.  It  was  then  cut  off, 
but  by  whom  he  did  not  know.  Mr.  Tudor  thought  all 
three  arms  were  cut  off  at  the  time  the  road  was  worked. 
The  trunk  was  l2^  15  or  18  feet  long ;  the  arms  extended 
four  feet  beyond  each  end  of  the  trunk ;  the  trunk  had  not 
been  used  for  some  time,  and  to  be  used,  must  have  fouf 
arms  and  two  doors.  The  doors  were  lying  in  the  ditch, 
under  water,  to  preserve  them.  The  defendant,  in  answer 
to  a  letter  from  the  plaintiff,  avowed  the  opening  of  the 
breach  at  the  trunk,  and  declined  doing  any  thing  to  avoid 
a  law  suit.  In  consequence  of  the  cutting  of  the  dam,  and 
the  injury  done  to  the  trunk,  the  plaintiff  declined  planting 
the  fields,  on  the  ground  if  be  repaired  the  injury,  the  de^ 
fendant,  as  a  commissioner  of  roads,  m(ght  repeat  the  act 
already  done.  He  thereby  lost  the  planting  of  65  acres  ia 
rice,  which  usually  produced  40  bushels  to  the  acre. 

The  jury  were  told  that  the  freehold  where  the  road  ran, 
was  the  plaintiff's ;  the  public  had  the  right  of  way  along 
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bis  bank  or  dam  ;  but  he  had  the  right  to  use  it  in  any 
way  not  inconsistent  with  that  public  easement.  He  bad 
the  right  to  drain  and  flow  his  field  through  and  against  it, 
and  hence  the  trunk  was  his,  and  could  qot  be  removed  by 
the  commissioner.  If  his  right  had  depeqd^d  upon  pre- 
scription, then  there  n^ust  have  been  twenty  successive 
years  continued  use  of  the  trunk,  iq  one  plan,  ox  with  im- 
material  changes  of  location.  In  this  respect,  if  necessary, 
the  proof  would  have  sustained,  in  the  opinion  of  the  pre« 
siding  Judge,  the  plaintiff's  right.  The  commissioner,  the 
defendant,  had  the  right  to  repair  the  road,  apd  any  act 
done  ne<^essarily  for  that  purpose  w^s  justifiably,  But  if 
the  plaintiffs  trunk  was  cut  by  his  order,  it  was  outside 
of  his  authority,  and  he  was  liable  as  9  trespasser.  The 
arms  of  the  trunk  were  beyond  the  road,  and  did  not,  in 
any  way,  impede  the  passage  of  persons  along  the  road,  or 
obstruct  the  repair.  The  jury  were  told  that  the  defend^ 
ant  was  not  ansioerabkfor  the  unauthorized  acts  of  his  sfaves 
or  overseer.  They  must  be  satisfied,  before  they  could  find 
for  the  plaintiff,  that  the  injury  was  done  in  the  ei^ecutioq 
of  bis  orders  ;  m,  for  example,  in  attempting  to  draw  the 
trunk  out  from  under  the  road,  or  that  the  d^fer^ni  ha4 
avowed  it  in  his  ktter. 
The  jury  found  for  the  plaintiff,  $100, 

The  defendant  appealed  from  the  verdict  of  the  jury, 
and  moved  the  Court  of  Appea^Is  for  a  new  trial,  on  the 
following  grounds : 

1.  That  the  act  complained  of  was  strictly  within  the 
jurisdiction  of  the  defendant,  as  commissioner  of  the  pub-^ 
lie  roads,  and  for  which  his  Honor  should,  therefore,  have 
charged  the  jury  that  the  defendant  was  not  answerable  in 
a  private  action  for  damages,  there  being  no  evidence  of 
malice  or  want  of  competent  attention  and  skill  on  the 
part  of  the  defendant,  and  the  cutting  the  aru)  of  the  trunk 
being  necessary  to  extend  the  road  to  its  legal  width. 

2.  That  there  was  no  proof  the  act  complained  of  as  a 
trespass,  via ;  the  cutting  the  arm  of  the  trunk,  was  done 
by  tne  defendant's  authority  or  sanotjon^  hut  just  the  con-* 
trary. 

3.  That  if  the  plaintif  bad  any  right  to  keep  th^  truikk 
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in  its  place  on  the  public  highway,  it  was  on  the  footing 
of  an  easement,  for  which  it  lay  on  him  to  establish  a  pre- 
scriptive use  for  twenty  years,  peaceable,  uninterrupted 
and  adverse,  which  he  did  not  do. 

4.  That  the  verdict  was,  otherwise,  contrary  to  law  and 
the  evidence. 

jRhett  &  Perry,  for  the  motion.    ,  contra. 

Per  Cuiiam.  In  this  case  this  court  is  satisfied  that  the 
jury  were  properly  instructed  upon  the  law  involved  in  it. 
The  question  of  damages  was  within  their  discretion,  and 
the  court  sees  no  reason  to  disturb  their  verdict,  on  account 
of  any  excess  in  that  respect.    The  motion  is  dismissed. 


B.  B.  FisMmme  vs.  W.  W.  Kunhardt. 

L  Where  a  mortgage  of  slaves  was  executed  in  Alabama,  the  situs  of 
the  property  and  the  domicil  of  the  mortgagor  being  in  South  Carolina,  the 
mortgage  is  to  be  governed  by  the  laws  of  the  latter  State,  and  the  title  of 
the  mortgagee  will  not  be  affected,  because  the  mortgage  was  not  recorded 
in  Alabama  conformably  to  the  registry  laws  of  that  State. 

2.  The  registry  Act  of  a  State  can  have  no  effect  beyond  its  territory, 
except  in  determining  the  validity  of  transfers  of  property  in  that  State, 
where  that  question  arises  in  the  courts  of  another  State. 

3.  The  circumstance  that  the  mortgagor  owned  a  plantation  and  negroes 
in  Alabama,  would  not,  of  itself,  be  sufficient  to  detei^nine  his  residence  in 
that  State.  Nor  was  possession  by  the  mortgagor  of  the  property  mortga- 
ged, after  condition  broken,  a  presumption  of  fraud. 

Before  RicBARVSoff,  J.  Charleston,  October  Thrm,  1843.    * 

This  was  an  action  of  trover,  to  recover  the  valne  of 
four  negroes.    The  plaintiff  claimed  under  a  mortgage 
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from  Eliza  McBurney  to  him,  executed  in  Russell  county, 
Alabama,  on  29th  September,  1838,  to  secure  three  notes 
of  said  Eliza  McBurney,  each  for  $3,200,  payable  12th 
October,  1838,  1839,  and  1840.  It  was  proved  that  Mrs. 
McBurney,  for  the  last  twenty  years,  had  been  a  citizen 
and  resident  of  South  Carolina,  living  for  the  last  ten  years 
on  her  plantation  near  Charleston.  That  the  plaintiff  had 
married  her  daughter,  and  had  removed  to  Alabama.  That 
in  the  summer  of  1838,  Mrs.  McBurney  paid  her  daughter 
a  visit,  and  while  there,  made  the  contracts  specified  in  the 
mortgage,  and  to  secure  the  notes,  executed  a  mortgage  of 
nine  of  her  negroes,  then  being  on  her  plantation  in  South 
Carolina,  and  also  of  one  who  was  attending  on  her  while 
away  from  home.  In  the  mortgage,  she  called  herself  Eli- 
za McBurney,  of  the  State  of  South  Carolina,  Charleston 
District.  The  plaintiff  proved  that  the  condition  of  mort- 
gage had  become  forfeited,  and  produced  one  of  the  notes 
remaining  unpaid  in  his  possession. 

It  was  further  proved,  that  after  the  return  home  of  Mrs. 
McBurney  from  Alabama,  in  January,  1839,  she  confessed 
a  judgment  to  N.  A.  Cohen,  and  subsequently,  from  time 
to  time,  various  judgments  were  recovered  against  her;  and 
that  on  the  second  day  of  February,  1842,  the  Sheriff  of 
Charleston  district  levied  upon  all  her  property,  including 
the  negroes  in  dispute.  The  plaintiff,  upon  being  advised 
of  this  levy,  immediately  forwarded  his  mortgage  to  his 
agent  here,  who  placed  the  same  on  record  in  the  Secretary 
of  State's  office,  and  gave  notice  thereof  to  the  sheriff. 

At  the  sale  day,  in  March,  1842,  the  negroes  were  put 
up  for  sale  by  the  sheriff,  and  the  plaintiff,  who  had  come 
on  from  Alabama,  attended  the  sale  with  his  counsel,  IMr. 
Memminger,  and  gave  public  notice  of  his  mortgage,  and 
warned  the  purchasers  that  he  would  claim  the  negroes 
from  any  person  who  purchased.  The  sheriff,  neverthe- 
less, proceeded  with  the  sale,  and  the  negroes  were  bought 

by  the  defendant,  for  the  sum  of .     The  defendant 

took  possession  of  them,  and  sold  them  for  the  sum  of 

hundred  dollars. 

Evidence  was  produced  on  both  sides,  to  impeach  and 
sustain  the  fairness  of  the  notes  and  mortgage,  and  the  de- 
fendant further  produced  in  evidence  the  laws  of  Alaba- 
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ma,  in  relation  to  mortgages,  as  they  are  found  in  the  Di« 
gestofthe  Laws  of  that  State,  which  was  not  objected  to, 
and  urged  against  the  plaintiff's  recovery  the  same  grounds 
which  are  contained  in  the  notice  of  appeal. 

Upon  the  question  of  the  fairness  of  the  mortgage,  the 
evidence  was  left  entirely  to  the  jury.  Upon  the  matter 
of  law,  the  Judge  charged  that  the  law  of  Alabama  did 
not  govern  the  mortgage  in  this  case,  inasmuch  as  both 
the  situs  of  the  property,  and  the  residence  of  the  mortga- 
gor, was  South  Carolina.  The  Judge  also  chai^d,  that 
the  condition  of  the  mortgage  having  been  broken  long  be- 
fore the  levy  and  sale  of  the  sheriff,  and  the  mortgage  hav- 
ing been  executed  before  any  judgment  or  execution  was 
entered  against  Mrs.  McBumey,  the  plaintiff  had  a  legal 
right  to  recover,  subject  to  the  opinion  of  the  jury,  as  to 
the  good  faith  in  which  the  mortgage  was  executed.  If 
there  was  fraud  in  its  concoction,  that  would  vitiate  the 
deed,  and  destroy  the  plaintiff's  right  to  recover. 

The  jury  found  for  the  plaintiff  the  value  of  the  negroes, 
and  interest,  in  a  gross  sum  of  $1,500. 

Defendant  appealed,^  and  moved  to  set  aside  the  verdict 
of  the  jury,  and  for  a  non-suit  or  new  trial,  on  the  follow- 
ing grounds : 

1.  That  his  Honor  erred  in  charging  the  jury,  that  the 
alleged  mortgage  was  not  to  be  governed  by  the  law  of 
Alabama,  where  the  contract  was  made,  and  said  mortgage 
executed,  but  by  the  law  of  South  Carolina,  which  was 
the  domicil  of  the  mortgagor. 

2.  That  the  execution  under  which  defendant  claims, 
was  duly  lodged,  and  bound  the  property,  before  the  said 
mortgage  was  brought  here,  or  bad  any  existence  in  this 
State. 

3.  That  the  continued  possession  by  the  mortgagor  of 
the  negroes  for  so  long  a  time  after  condition  broken,  was  a 
fraud,  and  rendered  the  mortgage  void  as  against  bimajide 
creditors  without  notice,  especially  as  the  said  mortgage 
was  not  recorded  in  this  State,  and  no  means  afforded  to 
creditors  to  ascertain  its  existence. 

4.  Because  the  note,  to  secure  which  the  alleged  mort- 
gage was  executed,  was  given,  (if  for  any  coQsideraticm  tt 
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all,)  for  land,  then  in  possession  of  the  plaintiflf ;  and  no 
title  or  transfer  of  possession  U)  the  maker  of  the  note 
was  proved ,  nor  was  there  any  proof  of  the  payment  of 
the  notes,  to  which  this  was  collateral. 

5.  That  the  facts,  that  two  of  the  notes  were  not  pro- 
duced or  accounted  for,  and  that  the  negroes,  other  than 
those  purchased  by  the  defendant)  named  in  the  mortgage, 
were  sufficient  to  pay  the  debt  if  due,  were  proof  enough 
of  fraud  and  concealment  to  avoid  the  deed. 

6«  Because  his  Honor  omitted,  although  requested  so 
to  do,  to  charge  the  jury  that  the  possession  of  the  ven^ 
dor,  after  condition  broken,  unaccompanied  by  any  pay- 
ment of  wages  or  interest  on  the  debt,  or  other  indication 
of  the  true  state  of  the  case,  was,  unless  rebutted  by  full 
and  satisfactory  evidence,  sufficient  proof  of  fraud. 

7.  Because  the  disclosure  of  the  plaintiff's  case  having, 
far  the  first  time,  apprised  the  defendant  of  the  character 
of  the  mortgage,  a  new  trial  ought  to  be  granted  under  the 
circumstances  to  enable  the  defendant  to  prepare  his  de* 
fence. 

Hxmt  &  Porter,  for  the  motion.    Memmingery  contJra. 

Ouriaj  per  Frost,  J.  l^he  plaintiff  claims  the  negroes^ 
the  subject  of  the  suit,  under  a  mortgage  from  Eliza  Mc- 
Bumey,  dated  29th  September,  1838,  and  conditioned  to 
pay  three  notes,  of  which  the  last  was  payable  in  October, 
1840.  The  mortgagor  was  resident  in  South  Carolina,  and 
the  negroes  mortgaged  were  also  held  in  this  State,  at  the 
time  of  the  mortgage,  and  until  the  sale  under  execution  to 
the  defendant,  and  tiie  mortgage  was  executed  whilst  the 
mortgagor  Was  on  a  visit  to  the  plaintiff,  who  was  resident  in 
Alabama.  A  statute  of  Alabama  provides,  "that  all  deeds 
and  conveyances  of  personal  property,  in  trust  to  secure 
any  debt  of  debts,  shall  be  recorded  in  the  office  of  the 
clerk  of  the  county  court  of  the  county  wherein  the  per* 
son  making^  the  deed  resides,  within  thirty  days,  or  else 
the  same  shall  be  void  against  creditors  and  subsequent 
purchasers  without  notice."  The  mortgage  deed  was  not 
recorded  in  the  State  of  Alabama,  nor  in  South  Carolina^ 
until  a  short  time  before  the  sale  to  the  plaintiff.    In  Ja> 
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noary,  1839,  Eliza  McBurney  confessed  a  judgment  to  N. 
A.  Cohen,  and  from  time  to  time  other  judgments  were 
entered  against  her.  In  March,  1842,  the  sherilSr  sold 
the  negroes  to  the  defendant,  the  plaintiff  attending  the 
sale  and  giving  notice  of  bis  mortgage. 

The  defendant  can  complain  of  no  fraud  in  the  mortgage 
against  himself,  but  having  purchased  under  an  execution 
against  the  mortgagor,  the  judgment  is  part  of  his  title,  and 
he  is  invested  with  all  the  rights  of  the  judgment  creditor, 
to  impeach  the  validity  of  any  transfer  which  the  mortga- 
gor may  have  made  of  the  property  purchased,  to  hinder 
or  defraud  her  creditors.  Jones  vs.  Crawford,  1  McMullan, 
376. 

The  first  objection  to  the  title  of  the  plaintiff  is,  that 
the  mortgage  under  which  he  claims  was  not  recorded  in 
the  State  of  Alabama  within  thirty  days,  and  is  therefore 
void  as  to  cred>tors.  The  law  of  South  Carolina  does  not 
require  mortgages  of  personal  property  to  be  recorded  fur- 
ther than  by  providing  that  tnat  mortgage  or  sale  which 
shall  be  first  recorded  in  the  office  of  the  Secretary  of  State, 
shall  be  adjudged  and  held  to  be  the  first  mortgage,  not- 
withstanding any.  former  or  other  mortgage  for  the  same 
property.  So  that,  unless  the  plaintiff's  mortgage  be  void 
for  not  being  recorded  in  the  State  of  Alabama,  pursuant 
to  the  statute  recited,  the  plaintiff  has  a  good  title.  Gene- 
rally, it  is  not  necessary  to  consider  any  other  law  than 
that  of  the  jurisdiction  having  cognizance  of  the  cause,  in 
deciding  questions  of  property.  But  since  personal  pro- 
perty has,  in  contemplation  of  law,  no  locality,  the  right  of 
property  and  disposition  attendmg  the  person  of  the  own- 
er, who  may  dispose  of  it  in  any  country,  conflicts  some- 
times arise  between  the  different  claimants,  through  a  di- 
versity of  the  law  of  the  domicil  of  the  party,  of  the  coun- 
try in  which  the  contract  may  be  made,  and  of  the  coun- 
try where  the  property  may  be  situated.  In  this  collision 
the  jurisdiction  in  which  the  property  is  situated,  must  be 
paramount.  Every  country  has  the  right  of  regulating  the 
transfer  of  property  within  its  territory,  since  no  right  to 
such  property  can  be  enforced  except  through  its  officers 
and  tribunals.  But  this  absolute  power  the  comity  of  na- 
tions has  qualified,  from  considerations  of  mutual  interest. 
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and  an  enlarged  and  liberal  respect  to  the  rights  of  proper- 
ty. When,  however,  foreign  laws  interfere  with  the  laws 
of  the  country  where  the  parties  to  the  contract  seek  to 
enforce  it,  the  domestic  law  is  preferred.  In  deference  to 
the  power  and  authority  possessed  by  the  country  in  which 
the  property  may  be  situated,  or  the  party  contracting  may 
be  domiciled,  the  leading  principles  of  conflicting  jurispru* 
dence  are  adopted.  Thus,  in  Story's  Conflict  of  Laws,  sec, 
283,  it  is  laid  down  that  ^'  the  law  of  the  owner's  domicil 
should  in  all  cases  determine  the  validity  of  every  trans-^ 
fer,  alienation  or  disposition  made  by  the  owner,  whether 
it  be  inter  mvos  or  post  mortem^  and  this  is  regularly  true, 
unless  there  is  some  positive  or  customary  law  of  thecoun^ 
try  where  they  are  situated,  providing  for  special  cases,  or 
from  the  nature  of  the  property  it  has  a  necessary  implied 
locality,"  Section  284 :  ^'But  it  does  not  follow  that  a 
transfer  made  by  the  owner,  according  to  the  law  of  the 
place  of  the  actual  situs  of  the  property,  would  not  as  com- 
pletely divest  the  title."  Section  280 :  "Where  the  con- 
tract is  either  expressly  or  tacitly  to  be  performed  in  any 
other  place,  then  the  general  rule  is,  in  conformity  to  the 
presumed  intention  of  the  parties,  that  the  contract,  as  to 
its  nature,  validity,  obligation  and  interpretation,  is  to  be 
governed  by  the  law  of  the  place  of  performance,"  These 
principles,  derived  principally  from  the  civilians,  and  sup- 
ported in  the  treatise  on  the  conflict  of  laws  by  their  au- 
thority, are  sustained  by  common  law  adjudications, 
Thompson  vs.  Ketchum^  8  Johnson's  R.  146.  The  kx  hci 
contractus  is  to  govern,  unless  the  parties,  by  the  terms  of 
the  contract,  had  in  view  a  different  place.  Powers  v«, 
Jjynch^  3  Mass.  R.  80.  '^  It  is  a  principle  too  well  known 
and  established,  and  founded  on  reasons  too  obvious,  to  re- 
quire proof  or  illustration,  that  the  rights  and  duties  of  the 
parties  to  a  contract  are  to  be  defined  and  enforced  accord- 
ing to  the  law  of  the  country  where  made,  provided  it 
does  not  appear,  from  the  nature  of  the  contract,  or  from 
other  facts,  that  in  contemplation  of  the  parties,  the  per- 
formance of  the  contract  has  relation  to  the  laws  of  an* 
other  country.'^  Randall  vs.  Renselaei^  1  Johnson's  R.  94, 
The  action  was  on  a  note  made  in  France,  and  void  there 
for  want  of  a  stamp.  By  the  court :  *^The  payee  of  this 
71 
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notCi  thougk  it  was  made  in  France,  resided,  at  the  time, 
in  this  State,  where  it  was  to  be  paid.  The  parties  never 
contemplated  exacting  payment  of  this  note  in  that  Qoun* 
try,  and  this  would  form  a  sufficient  excuse  here  for  not 
adhering  rigidly  to  a  matter  extrinsic  and  formal  as  to  the 
contract,  though  it  might  be  necessary  in  order  to  sustain 
an  action  in  the  courts  of  France."  Dixofis  Executors  V8. 
RatMatfs  Executors,  3  Cra.  323.  C.  J.  Marshall:  ''AH 
rights  to  personal  property  are  admitted  to  be  regulated  by 
the  laws  of  the  country  in  which  the  testiator  lived,  but 
the  suits  for  those  rights  must  be  governed  by  the  laws  of 
the  country  in  which  the  tribunal  is  placed.  No  man  can 
sue  in  the  courts  of  any  country,  whatever  his  rights  may 
be,  unless  in  conformity  with  the  rules  prescribed  by  the 
laws  of  that  country."  By  the  common  law  a  sale  of 
goods  may  be  valid  without  delivery.  By  the  law  of 
Louisiana,  delivery  is  necessary  to  complete  the  transfer. 
It  has  been  firmly  settled  by  adjudications,  that  the  trans- 
fer of  personal  property  in  that  State  is  not  complete,  so 
as  to  pass  the  title  against  creditors,  unless  a  delivery  is 
made  in  conformity  to  the  laws  of  that  State,  though  the 
transfer  is  made  by  the  owner  in  his  foreign  domicil,  and 
would  be  good  without  delivery  by  the  laws  of  that  domi- 
cil. Story's  Conflict  of  Laws,  section  336,  notes.  These 
principles  all  concur  in  maintaining  the  validity  of  the 

f plaintiff's  mortgage,  according  to  the  law  of  South  Caro- 
ina,  where  the  property  was  situated,  the  mortgagor  domi- 
ciled, and  where,  of  course,  from  these  circumstances,  the 
parties  must  have  contemplated  the  execution  of  the  con- 
tract. 

The  registry  Act  of  a  State  can  have  no  effect  beyond 
its  territory,  except  in  determining  the  validity  of  transfers 
of  property  in  that  State,  when  that  question  arises  in  the 
courts  of  another  State.  Thus,  if  personal  property  in 
Alabama  be  sold,  and  the  bill  of  sale  not  registered  pursu- 
ant to  the  laws  of  that  State,  and  the  validity  x>f  the  trans- 
fer be  brought  in  question  in  another  State,  reference  must 
be  had  to  the  law  where  the  property  was  situated  at  the 
time  of  the  contract,  and  by  that  law  the  question  must  be 
adjudicated.  A  registry  Act  must,  from  its  import  and  ef- 
fect, be  territorial.    Registry  can  have  relation  only  to  the 
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location  of  the  property  or  the  residence  of  the  owner. 
Every  State  has  its  own  laws  on  this  subject.  Unless  re- 
sidence of  the  owner  and  the  location  of  the  property  be 
in  the  same  State,  a  conflict  occurs  between  the  laws  of 
different  States,  to  which  one  cannot  yield  without  sub- 
mitting to  the  legislative  authority  of  the  other ;  for  if  the 
power  is  reciprocal,  each  State  will  be  subject  to  the  regis- 
try law  of  all  the  other  States  of  the  Union  besides  its 
own.  Registration  is  designed  to  prevent  fraudulent  trans*- 
fers  of  property,  or  fictitious  credit,  by  giving  notice  of  for» 
mer  alienations  or  liens.  But  such  notice  is  merely  con- 
structive, and  cannot  be  extended  beyond  the  territory.  , 
The  citizens  of  one  State  are  not  bound  to  notice  the  laws 
of  another.  If  registry  in  one  State,  of  a  transfer  by  a  re^ 
sident  of  another  State,  of  property  not  within  the  former, 
should  operate  as  notice  beyond  the  State  where  the  trans- 
fer is  registered,  it  would  lead  to  insufferable  fraud.  A 
sale  or  mortgage  by  a  citizen  of  South  Carolina,  of  pro- 
perty in  this  State,  registered  in  Alabama  or  Iowa,  would 
be  constructive  notice  to  a  subsequent  purchaser  in  this 
State,  and  defeat  his  contract.  If,  as  contended,  the  omis* 
sion  to  comply  with  the  law  of  Alabama  in  this  case,  in- 
validates the  mortgage,  pursuing  the  argument,  if  it  had 
been  there  recorded,  it  would  have  been  constructive  notice 
in  this  State,  and  would  be  preferred  to  a  subsequent  mortr 
gage  recorded  in  this  State  ;  for  the  law  which  is  operative 
to  invalidate  a  security  by  the  omission  to  observe  its  en- 
actment, must  be  also  operative  to  give  effect  to  the  secu- 
rity when  the  enactment  is  observed ;  a  consequence  which 
must  obviously  repel  any  recognition  of  the  law  of  Alabama, 
as  affecting  the  plaintiff's  mortgage.  The  mortgagor  being 
resident,  and  the  property  mortgaged  located,  in  South  Ca^ 
rolina,  the  law  of  Alabama  has  no  operation  on  it.  It  was 
argued  that  Mrs.  McBurney  was  a  resident  of  Alabama 
when  the  mortgage  was  executed;  but  in  the  report  agreed 
on  by  counsel,  it  is  stated  that  she  is  a  resident  in  South 
Carolina.  The  circumstance  of  owning  a  plantation  and 
negroes  in  Alabama,  relied  on,  would  not,  of  itself,  be  suf- 
ficient to  determine  her  residence  in  that  State. 

The  next  objection  to  the  plaintiff's  right  is  presetited 
by  the  exception,  that  the  presiding  Judge  omitted  to  charge 
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the  jury  that  possession  by  the  mortgagor,  after  forfeiture 
of  the  condition,  is  sufficient  evidence  of  frauds  unless  re^ 
butted  by  proof  of  the  pavment  of  wages  or  interest,  or  by 
other  evidence  to  repel  the  presumption.  The  presumfy^ 
tion  of  fraud  from  possession  by  a  mortgagor  after  condi' 
tion  broken,  would  be  arbitrary,  because  contrary  to  almost 
universal  experience*  The  habits  of  society  are  not  dis-* 
tinguished  by  such  punctuality  in  the  payment  of  debts, 
or  such  rigor  in  enforcing  the  rights  of  creditors,  as  toju8« 
tify  any  such  presumption  from  the  default  of  the  debtor, 
or  forbearance  of  the  creditor.  Mortgages  commonly  re^ 
main  uhsatis6ed  for  a  longer  or  shorter  time  after  the  debt9 
secured  by  them  have  become  payable ;  and  investments 
are  sometimes  permanently  so  continued.  Payment  of  the 
debt  is  stipulated  at  short  periods,  so  as  to  give  the  creditor 
a  control  over  the  property  mortgaged,  and  indulgence  is 
then  given  indefinitely.  In  Gist  vs.  Pressley  and  others^  2 
Hill's  Gh.  R.  318,  possession  by  the  mortgagor,  after  con- 
dition forfeited^  is  said  to  be  only  ''one  among  the  circum-^ 
stances  to  enable  a  court  or  jury  to  judge  of  the  character 
of  the  transaction."  And  in  Maples  vs.  MapleSj  Rice's  Eq« 
307)  it  is  treated  as  "only  a  circumstance  which  enters  into 
the  question  of  fraud."  In  these  cases  the  mortgages  had 
been  recorded,  which  distinguish  them  from  this.  But  un-* 
til  a  recent  Act  of  the  Legislature,  no  distinction  was  made 
between  the  lien  of  recorded  and  unrecorded  mortgages 
of  personal  property  against  creditors.  Since  the  case  of 
-Cmk^an  vs.  Kenneth^  Cowper,  432,  where  possession  is 
consistent  with  the  deed,  it  has  not  been  deemed  fraudu' 
lent.  In  Henry  vs.  Smithy  1  Hill,  23,  the  authority  of  that 
case,  and  the  cases  of  which  it  is  the  precedent,  is  recog- 
nized. The  security  of  a  mortgage  recorded  and  unre^ 
corded  is  the  same.  The  common  law  does  not  distinguish 
between  them.  The  registry  Act  does  not  impair  the  lien 
against  creditors  because  it  may  not  be  recorded.  In  mort*^ 
gages  of  slaves,  very  general  practice  has  familiarized  pos-^ 
session  by  the  mortgagor  as  one  of  the  conditions  and  inci-^ 
dents  of  the  contract,  as  well  when  the  mortgage  is  not  re« 
corded  as  when  it  is.  In  the  Equity  Court  of  Appeals^ 
during  the  present  Term,  the  case  of  Gaurdin  vs.  Ihe 
Bank  (^the  State  and  others^  Speers's  Equity,  439,  has  ex- 
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tended  the  authority  of  Gfist  m.  Pressley^  and  Mapks  vs. 
Maples,  to  unrecorded  mortgages  of  slaves. 

In  this  case  the  jury  were  instructed  that  the  plaintiff 
had  the  legal  title  to  recover,  subject  to  their  opinion  as  to 
the  good  faith  in  which  the  mortgage  was  executed ;  and 
it  was  admitted  by  counsel  (which  does  not  appear  in  the 
report,)  that  they  were  further  instructed  that  the  posses- 
sion by  the  defendant  was  a  badge  or  circumstance  of  fraud, 
to  be  also  judged  of  by  the  jury.  Evidence  was  produced 
on  both  sides,  to  sustain  and  impeach  the  fairness  of  the 
notes  and  mortgage.  The  case  was  fully  submitted  to  the 
jury,  and  the  court  does  not  discover  such  insufficiency  in 
the  proof  as  to  require  the  case  to  be  sent  back. 

The  motion  is  reftised. 

Richardson,  Bvans  and  Butler,  JJ.  concurred. 

Wardlaw,  J.  I  concur  as  to  what  is  said  of  the  Ala- 
bama Act.  I  think  that  possession  by  the  mortgagor,  af- 
ter breach  of  condition,  was  a  fraud  as  to  any  subsequent 
creditor  without  notice,  which  required  explanation,  and 
in  this  case  I  have  not  perceived  any  explanation  which 
•hould  have  satisfied  the  jury. 


566  MORDBCAI  TS.    GaD8D1EN. 

Benjamin  Mardecai  vs.  Thomas  N.  Gadsden. 

1.  Action  on  a  written  instrument  as  follows: 

'^Sixty  days  after  date,  I  guaranty  the  payment  of  three  hundred  and  fifty 
six  dollars,  sixty  cents,  due  by  J.  M.  Y erdier,  of  Beaufort^  to  Benjamin  Mor- 
decai. 

[Signed]  JOHN  M.  YERDIER 

[bindorsed]  BENJAMIN  MORDECAI. 

[Accepted]  THOMAS  N.  GADSDEN." 

4th  February,  1842. 
$356  60. 
Defendant,  himself,  drew  up  the  paper  after  agreeing  to  become  responsi- 
ble for  the  debt  to  plaintiff,  and  adopted  this  form  after  refusing  to  sign  a 
paper  that  would  pass  through  the  bank.  Hdd^  that  in  order  to  gire  the 
words,  ^^I  guaranty,"  any  rational  application,  defendant's  signature,  under 
the  word  ^^ccepted,"  written  upon  the  ftice  of  the  papor,  constituted  his  sub- 
scribing, as  that  of  the  maker  of  the  instrument,  which  would  make  it  a  note 
of  hand  at  sixty  days,  given  by  defendant  to  plaintiff. 

2.  But  for  the  fulfilment  of  the  intended  contract,  the  instrument  might 
be  as  well  considered  as  an  order  or  request  drawn  by  the  debtor,  to  guar- 
antee his  debt  to  the  plaintiff,  which  being  accepted,  in  writing,  by  defend- 
ant, would  render  him  the  guarantor^  under  the  Statute  of  frauds. 

3.  A  guaranteed,  in  writing,  the  debt  of  B,  for  which  B  was  arrested 
under  a  bail  writ,  in  consideration  of  B's  release ;  the  original  debtor  not 
being  discharged.  The  guarantor  had,  at  the  time,  three  negroes  of  the 
debtor  placed  in  his  hands  to  be  sold,  and  had  made  an  advance  on  them  of 
three  or  four  hundred  dollars.  Two  of  the  negroes  were  afterwards  taken 
from  the  guarantor,  by  legal  process. 

4.  It  is  enough  if  there  be  a  consideration  for  the  guaranty  at  the  time  it 
was  made,  and  the  party  guaranteed  is  not  answerable  for  its  continuance. 
The  undertaking  of  the  guarantor  being  under  the  Statute  of  Frauds  did  not 
require  a  consideration  to  the  extent  of  the  sum  guaranteed. 

5.  An  objection  on  the  part  of  the  guarantor  to  the  regularity  of  the  bail 
writ,  held  not  valid,  as  the  defendant  to  that  proceeding  acquiesced ;  and 
even  if  so,  it  could  only  have  borne  on  a  part  of  the  consideration — the  re- 
lease of  the  person  of  the  debtor  from  the  bail  writ 

6.  The  distinction  between  this  case  and  that  of  Corbet  vs.  Cochran^  3 

HilL  41,  adverted  to  and  considered* 

I 

In  the  City  Court  of  Oiarleston^  January  Term^  1843. 

This  was  an  action  brought  on  a  written  instrumeDt  in 
these  words : 
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'^Sixty  days  after  date,  I  guarantee  the  payment  of  three 
hundred  and  fiily-six  dollars,  sixty  cents,  ($356  60)  due 
by  J.  M.  Verdier,  of  Beaufort,  to  Benjamin  Mordecai. 
[Signed]  John  M,  Verdirr. 

[Endorsed]  Benj.  Mordecai. 

[Accepted]  Thomas  N.  Gadsden. 

^kh  February,  1842. 
$356  60. 

The  declaration  contained  counts  on  this  instrument  as 
a  guaranty  bill  and  note. 

Mr.  Moses  was  present  and  saw  Verdier  and  Gadsden 
sign  the  paper  produced.  He  (witness)  had  arrested  Ver- 
dier, on  a  bail  writ,  at  Mordecai's  suit,  and  carried  him  to 
Gadsden's  office — Gadsden  said  to  Mordecai,  that  if  he 
would  take  his  (Gadsden's)  responsibility,  at  60  days,  he 
would  become  his  surety.  He  (Gadsden)  said,  he  would 
hold  himself  responsible,  and  it  would  be  paid  at  the  day. 
Gadsden  then  wrotp  the  paper,  and  said  he  did  not  wish 
the  paper  to  pass  through  the  bank,  and  therefore  he  did 
not  sign  the  one  prepared  for  the  bank.  He  spoke  of 
having  slaves  of  Verdier. 

On  his  cross-examination,  he  said  that  he  did  not  recol- 
lect that  any  note  was  given  up  to  Verdier.  Witness  did 
not  know  him  before.  He  was  going  away  in  a  steamer, 
when  Gadsden  signed  the  guarantee — ^Verdier  was  re- 
leased from  arrest. 

It  appeared  that  Verdier  had  been  arrested  under  an  af- 
fidavit that  he  was  about  to  leave  the  State,  for  the  amount 
of  a  draft  which  had  some  time  to  run,  but  which  the 
drawee  had  refused  to  accept. 

The  plaintiff  here  closed  his  evidence,  and  the  defend- 
ant moved  for  a  non-suit,  on  sundry  grounds,  which  are 
stated  in  the  accompanying  notice  of  appeal. 

The  court  refused  the  motion,  on  the  ground  that  there 
was  sufficient  evidence  to  entitle  the  plaintiff  to  go  to  the 
jury.  They  would  judge  of  the  weight  of  the  evidence, 
and  if  the  jury  thought  that,  at  the  signing  by  the  de- 
fendant of  the  paper  produced  by  the  plaintiff,  there  was  a 
valid  contract  between  him  and  the  defendant,  that  con- 
tract was  sufficiently  set  forth  in  the  declaration. 
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The  defendant  then  went  into  his  defence.  Mr.  Lesesne 
directed  a  levy  on  several  negroes  of  Verdier,  in  the  hands 
of  Gadsden,  and  there  was  a  sale  of  them.  John  M.  Ver- 
dier was  a  resident  of  the  town  of  Beaufort,  up  to  May  last, 
1842. 

Mr  Grayson — has  resided  in  Beaufort  since  his  boyhood. 
Witness  saw  Verdier  in  November  last— he  removed  30 
or  40  of  his  negroes  some  eighteen  months  ago  into  Florida 
— his  son  went  with  them — he  has  never  changed  his 
residence  since  witness  knew  him. 

R.  C.  Geyer — was  clerk  with  Gadsden  in  Febraary,  1842. 
Verdier  put  three  n^roes  with  him  to  be  sold — one  was  sold 
and  two  levied  on.  In  the  first  instance,  Gadsden  advan- 
ced 300  or  400  dollars.  Witness  was  not  there  when  the 
acceptance  was  given.  The  negroes  were  taken  by  Mr. 
Condy,  federal  marshal.  Witness  does  not  know  where 
Verdier  was  going.    Nothing  came  under  his  view. 

Anthony  Salinas — was  clerk  with  the  defendant  in  Fe- 
bruary, 1842.  He  knows  nothing  of  the  paper  sued  on.  Does 
not  think  he  was  present  when  it  was  given.  The  negroes 
which  Verdeir  had  placed  in  defendant's  hands,  were  le- 
vied on.  On  his  cross-examination,  witness  said  that  he 
wrote  on  the  back  of  a  check  and  handed  it  to  Gadsden — 
ttiat  Verdier  was  insolvent.     The  evidence  here  closed. 

The  court  left  the  case,  on  the  evidence,  to  the  jury,  and 
they  found  for  the  plaintiff. 

The  defendant  moved  the  Court  of  Appeals  for  a  non- 
suit or  new  trial,  on  the  following  grounds : 

1.  Because  the  cause  of  action  was  neither  a  guaranty 
nor  a  draft,  nor  a  note ;  but  was  void  foi  uncertainty. 

2.  Because  there  was  no  consideration  proved  to  sus- 
tain the  cause  of  action  as  a  guarantee. 

3.  Because  the  arrest  of  J.  M.  Verdier  was  illegal,  and 
a  discharge  from  it  could  not  be  made  the  foundation  of  a 
guarantee  by  the  defendant  to  the  plaintiff. 

4.  Because  J.  M.  Verdier  was  a  domiciled  resident  of 
South  Carolina  at  the  time  of  the  contract  and  at  the  time 
of  the  arrest,  and  up  to  the  time  of  the  trial,  and  not  sub- 
ject to  suit  under  the  Act  of  1839,  and  therefore  the  credi- 
tor, Benjamin  Mordecai,  had  no  right  of  action  under  the 
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Act,  and  no  right  of  arrest  against  his  debtor^  and  conse- 
quently there  was  no  consideration  for  the  alleged  guaran* 
tee. 

5.  Because  the  indebtedness  by  J.  M.  Verdier  to  the 
plaintiff  was  created  on  the  4th  February,  1842,  and  the 
action  was  brought  against  Verdier  on  the  following  day, 
and  to  give  a  creditor  a  right  of  action  against  his  debtor  by 
the  Act  of  1839,  the  creditor  must  be  ignorant  at  the  time 
of  the  creation  of  the  debt  of  the  debtor's  intention  to  re- 
move or  abscond ;  and  if  such  intention  did  not  exist  in  the 
present  instance,  the  ignorance  of  such  intention  on  the 
part  of  the  creditor  was  repelled  by  the  whole  res  gestcB  of 
the  transaction  ;  and  in  this  point  of  view,  no  right  was 
given  up  by  the  plaintiff,  and  the  consideration  of  the  al- 
leged guaranty  failed. 

6.  Because  the  affidavit  of  the  plaintiff  was  no  evidence 
as  against  the  defendant  of  the  facts  which  gave  him  the 
remedy  to  sue  the  original  debtor  under  the  Act  of  1839, 
and  if  it  were,  these  facts  were  liable  to  be  contradicted  by 
the  transaction  itself,  and  by  other  witnesses. 

7.  Because  the  original  debtor  was  on  the  facts  liable  to 
arrest  on  common  process,  and  if  so  he  could  not  be  liable 
to  arrest  under  the  Act  of  1839.  Both  remedies  could  not 
exist  at  the  same  time. 

8.  Because  there  was  no  forbearance  to  sue  for  a  given 
time  alleged  in  the  record  to  be  the  consideration  of  the 
guaranty,  or  proved  at  the  trial. 

9.  Because  parol  testimony  was  admitted  to  enlarge  the 
contract,  whereas  it  was  only  admissible  to  explain  the 
consideration. 

10.  Because  the  parol  testimony,  if  admissible  at  all, 
should  have  been  admissible  as  to  the  entire  transaction, 
and  that  proved  an  acceptance  payable  when  in  funds,  or 
an  agreement  to  pay  out  of  the  sales  of  the  negroes  depos- 
ited with  the  defendant  by  Verdier  the  original  debtor. 

11.  Because  the  true  consideration  of  the  note  or  guar- 
antee was  the  deposit  of  the  negroes  with  the  defendant 
by  the  original  debtor,  and  that  failed  by  the  negroes  be- 
ing taken  out  of  the  hands  of  thcf  defendant,  by  the  authori- 
ty of  the  law. 

12.  Because  the  only  count  in  the  record  in  Which  the  con- 
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tract  was  set  forth  as  a  guaranty,  does  not  allege  that  the 
discbarge  of  John  M.  Verdier,  the  original  debtor,  was  made 
at  the  request  of  the  guarantor,  the  defendant. 

13.  Because  the  verdict  was  otherwise  against  the  law 
and  the  facts  of  the  transaction. 

t/i  B,  Ihmnpson^  for  the  motion.    PhiUipa  contra. 

Curia^  per  Richardson,  J.  The  merits  of  the  plaintiff 's» 
case  depends  upon  two  questions.  First,  is  the  writing 
set  forth  in  the  plaintiff's  declaration,  an  intelligible  writ' 
ten  assumption  by  the  defendant,  Gadsden,  to  pay  the  debt 
of  Verdier  to  Mordecai?  And  secondly,  was  there  legal 
consideration  for  such  assumption  1  As  to  the  first  ques' 
tion.  The  written  assumption  purports  to  guarantee  the 
payment  of  the  money  due  by  Verdier  to  Mordecai.  This 
paper,  if  subscribed  by  Gadsden,  in  the  usual  form  of  sub* 
scribing  written  contracts,  a  note  for  instance,  would  be 
too  plain  for  doubt.  But,  it  is  so  signed  by  Verdier,  the 
debtor ;  then  endorsed  by  Mordecai,  the  creditor.  And 
thirdly,  under  the  word  "accepted,"  Gadsden  signed  his 
name ;  having  written  the  paper  himself  after  agreeing 
with  Mordecai  to  become  responsible.  And  this  form  was 
adopted,  after  Gadsden  had  refused  to  sign  a  note  that 
would  pass  through  the  Bank. 

The  evidence  of  Mr.  Moses  explains  why  a  very  pecu-* 
liar  form  was  adopted  by  the  defendant.  But,  in  no  way 
alters  the  contract.  It  was  evidently  Mr.  Gadsden's  own 
written  form  in  assuming  to  pay  Verdier's  debt.  And,  for 
that  end,  any  rational  construction  may  be  put,  to  bind 
him  to  his  contract. 

For  instance,  the  words  "I  guarantee,"  must  constitute 
the  assurance  of  some  one  of  the  parties  to  the  contract 
But  such  guaranty  of  his  own  debt  could  not  be  supposed 
to  come  from  Verdier,  the  debtor  himself,  and  still  less 
from  his  creditor  Mordecai.    Both  had  signed  it. 

To  give  the  words  "I  guarantee,"  any  rational  applica- 
tion, then,  the  signature  of  the  defendant  under  the  word 
"accepted,"  written  upon  the  face  of  the  paper,  must  plain- 
ly constitute  his  subscribing,  as  the  maker  of  the  instru- 
mant    The  defendant  cannot  be  allowed  to  escape  his 
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evident  assurance  to  Mordecai.  And  such  is  my  own  con- 
struction of  the  contract,  which  would  nttake  it  a  note  of 
hand,  at  sixty  days,  given  by  Gadsden  to  Mordecai.  But, 
for  the  fulfilment  of  the  intended  contract,  the  instrument 
may  be  as  well  considered  as  an  order,  or  re(|^uest,  drawn 
by  Verdier  to  guarantee  his  debt  to  Mordecai,  which,  be- 
ing accepted  in  writing  by  Gadsden,  renders  him  the  guar- 
antor, under  the  statute  of  frauds. 

The  assumption  was  then  an  intelligible  written  under-, 
taking  for  the  debt  of  another. 

But,  secondly.  Was  the  consideration  sufficient  1  The 
consideration  consisted  in  the  release  of  the  person  of  Ver- 
dier from  a  bail  writ.  It  did  not  appear  from  the  evidence 
that  his  bill,  which  was  the  subject  of  the  bail  writ,  was 
given  up  to  him,  nor  a  receipt.  And  the  witness  Salinas, 
said  Verdier  was  insolvent.  But  Greyer  proved  that  the 
negroes  had  been  put  by  Verdier  with  Gadsden,  and  3  or 
$400  advanced  him.  One  was  sold,  and  two  levied  upon 
by  the  marshal!  afterwards. 

The  argument  against  the  sufficiency  of  the  considera- 
tion,  was,  that  it  failed  by  reason  of  two  of  the  negroes 
being  taken  away. 

But,  if  the  consideration  was  sufficient  at  the  time,  the 
party  guaranteed  does  not  answer  for  its  continuance. 
The  counter  indemnity  from  the  original  debtor  to  the 
guarantor  is  between  themselves.  And  it  is  enough  for 
the  party  guaranteed  to  shew  that  it  existed  at  the  time. 
It  was  then  no  nudum  pactum ;  and  that  is  enough.  Were 
the  law  otherwise,  he  would  be  subject  to  the  frauds  of 
his  debtor  and  guarantor,  in  a  matter  utterly  beyond  his 
control,  and  of  which  the  guarantor  was  the  proper  judge. 
In  the  case  of  Corbett  against  Cockran^  3  Hill,  41,  the 
court  held,  unanimously,  that  the  discharge  of  the  debtor, 
on  open  account,  being  made  in  the  books  of  Corbett,  at 
the  instance  of  Cockran,  and  himself  debitted  with  the  ac* 
count,  amounted  to  the  discharge  of  the  original  debtor, 
and  such  consideration  sufficient,  and  Cockran  liable  with- 
out any  written  assumption,  unless  such  entry  in  Corbett's 
books  can  be  so  called,  which  I  cannot  so  understand. 

But  in  the  case  before  us  there  was  a  written  as* 
sumption,  which  fulfils  the   express  requisition  of  the 
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statute  against  frauds.  And  so  there  be  some  legal  con- 
sideration to  fulfil  what  may  be  called  the  '^sine  qua  norij^ 
of  the  common  law,  in  such  cases,  we  are  not  to  measure 
the  consideration  with  strictness.  Advantage  to  the  c)e- 
fendant,  or  detriment  to  plaintiff,  answers  the  purpose. 
See  2  Bay,  383;  4  Pick.  97;  14  John.  4,  Otherwise 
the  statute  might  be  greatly  perverted, 

Upon  these  two  first  heads  the  court  then  concurs 
with  the  recorder,  that  the  non-suit  was  properly  rejected, 
and  the  case  rightly  left  to  the  jury. 

But  thirdly.  A  series  of  grounds  are  urged,  upon  a  sup- 
posed irregularity  in  issuing  the  bail  writ  against  Verdier. 
But  such  objections  do  not  lie  with  the  guarantor.  The 
then  defendant  acquiesced  in  the  proceeding ;  and  the  ac- 
tion was  at  least  substantially  just  and  legal.  And  even 
if  such  objections  were  valid,  they  would  only  bear  upon 
a  part  of  the  consideration  ;  the  release  of  the  person  of 
Verdier  from  the  bail  writ. 

But,  on  the  third  head,  let  it  be  admitted  for  the  argu- 
ment, that  the  action  of  Mordecai  against  Verdier  was 
both  radically  defective,  and  the  debt  still  subsisting. 
What  follows?  No  more  than  this.  That  the  guaranty  of 
Gadsden  is  collateral,  and  must  be  in  writing,  by  the 
statute.  But,  then,  as  Judge  Earle  so  well  puts  it,  in  Cor- 
bett's  case  (p.  44)  ''a  loss,  or  even  inconvenience  to  the 
promisee,  is  enough."  See  also  Judge  Nott's  observation, 
in  Bayce  vs.  OwenSj  in  2  McGord,  208,  upon  this  distinc- 
tion between  such  a  case  as  Gorbett's,  where  the  original 
debtor  being  actually  discharged  amounts  to  full  legal  con- 
sideration for  the  verbal  promise  to  pay  his  debt,  and  a 
case  like  that  now  before  us,  where  tne  original  debtor  is 
not  discharged.  And  the  promise  of  a  third  person  must 
be  in  writing,  ex  vi  termini  of  the  statute,  but  must  still 
have  some  consideration  for  common  law  sake,  I  have 
been  led  to  remark,  not  only  on  account  of  the  present 
case,  but  because  the  exact  character  of  Gorbett's  case, 
and  the  very  learned  and  just  exposition  of  Judge  Earle, 
has  not  been  very  generally  considered  and  conceded  by 
the  profession.  That  was  a  case  at  commoa  law ;  and 
required  a  consideration  co-extensive  with  the  promise  of 
Gockran.    But  the  present  case  is  under  the  statute,  and 
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does  not  require  a  coQsideratioa  to  the  extent  of  three 
hundred  and  fifty-six  dollars,  fifty  cents.  And  that  is  the 
proper  legal  answer  to  all  the  objections  that  Gadsden's 
expected  consideration  fell  short  of  his  written  guaranty 
to  pay  that  exact  sum  of  money ;  i.  e.  he  lost  two  of  the 
three  negroes.  This  might  be  admitted.  But  no  fraud 
appearing,  the  consideration  may  be  still  good  for  the 
guaranty  under  the  statute.  The  motion  is  therefore  dis- 
missed. 

O'Nball,  Evans  and  Butler,  JJ.  concurred. 
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1.  A  judgment  is  a  liquidated  demand,  and  may,  therefore,  be  referred 
to  the  clerk,  under  the  Act  of  1809. 

2.  A  judgment  bears  interest,  as  a  matter  of  course,  v)hen  recovered  on 
a  contract ;  there  is  nothing  left  on  a  de&ult,  but  to  compute  the  interest,  in 
order  to  entitle  the  plaintiff  to  his  judgment 

3.  Conceding  the  reason  upon  which  Dinkins  4*  Macon  vs.  Vaughan 
4*  McLaughlin^  (1  McC.  554)  proceeds,  that  a  judgment  by  default  in  debt 
is  final,  and  does  not  need  a  reference,  it  does  not  follow  that  there  should 
not  be  a  reference.  For  the  final  character  of  the  judgment  ascertains 
nothing  but  the  sum  demanded ;  the  interest,  if  interest  be  recoverable,  could . 
not  be  embraced  in  such  a  judgment 

4.  The  rule  laid  down  in  Lambkin  vs.  Nance^  2  Brev.  Rep.  97,  and 
in  Harrington  vs.  Glenn,  1  Hill,  79,  referred  to  and  approved. 

5.  The  case  of  Dinkins  ^  Macon  vs.  Vaughan  ^  McLaughlin,  pro- 
ceeding upon  two  reasons.  1st  That  a  judgment  by  de&uk  in  debt  is 
final,  and  does  not  need  a  reference ;  and  2d,  That  interest  does  not  follow 
of  course,  upon  the  judgment;  held  to  be  unsound,  and  overruled. 

6.  An  attorney  in  &ct,  having  a  full  power  to  sue  for  and  collect  a  judg- 
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ment,  assigned  it.  The  assignment  carried  with  it  authority  to  use  the 
name  of  the  person  who  had  executed  the  power  to  sue  for  and  collect  it, 
and  the  assignee  would  have  been  authorized  to  receire  the  money  when 
collected.  The  judgment  obtained  being  set  aside  as  irregular,  the  defend- 
ants were  permitted  to  appear  and  plead  nunc  pro  tunc,  and  the  attorney  in 
fiict,  who  was  also  the  attorney  at  law,  having  died,  the  presiding  Judge 
granted  leave  to  substitute  an  attorney  who  had  authority  from  the  assignee, 
but  not  from  the  party  who  had  executed  the  power,  to  prosecute  the  action. 
Had  not  the  assignee  been  regarded  as  the  proper  party  to  protect  the  judg- 
ment, then  proceedings  on  the  part  of  the  defendants  with  a  view  to  set 
aside  would  have  been  irregular,  the  original  owner  of  the  judgment  haT- 
ing  no  notice.     Motion  to  reverse  the  order  of  substitution  dismissed. 

7.  Judgment  set  aside  as  irregular,  and  leave  granted  to  the  defendants  to 
appear  and  plead,  but  for  which  the  presiding  Judge  would  have  ordered  an 
issue,  there  being  a  rule  to  enter  satisfaction,  to  test  the  question.  There 
was  some  evidence  that  the  attorney  who  had  recovered  the  judgment,  and 
who  was  deceased,  had  received  a  sufficiency  of  money  to  pay  the  debt,  bat 
it  was  not  certain  that  it  had  not  been  applied  to  pay  other  liens  on  the  pro- 
perty of  the  defendants  in  the  judgment  Under  these  circumstances,  tha 
court  ordered  an  issue  to  try  the  question  of  satis&ction. 

Before  Evans,  J.  at  Charleston^  March  Terfn^  1843. 

This  was  a  motion  to  set  aside  a  judgment  for  irregu- 
larity, under  the  following  circumstances.    In   1824,  the 
plaintiff  obtained  a  judgment  against  the  defendants,  which 
remained  unsatisfied  up  to  1837.    In  1836^  some  corres- 
pondence took  place  between  O.  M.  Smith,  lately  an  attor- 
ney in  Charleston,  and  since  deceased,  in  relation  to  the 
purchase  of  the  judgment.     Smith  offered  the  plaintiff, 
who  resided  in  England,  five  hundred  dollars,  which  the 
plaintiff  agreed  to  accept,  and  immediately  sent  Smith  an 
ample  power  to  sue  for  and  collect  the  debt.     Soon  after 
this,  Smith  issued  a  writ  in  debt  against  the  defendants  on 
the  judgment,   which   was  personally  served  on  one  of 
them.    At  January  Term,  1837,  the  case  was  on  the  en- 
quiry docket,  no  appearance  having  been  entered.    When 
called,  it  was  referred  to  the  clerk,  who  assessed  the 
damages  of  the  plaintiff  for  the  original  debt  and   the 
accruing  interest,  amounting  to  upwards  of  fifteen  hundred 
dollars.    At  May  Term,  1841,  a  rule  to  enter  satlsfactioa 
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was  taken  out  To  this,  Smith  made  a  return  too  late  in 
the  term  to  be  acted  on.  From  that  time  no  further  pro^ 
ceedings  were  had  until  now,  in  consequence  of  negotia- 
tions pending  between  Smith  and  Mr.  Yeadon,  the  attor* 
ney  for  the  defendants.  The  presiding  Judge  granted  the 
motion  to  set  aside  the  judgment,  on  the  authority  of  the 
case  of  Dinkins  &  Macon  vs.  Vaughan  &  McLaughlin^ 
The  plaintiff  had  leave  to  put  his  case  on  the  Inquiry 
Docket  of  this  term.  > 

The  plaintiffs  appealed  from  his  Honor's  decision,  and 
moved  tne  Court  of  Appeals  to  vacate  or  rescind  the  order 
made  in  this  case,  upon  the  following  grounds. 

1.  Because  a  judgment  is  a  liquidated  demand,  and  this 
case  was  properly  referred  to  the  clerk  to  be  assessed,  and 
the  judgment  on  that  assessment  was  regular,  and  cannot 
be  set  aside  on  that  account. 

2.  Because  some  error  injurious  to  the  defendants  should 
be  alleged  and  proved  to  exist  in  the  judgment,  before  it 
should  be  set  aside,  even  for  irregularity,  after  so  great  a 
lapse  of  time  as  in  this  case. 

The  judgment  being  set  aside  for  irregularity,  and  the 
defendants  permitted  to  appear  and  plead  nunc  pro  tunCj 
the  original  attorney,  O.  M.  Smith,  being  dead,  on  motion 
of  Messrs.  McCrady  &  Caldwell,  they  were  substituted 
attorneys  on  record,  on  behalf  of  one  Phineas  Piert-e,  who 
claimed  to  be  the  assignee  of  the  original  judgment,  under 
an  assignment  executed  by  O.  M.  Smith,  as  attorney  in 
fact  of  D.  Crowther.  Previous  to  the  granting  of  the 
motion,  Mr.  Yeadon,  for  defendant,  required  of  Messrs. 
McCrady  A  Caldwell  the  production  of  their  warrant  of 
attorney,  and  the  objection  was  overruled. 

Defendant  appealed  from  this  order,  on  the  following 
grounds. 

1.  That  in  a  case  so  full  of  suspicion  as  the  present,  his 
Honor  should  have  required  from  the  counsel  moving  to 
be  substituted  as  attorneys  on  record,  their  warrant  of 
attorney  from  the  plaintiff,  D,  Crowther,  before  granting  the 
order  of  substitution. 
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2.  That  the  power  of  attorney,  under  which  0.  M. 
Smith  acted,  does  not  authorize  the  assignment  made  by 
him  to  Pierce,  and  Pierce  has  no  right  to  be  represented 
by  attorney  in  this  case. 

3.  That  the  assignment  executed  by  O.  M.  Smith,  does 
not  assign  the  judgment  in  question;  and  is  void  also  as 
not  executed  in  the  name  of  his  principal. 

4.  That  the  decision  of  his  Honor  was  otherwise  con- 
trary to  law. 

Crowther  had  appointed  Smith  his  attorney  in  factj  who 
assigned  the  judgment  to  one  Pierce;  this  assignment  car- 
ried with  it  the  authority  to  use  Crowther's  name  to  col- 
lect and  enforce  the  judgment.  Pierce  would  have  been 
undet  th3  assignment  authorized  to  receive  the  money 
when  collected.  The  judgment  being  set  aside,  and  Smith, 
the  attorney,  being  dead,  it  became  necessary  to  substitute 
another;  the  court  thought  Pierce  had  the  power  of  ap- 
pointment, and  granted  leave  to  substitute  Mr.  McGrady, 
who  had  authority  from  Pierce,  but  not  from  Crowther,  to 
prosecute  the  action. 

A  rule  was  also  served  on  plaintiff,  to  shew  cause  why 
satisfaction  should  not  be  entered  on  the  original  and  re- 
vived judgments  in  his  favor  against  defendants.  Sundry 
affidavits  were  submitted  on  both  sides,  which  were  sub- 
mitted to  the  Court  of  Appeals.  At  the  same  time  that 
this  rule  was  served  on  plaintiff,  abother  rule  was  served 
on  him,  to  shew  cause  why  the  revived  judgment  should 
not  be  set  aside  for  irregularity,  which  rule  was  made  ab- 
solute, the  judgment  set  aside,  and  defendants,  on  motion, 
permitted  to  appear  and  plead,  nunc  pro  tunc.  The  pre- 
siding Judge  declined  deciding  the  rule  to  enter  satisfaction 
on  either  the  original  or  revived  judgment,  in  consequence 
of  the  proceedings  on  the  other  rule,  and  the  probability  of 
an  appeal  from  his  decision  thereon. 

Defendant  appealed,  on  the  grounds, 

1.  That  his  Honor,  it  is  respectfully  submitted,  should 
have  acted  on  the  rule  to  enter  satisfaction ;  the  proceed- 
ings and  his  decisions,  on  the  other  rule,  constituting  no 
bar  to  such  action. 
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2.  That,  on  the  affidavits  submitted,  his  Honor  should 
have  made  the  rule  absolute,  and  ordered  the  judgments,  or 
at  least  the  original  judgment,  to  be  satisfied. 

3.  That  his  Honor  should,  at  least,  have  ordered  an 
issue  to  try  the  question  of  satisfaction. 

The  above  presents  the  facts  of  the  case.  There  was 
some  evidence  that  a  sufficiency  of  money  had  gone  into 
the  hands  of  O.  M.  Smith,  the  attorney,  to  pay  the  debt; 
but  it  was  not  entirely  certain  that  Smith  had  not  applied 
it  to  pay  other  liens  on  the  property  of  Sawyer  &  Steele. 
The  court  would  have  ordered  an  issue,  but  that  the  means 
of  obtaining  the  same  end  was  presented  bv  another. mo- 
tion made  at  the  same  time  to  set  aside  the  judgment,  and 
to  grant  the  defendant  leave  to  appear  and  plead  to  the  ac- 
tion. The  motion  to  enter  satisfaction  was,  therefore, 
refused. 

McOrady  &  OaldweU^  for  appellant. 
Yeadon  &  McBeth^  for  appellees. 

Caria^  per  O'Neall,  J.  The  first  motion  ih  this  case 
which  will  be  considered,  is  that  of  the  plaintiff,  which 
seeks  to  reverse  the  decision  below,  by  which  the  judg^ 
ment  was  set  aside. 

The  Act  of  1809,  1  Brev,  Dig.  120,  Tit  39,  Sec.  32, 
provides,  '^that  in  all  actions  now  pending,  or  hereafter  to 
be  brought,  on  any  liquidated  demand^  wherein  the  defend* 
ant  or  defendants  shall  have  suffered  an  order  for  judg« 
ment  to  be  entered  against  him  or  them,  it  shall  not  be 
necessary  for  the  plaintiff  or  plaintiffs  to  prove  his  or 
their  demand,  or  execute  a  writ  of  enquiry,  but  the  same 
shall,  upon  motion  to  the  court,  be  referred  to  the  clerk,  to 
ascertain  the  sum  actually  due,  and  judgment  shall  be  en-* 
tered  up  accordingly,  for  the  sum  so  ascertained." 

The  question  here  presented  is,  is  a  judgment  a  liqui- 
dated demand  9  If  it  is,  it  was  properly  referred  to  the 
clerk,  and  the  judgment  was  properly  entered  up,  and 
ought  not  to  have  been  set  aside.  The  case  of  Diruans  <ft 
Macon  vs.  Vaughan  &  McLaughUn^  1  McG.  554,  held 
that  a  judgment  did  not  bear  interest,  as  of  course,  and 
that  it  was  not  properly  referrable  to  the  clerk,  and  a 
73 
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jiidgmefDt  entered  up  on  an  assessment  by  the  clerk,  of  the 

Principal  and  interest  due  on  a  judgment,  was  set  aside, 
^hat  case,  as  a  precedent,  until  reviewed  and  reversed,  of 
course  prevented  any  other  decision  than  that  given  on 
the  circuit.    Here,  however,  if  we  think  the  case  was  de* 
cided  wrong,  it  presents  no  such  obstacle.    For  although 
the  wisdom  of  the  maxim  stare  decisis^  is  acknowledged, 
and  we  rarely  think  it  prudent  to  overrule  a  former  deci- 
sion, yet  when  it  conflicts  with  other  decisions,  or  has 
proceeded  upon  a  plain  mistake  of  the  law,  it  is  our  duty 
to  put  it  out  of  the  way.    The  case  of  DinJdns  &  Macon 
vs.  Vaughan  &  McLaughlin^  proceeds  upon  two  reasons. 
1st.  That  a  judgment  by  default  in  debt  is  final,  and  does 
not  need  a  reference ;  and  2d,  that  interest  does  nol^^follow 
of  course  upon  the  judgment.    The  first  position  may  be 
here  conceded,  and  still  it  does  not  follow  that  there  should 
not  be  a  reference.    For  the  final  character  of  tlie  judg- 
ment ascertains  nothing  but  the  sum  demanded;  the  inte- 
rest, if  interest  be  recoverable,  could  not  be  embraced  in 
such  a  judgment.    In  consequence  of  this,  it  is  every  day's 
practice  to'  refer  to  the  clerk  notes  under  seal,  and  any 
writing  which  ascertains  a  debt.    The  2d  reason,  that 
judgments  do  not,  as  of  course,  bear  interest,  has  the  coun- 
tenance of  a  single  case,  Davb  vs.  Martin,  2  Bay,  193,  in 
which  it  was  held,  that  on  a  judgment  for  a  tort,  interest  is 
not  recoverable.    Whether  that  case  is  law,  need  not  now 
be  decided.    For  the  judgment  here  is  on  a  contract,  and 
in  the  case  of  Lambkin  vs.  Nance^  2  Brev.  Rep.  99,  and 
Harrington  vs.  Glenn,  1  Hill,  79,  it  was  held,  that  on  a 
judgment  on  a  contract,  whether  bearing  interest  or  not, 
the  plaintiff  was  entitled,  as  a  matter  of  right,  to  recover 
interest  on  the  a^egate  of  debt,  interest  and  costs,  so  as- 
certained.   These  cases  have  established  a  rule,  with 
which  we  are  satisfied,  and  it  follows  that  the  reasoning  of 
Dinkins  &  Macon  vs.   Vaughan  &  McLaughlin  being  un- 
sound, it  ought  not  to  stand  in  our  way,  if  we  think  that  a 
judgment  is  a  liquidated  demand,  and  may,  therefore,  be 
referred  to  the  clerk.    What  is  meant  by  "any  liquidated 
demand,"  the  words  used  by  the  Act  of  18091    It  seems 
to  have  been  conceded,  that  whenever  a  sum  certain  was 
ascertained  by  writing,  (under  seal  or  without)  to  be  due 
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from  the  defendant  to  the  plaintiff,  it  was  a  liquidated 
demand.  Certainly  a  debt  ascertained  by  record,  stands 
at  least  upon  equal,  if  not  higher  grounds,  and  bearing 
interest,  as  a  matter  of  course,  lohen  recovered  on  a  con- 
tract^ there  is  nothing  left  on  a  default  but  to  compute  the 
interest,  in  order  to  entitle  the  plaintiff  to  his  judgment; 
and  before  the  Act  of  1809,  in  this  State,  this  computation 
would  have  made  it  necessary  to  execute  a  writ  of  enqui- 
rs.  This  the  Act  now  dispenses  with,  and  upon  a  refer* 
ence  to  the  clerk,  the  sum  actually  due  is  ascertained,  and 
upon  that,  judgment  may,  as  was  done  in  this  case,  be  en« 
tered  up.  The  case  of  Dinkins  &  Macon  vs.  Vaughan 
A  McJLaughUn,  1  McC.  554,  is  overruled,  and  the  motion 
reversing  the  decision  of  the  judge  below,  is  granted. 

This  makes  it  necessary  now  to  go  on  and  consider  the 
question,  whether  an  entry  of  satisfaction  should  have 
been  ordered  on  the  judgment  under  the  rule 7    The  pre- 
siding Judge  states,  that  had  it  not  been  for  the  decision 
which  he  felt  himself  bound  to  make,  setting  aside  the 
judgment,  he  would  have  ordered  an  issue  to  test  the  ques« 
tion   of  satisfaction.    This  course,  we  think,  we  should 
now  pursue.    For  it  may  be,  that  a  jury  may  conclude 
that  the  whole  debt  was  paid ;  or  it  may  be,  that  they 
may   think  that  $850,  the  sum  admitted  by  Mr.  Smith's 
affidavit,  is  the  only  sum  paid.     The  power  of  the  court 
to  make  such  an  issue,  is  unquestioned,  and  its  propriety 
cannot  be  doubted.    For  where  there  is  as  much  dispute 
about  the  facts,  as  there  is  in   this  case,  it  would  not  be 
safe  to  decide   upon  them   under  affidavits.    But,   it  is 
asked,   who  are  to  be   the  parties  to  the  issue?    The 
answer  is,  let  those  act  and  defend  who  are  interested.  The 
issue  must,  of  course,  be  entitled  in  the  names  of  the  plain- 
tiff and  defendants  on  record.     But  in  such  issue,  Cnarles 
Clarke,  acting  in  the  name  of  Sawyer  &  Steele,  will  be  the 
actor,  and   Phineas  Pierce,  the  alleged  assignee,  in  the 
name  of  David  Crowther,  will  be  the  defendant.    The 
motion  to  reverse  the  decision  of  the  Judge  below,  on  the 
rule    to   shew  cause   why   satisfaction   on   the  judgment 
should  not  be  entered  up,  is  granted ;  and  it  is  ordered  that 
an  issue  be  made  up  between  the  parties,  as  hereinbefore 
suggested,  to  try  the  question,  whether  the  said  judgment 
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is  Mttsfied't    And  if  not  satisfied,  to  ascertain  how  much 
has  been  paid  upon  it  ? 

The  motion  to  reverse  the  Judge's  decision  on  the  sub- 
stitution of  the  attorney,  needs  no  further  commentary, 
than  to  say,  if  Mr.  Pierce  be  not  regarded  as  the  proper 
party  to  protect  the  judgment,  then  all  the  defendants's 
proceedings,  with  a  view  to  set  it  aside,  are  irregular.  For 
Growther  has  had  no  notice.  But  regarding  Pierce,  upon 
the  shewing  exhibited  to  us,  as  entitled  to  stand  as  as- 
signee of  the  judgment,  we  think  thejre  is  no  ground  to 
dispute  the  correctness  of  the  decision  below.  For  this 
reason,  as  well  as  the  reaspns  assigned  by  the  Judge  be* 
low,  the  motion  to  reverse  the  decision,  whereby  Messrs. 
McCrady  <&  Caldwell  were  substituted  as  attorneys  in  the 
place  of  O.  M.  Smith,  Esq,  deceased,  is  dismissed. 

Richardson,  O'Nball,  Evans,  Wardlaw,  and  Frost, 
JJ.  concurred. 
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The  State  i?«.  John  P.  CuUum. 
JVUHam  Ihney  vs.  John  P.  CfuUum. 

1.  A  stream  cleared  out  and  used  for  the  purposes  mentioned  in  the  Act 
of  1825,  after  the  passage  of  the  Act,  (6  Stat.  268,)  which  provides  that 
'^o  person  shall  erect  any  mill-dam  or  other  obstruction  across  any  stream 
used  for  the  purpose  of  navigation  by  boats,  flats,  or  rafts  of  lumber  or  tim- 
ber, without,"  dtc ,  is  embraced  within  the  meaning  of  the  Act  The  term 
^hised,"  in  the  connexion  in  which  it  stands,  refers  the  use  of  the  stream 
which  shall  give  it  a  public  character  to  the  time  at  which  the  obstruction 
is  mada  The  term  ^HaecP^  being  a  participle,  has  a  past,  present  or  future 
aeaning,  according  to  the  context 

2.  In  an  indictment  under  the  Act  of  1825,  (6  Stat  268,)  for  a  nuisance 
in  obstructing  a  creek,  the  erection  of  the  dam  was  charged,  and  the  excep> 
tioa  in  the  enacting  clause  negatived,  by  averring  that  it  was  erected  <<with- 
cot  sufficient  locks,  slopes  or  canals,  to  admit  the  free  navigation;"  but  it 
was  ccmtended  by  the  defendant,  that  he  had  erected  a  good  and  sufficient 
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slope  for  the  passage  of  rafts,  and  that  his  refusal  to  permit  the  prosecutors 
to  pass  through  it,  was  not  the  ofieDce  specified  in  the  Act,  or  alleged  in  the 
indictment  Heldj  that  the  words  '^without  a  sufficient  slope  to  admit  the 
free  navigation,"  mean  a  slope  wide  enough  and  deep  enough  for  the  pass- 
age of  rafts,  which  should  at  all  times  be  open  when  needed  for  that  pur- 
'  pose.  And  the  proof  being  that  defendant  said  the  slope  was  his  private 
property,  claimed  to  collect  tolls  for  passing,  refused  permission  to  the  pro- 
secutor to  pass,  and  that  the  slope  in  his  dam  was  his  waste  way  to  presenre 
it  in  high  water ;  the  allegation  in  the  indictment,  negativing  the  exceptioa 
in  the  enacting  clause^  was  sufficient. 

Before  O'Neall,  J.  Lexington,  Spring  Term^  1844. 

In  the  first  of  these  cases,  the  defendant  was  indictd  for 
a  nuisance,  in  obstructing  McTier  creek,  a  branch  of  South 
Edisto  river;  and  in  the  second,  the  plaintiff,  the  part 
owner  of  a  saw  mill  above  that  of  the  defendant,  on  the  same 
creek,  brought  an  action  on  the  case  against  the  defendant, 
for  preventing  hitn  from  passing  with  rafts  down  the  creek. 
The  same  facts  apply  to  both  cases. 

In  1829,  or  the  begining  of  1830,  the  mill  belonging  now 
to  the  plaintiff,  Toney,  and  the  defendant,  and  above  the 
defendant's  mill,  was  built.  There  was  then  no  mill  on 
the  stream  between  it  and  the  mouth,  except  Prothro's, 
now  Mims's.  The  original  proprietor  of  the  plaintiff's 
and  defendant's  mill,  Mr.  Jones,  cleared  out  the  creek  and 
passed  one  fleet  of  rafts  down  it,  and  over  Prothro's  waste- 
way«  into  South  Edisto.  This  was  done  before  the  defend- 
ant erected  his  mill-dam  between  the  plaintiff's  and  de- 
fendant's mill,  and  that  owned  by  Prothro,  now  Mims. 
The  defendant  put  a  slope  in  his  dam  when  he  erected  it. 

The  plaintiflf,  Toney,  and  his  father,  bought  the  mill 
from  Jones,  in  August,  183^,  and  used  the  creek  for  raft- 
ing, passing  over  the  slope  in  Prothro's,  now  Mims's,  which 
they  put  in  and  kept  in  repair.  At  the  death  of  Toney's 
father,  the  defendant  became  joint  owner  with  the  plain- 
tiff, Toney,  of  the  mill,  each  of  them  having  a  saw  in  the 
same,  'i  he  passage  of  rafts  down  the  creek  was  freely 
permitted  until  the  27th  of  January,  1843,  when  the  plain- 
tiff, Toney,  descended  the  creek  with  a  fleet  of  rafts ;  the 
defendant,  and  many  persons  to  assist  him,  came  out  oA 


Columbia,  May,  1844.  583 

his  dam  and  forbid  the  passage.  The  gates  on  the  slope 
were  shut  by  the  defendant,  and  the  plaintiff  was  ordered 
not  to  pass.  He  accordingly  desisted  and  left  his  rafts. 
After  this  prosecution  and  the  action  was  set  on  foot,  the 
defendani  informed  the  plaintiff  he  could  pass  until  the 
right  was  decided  by  the  court ;  and  accordingly  the  plain- 
tiff passed  his  rafts  oyer  the  dam  from  that  time. 

The  Act  of  1825,  (6  Stat,  at  Large,  268,)  provides  that 
^'no  person  shall  erect  any  mill-dam  or  other  obstruction 
across  any  stream  tised  for  the  purposes  of  navigation  by 
boats,  flats,  or  rafts  of  lumber  or  timber,  tcithout  sufficient 
locks  or  slopes  or  canals  in  or  around  such  mill-dams  or 
other  obstructions,  to  admit  the  free  navigation  of  such 
streams;  and  if  any  person  shall  violate  the  tnie  intent  and 
meaning  of  this  Act,  such  person  shall  be  guilty  of  a  nui- 
sance, and  such  obstructions  may  be  abated  as  other  pub- 
lic nuisances  are,  by  the  laws  of  this  State.'' 

The  presiding  Judge  was  of  opinion,  and  so  ruled,  thatMc* 
Tier  creek,  having  been  opened  and  used  for  rafting  before 
the  erection  of  the  defendant's  mill,  was  within  the  Act  of 
1825,  and  its  obstruction  was,  according  to  it,  a  nuisance ; 
and  that,  although  the  defendant  did  put  a  slope  in  his  dam, 
yet  closing  the  gates  upon  it,  and  forbidding  the  plaintiff  from 
passing,  was  the  same  as  if  no  slope  had  been  placed  in 
the  dam ;  for  the  free  navigation  was  thereby  prevented. 

The  defendant  was  convicted  on  the  indictment. 

The  plaintiff  in  the  action  on  the  case,  submitted  to  a 
nonsuit,  with  leave  to  move  the  Court  of  Appeals  to  set  it 
aside. 

The  defendant  moved  the  Court  of  Appeals  in  arrest  of 
judgment  in  the  indictment  against  him,  and  failing  in  that, 
for  a  new  trial,  on  the  following  grounds : 

1.  Because  McTier  creek  not  having  been  cleared  out  or 
used  for  rafting  lumber,  prior  to  1830,  was  not  one  of  those 
streams  embraced  in  the  Act  of  Assembly  of  December, 
1825. 

2.  Because  the  defendant  did  construct  in  the  mill-dam 
in  question,  a  good  and  sufficient  slope  for  the  passage  of 
rafts,  and  the  claim  made  by  the  defendant,  that  the  slope 
waa  bis  private  property,  and  the  forbidding  the  prosecutor 
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to  pass  through  it  with  his  rafts,  did  not  constitute  the  of- 
fence specified  in  the  Act  of  Assembly,  or  alleged  in  the 
indictment;  and  this  being  the  only  evidence  of  the  nui-* 
sance,  it  is  submitted  that  the  proof  did  not  sustain  the 
indictment. 

3.  The  verdict  is,  therefore,  contrary  to  law  and  the 
evidence. 

The  plaintiff  moved  to  set  aside  the  non-suit  in  this  case, 
on  the  grounds : 

1.  Because  McTier  creek  is  not  one  of  those  public  na- 
vigable streams,  for  the  obstruction  of  which  an  indict- 
ment will  lie  as  for  a  public  nuisance,  and  therefore  the 
only  remedy  for  its  obstruction  is  by  private  action. 

2.  Because  the  plaintiff  sustained  special  damages,  by 
reason  of  the  obstruction  of  the  said  stream  by  the  defend- 
ant, whereby  the  plaintiff's  rails  were  detained  for  two 
months. 

3.  Because  the  plaintiff  has  a  private  right  of  way 
through  the  defendant's  mill-dam,  and  the  slope  construct- 
ed therein. 

Baiisketj  for  the  motion,  in  the  first  case. 
Caldwell^  Solicitor^  contra. 

Oriffin  4*  Boozer^  for  the  motion,  in  the  second  case. 
Bausket^  contra. 

Cariay  per  O'Nball,  J.  The  first  ground  of  appeal  on 
the  part  of  the  defendant,  Cullum,  makes  the  question 
whether  McTier  creek  is  within  the  Act  of  1825.  The 
Act  declares  that  "no  person  shall  erect  any  mill-dam  or 
other  obstruction  across  any  stream  used  for  the  purpose 
of  navigation  by  boats,  flats,  or  rafts  of  lumber  or  timber, 
without/'  <&c.  What  is  meant  by  this  term,  "used,"  in  the 
connection  in  which  it  now  stands?  It  plainly  refers  the 
use  of  it  which  should  give  it  a  public  character  to  the 
time  at  which  the  obstruction  was  made.  If,  at  that  time, 
the  stream  was  used  for  the  purpose  of  navigation,  in  any 
of  the  modes  pointed  out  by  the  Act,  the  defendant|  by 
the  words  of  the  Act,  was  prohibited  from  obstructing  it. 
This  will  be  more  plain,  perhaps,  by  stating  facts  which 
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led  to  the  passage  of  the  Act  At  that  time  the  enterprize 
of  the  people  of  the  Edistoes  had  been  aroused,  and  they 
were  beginning  to  build  mills  on  small  tributaries  of  these 
two  great  rivers,  and  open  them  out  by  pa9sing  down  with 
rafts,  and  removing  the  obstructions  in  tne  way.  The  Act 
was  intended  to  encourage  this  spirit,  by  preventing  the 
enterprize  from  being  defeated  by  some  churlish  or  revenge- 
ful man,  who,  as  soon  as  the  creek  was  opened,  might,  on 
his  own  land,  throw  a  dam  across  it,  and  thus  deprive  the 
mill  owner  above  of  the  value  of  his  mill,  and  the  fruits  of 
his  active  industry.  Were  it  not  for  the  Act  of  1825,  this 
would  be  the  case  with  almost  every  one  of  the  rafting 
creeks  of  the  Edistoes ;  for,  generally,  they  could  then  in 
no  point  of  view  be  n^garded  as  common  law  navirable 
streams.  Since  the  Act  of  1825,  they  have  become  high- 
ways. The  term  "used"  is  a  participle,  and  may  have  a 
past,  present  or  a  future  meaning,  according  to  the  sense  of 
the  context.  In  giving  it  the  construction  which  I  have 
done,  we  do  not,  therefore,  violate  any  grammatical  use 
of  it. 

The  second  question  is,  whether  putting  in  a  slope  in 
the  dam  wide  enough  and  deep  enough  for  the  passa^  of 
rafts,  but  refusing  to  permit  the  gates  upon  it  to  be  lifted, 
or  to  allow  the  prosecutor  to  pass  his  rafts  through  it,  is  a 
compliance  with  the  Act. 

The  Act,  after  prohibiting  the  erection  of  a  dam,  as  I 
have  already  stated,  goes  on  to  say,  "without  sufficient 
locks  or  slopes  or  canals  in  or  around  such  mill-dams  or 
other  obstructions,  to  admit  the  free  navigation  of  such 
streams ;  and  if  any  person  shall  violate  the  true  intent  and 
meaning  of  this  Act^  such  person  shall  be  guilty  of  a  nui- 
sance, and  such  obstructions  may  be  abated  as  other  pub- 
lic nuisances  are  by  the  laws  of  this  State."  The  Solici- 
tor, as  he  was  bound  to  do,  has  negatived  the  exceptions 
in  the  enacting  clause,  after  charging  the  erection  of  the 
dam,  by  averring  that  it  was  so  erected  without  sufficient 
locks,  slopes  or  canals,  to  admit  the  free  navigation.  The 
intention  of  the  Act  is  plain,  that  when  a  dam  was  made 
across  a  stream,  like  McTier,-  used  for  rafting,  a  sufficient 
way  of  passing  rafts  should  be  provided,  which  should  at 
all  times  be  open  for  their  passage.    Where  the  intent  is 
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plain,  it  is  to  have  effect,  unless  some  rule  of  law  should 
forbid.  I  admit  the  rule  of  construing  a  penal  statute  is 
strictly ;  but  much  of  the  ancient  strictness  is  relaxed,  as 
may  be  seen  by  refering  to  the  cases  arising  under  our 
Acts  prohibiting  trading  with  slaves  without  a  permit 
The  rule  of  reason  is  the  one  now  adopted.  The  words 
in  a  statute  are  to  be  construed  to  support  the  intent,  if 
that  be  plain,  and  the  words  will  admit  of  such  a  mean- 
ing. What  is  meant  by  the  words,  without  a  sufficient 
slope  to  admit  the  free  navigation  1  Do  not  they  mean  to 
say  to  the  defendant,  you  may  put  your  dam  across  McTier, 
if  you  will  put  in  a  slope  wide  edough  and  deep  enough 
for  the  passage  of  rafts,  and  which  shall  at  all  times  be 
open  when  needed  for  that  purpose  7  I  Uiink,  take  all  the 
words  together,  every  one  will  say  the  question  suggests 
the  obvious  meaning.  This  being  so,  are  not  the  allega- 
tions in  the  indictment  sufficient  %  Remember,  the  nuis- 
ance is  the  dam.  The  slope  is  an  exception  in  favor  of 
the  defendant,  found  in  the  enacting  clause.  The  Solici- 
tor negatives  it  by  saying  that  the  slope  was  not  sufficient 
to  admit  the  free  navigation.  No  doubt  that  sufficiently 
negatives  the  exception.  If  it  had  been  that  there  was 
no  slope  in  the  dam,  it  would  have  been  quite  sufficient 
to  have  said  "without  a  lock,  slope  or  canal."  *The  words, 
sufficient  to  admit  the  free  navigation,  pointed  the  defend- 
ant sufficiently  to  the  fact,  that  the  State  intended  to  en- 
quire whether  his  slope  did  admit  the  free  navigation. 
This  was  enough,  for  it  apprized  the  defendant  of  the  mat- 
ter to  which  his  answer  was  expected.  Did  the  proof 
sustain  the  allegations  1  It  is  clear  it  did  ;  for  about  the 
dam  blocking  up  the  entire  course  of  the  creek,  there  is 
no  doubt.  That  was  a  nuisance,  unless  the  defendant,  in 
good  faith,  had  provided  a  lock,  slope  or  canal,  sufficient  to 
admit  the  free  navigation.  The  State  went  on  to  shew  he 
had  not.  The  proof  was,  the  prosecutor  descended  the 
creek  to  the  dam ,  the  gates  were  down.  The  defendant 
came  out,  with  a  force  to  assist  him,  and  said  this  slope 
^^is  my  private  propeHy.^^    You  cannot  pass  it.    He  bad 

Ereviously  informed  the  prosecutor,  by  letter,  that  unless 
e  paid  toll,  $1  per  raft,  he  could  not  pass  the  slope.    When 
it  is  remembered  that  this  slope  is  the  defendant's  tvaste- 


Colombia^  Mat,  1844.  68? 

way,  necessary  for  the  preservation  of  his  dam  in  high 
water,  by  letting  it  off,  there  can  surely  be  no  difficulty  in 
saying  the  defendant  did  not  make  a  sufficient  slope  to  ad- 
mit the  free  navigation ;  for  the  defendant  said,  it  is  mj 
private  property,  and  claimed  to  collect  tolls.  This  shews 
that  it  was  not  of  that  public  character  contemplated  by 
the  Act.  It  was  not  common  to  all  who  chose  to  pass  by 
it.  The  free  navigation  of  McTier  was  obstructed  by  the 
defendant's  dam,  and  therefore  his  slope  was  not  sufficient. 
This  is  giving  effect  to  the  meaning,  and  not  sticking  upon 
the  precise  letter.  The  first  and  third  grounds  of  the 
plaintiff's  motion,  in  Ibney  vs.  Cullum,  are  disposed  of  by 
the  remarks  made  in  the  StcUe  vs.  Outturn.  As  to  the  third 
ground,  we  think  the  case  not  a  suitable  one  to  consider  it. 
Neither  the  attention  of  the  court  nor  the  counsel  was  di- 
rected to  the  question  of  special  damages.  No  proof  was 
heard.  It  seemed  to  be  conceded,  if  McTier  was  a  pub- 
lic highway,  that  the  plaintiff  could  not  recover.  The 
nonsuit  was  submitted  to,  on  the  proof  in  the  case  of  the 
State  vs.  CuUum,  in  which  the  prosecutor,  Toney,  the 
plaintiff,  was  the  main  witness.  His  proof,  as  to  the  ques- 
tion of  public  right,  was  conceded  to  be  true ;  and  my  un- 
derstanding was,  if  Gullum  got  a  new  trial,  that  then  the 
nonsuit  should  be  set  aside  in  Toney's  case.  Further  than 
this  we  will  not  now  go. 
The  motions  in  both  cases  are  dismissed. 

Richardson,  Evans,  Butler  and  Wardlaw,  JJ.  con- 
curred. 
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S.  M.  Dalrympk  vs.  William  Lofton. 

1.  lo  aa  action  of  slander,  the  de&matory  words  alleged  to  have  been 
spoken  were,  though  variously  stated  in  the  declaration,  substantially,  ''you 
swore  wisely  on  the  trial  of  a  case  between  me  and  Jerry  Joiner,  before 
'squire  Johnson."  The  declaration  contained  a  prefiuory  arennent,  thst  a 
case  between  the  present  defendant  and  Joiner  had  been  pending,  and  was 
tried  before  a  'Certain  Jesse  Johnson,  a  justice  of  the  quorum  for  the  district 
of  Laurens" — that  on  the  trial  thereof,  the  plaintiff  was  examined,  on  oath, 
and  gave  his  evidence  as  a  witness  for  the  said  Joiner ;  ahd  by  proper  aver- 
ments in  the  colloquium  and  inuendoes,  the  words  were  alleged  to  have  been 
spoken  in  reference  to  the  said  evidence.  It  was  AeZi,  that  the  words  spo- 
ken do  not,  per  se^  impute  the  guilt  of  perjury ;  and  that  the  prefiitory  aver- 
ment, of  which  the  plaintiff  offered  no  other  proof  than  such  as  was  to  be 
derived  from  the  admissions  of  the  defendant,  contained  in  the  words  them" 
selves,  should  have  been  proved  as  laid. 

2.  If,  by  court,  or  magistrate,  or  justice,  used  in  connexion  with  the 
swearing,  the  circumstance  of  a  tribunal  capable  of  trying,  or  an  officer 
competent  to  administer  an  oath,  had  been  added,  the  crime  of  perjury,  it 
seems,  would  have  been  fully  described ;  and  in  such  case,  the  materiality 
of  the  evidence,  and  the  jurisdiction  of  the  tribunal,  would  he,  prima  facie^ 
inferred.  But  in  the  absence  of  any  word  aptly  denoting  a  court  or  judicial 
officer,  the  word  << 'squire,"  or  <<esquire,"  by  the  usages  of  society  applied 
without  any  just  discrimination,  was  of  no  avail. 

Before  Earle,  J.  JVewberry,  Fall  Tferm,  1842. 

This  was  an  action  on  the  case,  for  words  imputing  to 
the  plaintiff  that  he  had  sworn  falsely  before  Squire 
Johnson,  in  a  certain  cause  wherein  the  present  defend- 
ant was  plaintiff,  and  Jerry  Joiner  was  defendant  The 
words  were  abundantly  proved  to  have  been  spoken  as 
laid  in  the  declaration,  on  several  occasions,  as  well  as 
other  words  of  similar  import,  by  way  of  aggravation.  It 
was  objected,  that  the  plaintiff  failed  to  prove  that  there 
was  such  a  trial  before  Squire  Johnson,  and  that  he  was 
sworn  as  a  witness.  As  the  defendant  himself  asserted 
the  facts,  his  Honor  held  it  unnecessary  to  prove  them 
as  on  an  indictment  for  perjury,  and  the  objection  was 
overruled. 
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The  main  defence  was,  that  the  evidence  of  the  plaintiff 
on  the  trial  before  the  justice  Wiais  immaterial  to  the 
issue.  It  then  became  important  to  ascertain  what  the  is- 
sue really  was.  The  defendant,  Lofton,  as  the  administra- 
tor of  James  M.  Dillard,  brought  suit  before  the  justice 
against  Joiner,  on  a  sealed  note,  payable  to  Dillard  in  his 
life  time.  Dillard  and  the  plaintiff,  Dalrymple,  had  like- 
wise been  partners  in  trade,  and  had  a  store  in  the  neigh- 
borhood, and  on  the  books  there  had  been  an  unpaid  ac- 
count, made  and  standing  open  long  after  the  note  fell  due. 
in  February,  1838,  a  payment  of  fifteen  dollars  was  made 
by  Joiner  to  the  wife  of  Dillard,  at  whose  residence  the 
store  was  kept,  in  the  absence  of  Dillard  and  the  clerk. 
She  gave  him  a  receipt  for  the  money,  which,  since  the 
former  trial,  had  been  lost,  and  could  not  be  produced. 
Both  Mrs.  Dillard  and  the  justice  deposed  that  the  receipt 
expressed  on  its  face  that  the  payment  was  made  on  the 
book  account.  Another  witness,  Denson,  who  drew  the 
receipt  for  Mrs.  Dillard,  thought  it  did  not  specify  how  the 
payment  was  to  be  applied ;  ne  was  present  when  it  was 
made,  and  Joiner  said  ne  owed  them,  and  they  might  apply 
it  as  thev  pleased,  he  did  not  care,  but  he  wished  it  credi- 
ted on  the  books.  On  t\ke  trial  of  the  suit  upon  the  note, 
Joiner  produced  Mrs.  Dillard's  receipt,  and  claimed  to  be 
allowed  a  credit  of  fifteen  dollars  as  paid  upon  the  note, 
and  offered  the  plaintiff,  Dalrymple,  as  a  witness  to  prove 
that  the  payment  was  not  credited  on  the  books.  He  was 
accordingly  sworn,  and  made  that  proof  On  the  present 
trial,  Joiner  was  sworn  as  a  witness,  and  deposed  that  he 
did  not  direct  how  the  money  should  be  applied ;  that  he 
met  with  Dillard  soon  afterwards,  and  told  him  to  apply 
It  as  he  thought  proper,  and  Dillard  replied,  the  note  was 
due  him  individually,  and  was  at  the  upper  store ;  that  he 
was  going  up  there,  and  would  get  it.  But  he  did  not  say 
how  he  would  apply  it.  On  the  trial  before  the  justice, 
he  contended  for  the  payment  on  the  note,  as  it  had  not 
been  credited  on  the  books,  and  Dillard  had  not  informed 
him  how  he  intended  to  apply  it;  and  the  issue  seemed  to 
be,  whether  he  had  received  credit  on  the  books ;  and  if 
not,  whether  he  should  be  allowed  the  credit  on  the  note. 
The  justice  reserved  the  question  for  consideration,  and 
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Lofton  was  under  the  impression  that  he  had  given  jadg- 
inent  against  him  at  the  time  the  words  were  filst  spoken. 
But  judgment  was  finally  given  in  his  favor,  although  he 
afterwards  allowed  the  credit  of  fifteen  dollars  on  the  note. 
It  was  insisted  for  the  defendant,  that  on  the  trial  before 
the  justice,  the  defence  set  up  by  Joiner  against  the  note, 
was  palpably. a  discount  of  fifteen  dollars  paid  to  the  firm, 
which  was,  in  law,  inadmissible,  and  therefore  the  evidence 
given  to  support  it  wholly  immaterial,  it  being  a  matter  of 
indifference  whether  the  payment  was  credited  on  the  books 
or  not.  And  the  court  instructed  the  jury,  that  if  such 
was  their  view  of  the  issue  before  the  justice,  then  the  evi- 
dence of  the  plaintiff  on  the  trial  was  immaterial,  and  their 
verdict  should  be  for  the  defendant.  But  if  the  question 
was,  whether  the  payment  of  fifteen  dollars  had  been  made 
on  the  note,  or  whether  Dillard  had  agreed  so  to  apply  it, 
and  thus  entitle  Joiner  to  claim  the  benefit  of  it  as  a  credit 
on  the  note,  then  it  would  seem  to  be  material  to  prove 
that  the  amount  had  not  been  entered  to  his  credit  on  the 
book  account.  In  this  view  of  the  issue  before  the  jus- 
tice, the  evidence  of  the  plaintiff  would  be  material.  The 
evidence  of  Joiner  himself  went  strongly  to  sustain  this 
latter  view ;  and  the  question,  what  was  the  issue  before 
the  justice,  seemed  to  be  properly  a  question  for  the  jury. 
The  verdict  was  for  $3000.  On  a  former  trial,  the  jui^ 
had  found  only  $500,  and  the  court  made  no  remarks  to 
guide  the  jury  in  regard  to  the  amount  of  their  verdict 

The  defendant  appealed,  and  moved  the  Court  of  Ap- 
peals for  a  nonsuit,  on  the  grounds : 

1.  That  the  words  spoken  and  alleged  in  the  declaration 
not  being  acticmable,  per  S6,  the  extrinsic  circumstances 
which  rendered  them  a4:tionable^  should  have  been  proved, 
as  alleged. 

2.  Because  the  colloquium  contained  in  the  counts  of  the 
declaration  was  not  proved  as  alleged. 

And  for  a  new  trial, 

1.  Because  the  verdict,  from  the  circumstances,  is  un- 
reasonable, excessive  and  outrageous. 

2.  Because  the  evidence  given  by  the  plaintiff  before  the 
justice  in  the  case  tried,  was  immaterial  to  the  tssue,  and 
consequently  no  l^;al  slander  was  uttered. 
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3.  Because,  whether  the  evidence  given  by  the  plaintiff 
before  the  magistrate  was  material  or  immaUrial^  was  a 
question  of  law,  and  should  have  been  decided  by  the 
court,  and  his  Honor  erred  in  charging  the  jury,  that  it  was  a 
rmzed  question  of  law  and  fact,  and  submitted  it  to  the 
jury. 

4.  Because,  from  the  case  made  out  from  the  evidence, 
it  is  evident  that  the  evidence  given  by  the  plaintiff  before 
the  justice,  was  whoUy  immaterial  to  the  issue  then  to  be 
tried,  and  his  Honor  should  hojoe  so  charged^  and  that  the 
verdict  should  have  been  for  the  defendant. 

5.  Because  his  Honor  charged  the  jury,  that  if  the  de* 
feoce  before  the  magistrate  was  payment,  the  evidence  of 
tha  plaintiff  was  material  to  the  issue. 

6.  Because  the  verdict  was  contrary  to  law  and  evidence. 

SuUwatiy  Irby  and  Fair^  for  the  motion. 
Pope  <&  CoJdwelLy  contra. 

Curia^  per  Wardlaw,  J.  The  defamatory  words  al- 
leged to  have  been  spoken,  are  variously  stated  in  the  decla- 
ration, but  are  all  substantially  embraced  in  the  expressions, 
"you  swore  falsely  on  the  trial  of  a  case  between  me  and 
Jerry  Joiner,  before  'squire  Johnson."  The  declaration 
contains  a  prefatory  averment,  that  a  case  between  the  pre- 
sent defendant  and  Jerry  Joiner,  had  been  pending  and 
was  tried  before  a  "certain  Jesse  Johnson,  a  justice  of  the 
quorum  for  the  district  of  Laurens,"  and  that,  on  the 
trial  thereof  the  plaintiff  was  examined,  on  oath,  and 
gave  his  evidence  as  a  witness  for  the  said  Jerry  Joiner ; 
and  by  proper  averments  in  the  colloquium  and  innuendoes, 
the  words  are  alleged  to  have  been  spoken  in  reference  to 
the  said  evidence.  Upon  the  late  trial  of  this  case  below, 
the  plaintiff  gave  no  other  proof  of  any  of  the  matter  con- 
tained in  the  prefatory  averment,  than  such  as  was  to  be 
derived  from  the  admissions  of  the  defendant,  contained  in 
the  words  themselves.  The  defendant's  motion  for  non- 
suit was  overruled  by  the  decision  of  the  circuit  Judge, 
and  the  propriety  of  that  decision  is  presented  for  consi* 
deration  in  the  first  ground  of  the  present  appeal. 

The  question  in  effect  is,  whether  the  words  are  action- 
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Me  perse*  If  they  are  so,  the  prefatory  averment  wasi 
wholly  immaterial,  and  may  be  altocetber  stricken  out. 
Of  course  it  need  not  be  proved.  If,  however,  the  aver- 
ment was  necessary  to  shew  that  the  words  imputed  a 
criminality  which,  per  se,  they  would  not  be  held  to  mean, 
then  the  avermient  must  be  proved  as  laid,  even  although 
it  may  be  more  precise  than  was  necessary.  The  slander- 
ous words,  like  any  other  declarations  of  a  party,  are  ad- 
missions of  the  truth  of  what  they  state.  The  question  is 
then  resolved  into  the  enquiry,  whether  these  words  do  of 
themselves  impute  the  guilt  of  legal  perjury.  The  mo- 
dern decisions  nave  very  much  relaxed  the  strictness  which 
anciently  prevailed  as  to  the  allegation  and  proof  of  slan- 
derous words  ;  and  it  is  now  clear,  that  if  the  words  them- 
selves convey  a  slanderous  imputation,  it  is  indifferent 
whether  the  circumstances  referred  to  really  exibted,  or 
were  invented  by  the  defendant.  Still,  however,  the  law 
does  not  consider  fore-siDearing  or  false-swearings  of  itself, 
to  signify  perjury  ;  and  where  such  word  is  used,  unless 
from  the  accompanying  words  it  be  clear  that  a  judicial 
fore*swearing  was  meant,  the  plaintiff  must  shew  upon  the 
record,  that  the  defendant  alluded  to  some  particular  fore- 
swearing which  amounted  to  perjury.  1  Starke  on  Slan- 
ber,  by  Wendal,  397,  marg.  If  the  words  contoin  a  de- 
scription of  all  the  circumstances  that  constitute  perjury, 
they  have  the  same  effect  as  if  the  technical  word  per- 
jury was  used;  but  if  they  omit  any  material  circum- 
stance, that  circumstance  must  be  supplied  by  averment; 
and,  at  any  rate,  before  verdict,  will  not  be  infered  by  giv- 
ing to  other  words  their  most  aggragated  sense. 

Here,  reference  to  "swearing"  on  a  "trial"  in  a  "case," 
may  be  understood  to  point  to  a  judicial  oath,  but  not 
plainly.  If  by  court,  or  magistrate  or  justice,  used  in  con- 
nexion with  tne  swearing,  the  circumstance  of  a  tribunal 
capable  of  trying,  or  an  officer  competent  to  administer 
an  oath,  had  been  added,  the  crime  of  perjury  would 
seem  to  be  fully  described.  In  such  case  the  materiality 
of  the  evidence,  and  the  jurisdiction  of  the  tribunal,  would, 
under  the  authority  of  this  case,  when  formerly  before  this 
court,  (2  McMuUan,  172,)  be,  prima  facie,  inferred,  until  the 
defendant  had,  by  his  evidence,  shewn  the  transaction  to 
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which  the  words  referred,  and  the  immateriality  of  the 
evidence  spoken  of,  or  the  want  of  jurisdiction  in  the  tri- 
bunal meant.  But  in  the  absence  of  any  word  aptly  de- 
noting a  court  or  judicial  officer,  the  word  <*  'squire,"  or 
"esquire,"  which  is  unknown  to  our  law,  and  is,  by  the 
usage  of  our  society,  applied  without  any  just  discrimina- 
tion, can  be  of  no  avail.  It  does  not,  then,  appear  from 
the  words,  but  that  the  trial  was  had,  and  the  oath  taken, 
before  some  individual  who  had  usurped  authority,  or  to 
whom  the  parties  in  the  "case"  had  voluntarily  submitted 
their  dispute :  and  so  the  words  do  not,  of  themselves,  im- 
pute the  guilt  of  perjury.  The  prefatory  averment  should, 
then,  have  been  proved  as  laid ;  and  although  the  words 
themselves  may  have  admitted  all  of  it,  except  the  oflScial 
character  of  'squire  Johnson,  and  the  subsequent  testimo- 
ny may  have  shewn  that  he  was  a  magistrate,  it  seems  in 
no  stage  of  the  case  to  hav^e  been  proved  that  he  was  a 
justice  of  the  quorum. 

If  the  want  of  this  proof  had  been  held  material  by  the 
circuit  Judge,  no  doubt  the  defect  would  have  been  sup- 
plied easily,  and  in  conformity  with  our  practice.  The 
plaintiff  should  not,  then,  suffer  for  the  error  of  the  Judge, 
by  our  now  ordering  a  nonsuit  But  for  the  defendant  it 
is  urged,  besides  that  Johnson's  being  a  justice  of  the  quo- 
rum was  neyer  proved,  that  by  the  plaintiff  being  permit- 
ted to  rely  for  proof  of  his  averments  wholly  on  the  de- 
fendant's admissions,  the  defendant  has  been  obliged  to 
call,  for  explanation  of  the  transaction  referred  to,  witness- 
es whom  otherwise  the  plaintiff  must  have  called ;  and 
the  question  of  materiality,  which  defendant  might  have 
enquired  into,  by  cross-examination,  and  presented  a  mo- 
tion for  non-suit,  has  thus  been  transferred  from  the  court 
to  the  jury.  That  some  disadvantage  was  brought  upon 
the  defendant  by  the  course  of  trial,  which  the  decision 
of  the  circuit  Judge  produced,  is  manifest- 
Justice,  then,  will  be  best  done  by  a  new  trial,  and  that 
is  a6cordingly  ordered. 

Richardson,  O'Neall,  Evans,  BuTiiSR,  and  Frost,  JJ. 
concurred. 

75 
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2!  J.  Ancrum  v$.  H.  T.  Shne. 

1.  A  special  assumpsit  on  a  warranty  of  soundness  for  damages,  is  sub- 
ject to  the  rule  governing  actions  sounding  in  damages,  that  interest  is  not 
recoverable  eo  nomine, 

2.  The  general  rule  is  to  allow  interest  eo  nomine^  only  on  money  demands 
certain,  or  capable  of  being  reduced  to  a  certainty,  and  payable  at  a  definite 
time,  either  expressly  or  impliedly. 

3.  There  may  be  some  exceptions  to  the  rule,  and  its  application  has 
been  extended  by  construction  of  law. 

4.  Interest  being  stated  damages  on  pecuniary  liabilities,  to  find  a  sum 
with  interest  in  an  action  sounding  in  damages,  is  to  allow  damages  on 
damages,  which  is  an  incongruity. 

Before  O'Neall,  J.  Kershaw,  Spring  Term,  1844. 

This  was  an  action  on  the  warranty  of  a  pair  of  horses ; 
they  were  warranted  sound  in  every  respect,  "except  the 
eyes  of  one  of  them,  which  were  accidentally  hurt,  but  I 
believe  they  will  not  go  blind." 

Tha  proof  was,  that  at  the  sale  the  horse's  eyes  ;^ere 
sore — the  defendant  represented,  that  it  had  been  occa- 
sioned by  tying  the  horse  to  a  sappling,  around  which  he 
had  wound  his  halter  so  as  to  bring  his  eye  in  contact 
with  the  stump  of  a  limb  which  had  been  cut  off,  and  the 
strap  of  the  halter  over  the  other  eye.  Mr.  Wra.  A.  An- 
crum and  Major  John  Canty,  both  of  them  said  that  they 
thought  the  eyes  had  been  sore  long  before  the  sale.  The 
witnesses  for  the  defendant,  Robert  Sloan  and  Templetoo, 
proved  that  the  injury  to  the  horse's  eyes  took  place  in 
the  manner  described  by  the  defendant  when  ne  sold. 
The  horse's  eyes  from  the  day  of  sale,  became  worse  and 
worse,  and  finally  went  out.    He  was  now  dead. 

Mr.  Wm.  Ancrum  proved  that  the  horse  was  broken 
winded,  but  that  he  ran  in  the  plaintiff's  carriage,  and 
was  used  with  the  other. 

The  defendant's  witness  said  he  was  not  then  broken 
winded. 

The  jury  were  instructed,  that  as  to  the  eyes,  there  was 
no  warranty  beyond  the  description  how  they  came  to  be 
sore.    If  that  was  false,  then  so  far  the  plaintiff  might  be 
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entitled  to  recover.  If  it  was  true,  he  could  not  recover 
for  the  defect  in  the  eyes. 

As  to  the  wind  of  the  horse,  the  jury  were  told  that  if 
it  existed  at  the  sale,  it  was  such  a  permanent  defect  as 
would  entitle  the  plaintiff' to  recover ;  for  although  he  had 
used  the  horse,  it  generally  rendered  a  horse  valueiesSi 
and  was  therefore  a  disease  which  might  entitle  him  to  a 
verdict. 

The  price  paid  for  the  horses  was  $405.  The  jury 
were  told,  if  they  believed  that  there  was  a  false  represen- 
tation as  to  the  eyes,  or  if  the  horse  was  broken  winded, 
to  find  a  verdict  which  would  make  the  horse  sound  to  the 
plaintiff  as  one  of  the  match ;  and  on  agreeing  on  that  sum, 
they  might  give  interest  on  it  from  the  sale. 

They  found  for  the  plaintiff  $230,  with  interest  from 
4th  December  1840,  the  day  of  sale. 

The  defendant  moved  the  Court  of  Appeals  to  set  aside 
the  verdict  in  this  case,  and  for  a  new  trial,  on  the  follow- 
ing grounds. 

1.  Because  the  jury  has  given  interest  on  the  damage 
found,  eo  nomine. 

2.  Because  the  jurv  was  charged  that  the  horse  proved 
to  be  broken  winded,  was  wholly  worthless,  when  the 
proof  was  that  he  was  constantly  used  by  plaintiff  for  the 
purpose  for  which  he  bought  him. 

3.  Because  the  weight  of  evidence  was  clearly  Y^ith  the 
defendant. 

4.  Because  the  verdict  gives  plaintiff  more  than  the 
original  price  of  the  horse. 

J.  M.  DeSauasure^  for  the  motion.     Withers^  contra. 

Curiaj  per  Frost,  J.  The  grounds  of  appeal,  except 
the  first,  present  objections  to  the  recovery  against  the  de- 
fendant, proper  for  the  consideration  of  the  jury,  which,  in 
the  opinion  of  the  court,  have  been  concluded  bv  the  ver- 
dict The  first  presents  the  question  of  law,  whether,  in 
a  special  action  on  the  case,  in  assumpsit  on  a  warranty 
of  soundness,  iaterest  is  recoverable,  eo  nomine. 

It  is  necessary  to  the  allowance  and  estimate  of  interest, 
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to  aacertain  the  sum  due  and  the  time  when  payable.  Ac** 
cordingly,  all  engagements  or  acknowledgments  in  wriling, 
expressing  the  sum  due  and  the  tioie  of  payment,  have 
been  recognized  as  liquidated  demands,  and  on  them  it 
hai^  been  permitted  to  recover  interest  by  way  of  damages. 
Interest  has  also  been  allowed  on  liabilities  to  pay  money, 
tho'  not  in  writing,  if  the  sum  is  certain  or  capable  of  being 
reduced  to  a  certainty,  from  the  time  when,  either  by  the 
agreement  of  the  parties  or  the  construction  of  law,  the 
payment  was  demandable.  As  in  cases  of  money  had  and 
received,  paid  for  the  use  of  another,  or  by  mistake,  or  on 
ad  account  stated;  and  on  open  accounts  by  express  agree^ 
ment ;  and  when,  by  the  course  of  dealing  between  the  par* 
ties  or  the  usage  of  trade,  such  agreements  may  be  inferred. 
The  time  of  payment  must  also  be  determined,  either  by 
the  agreement  of  the  parties,  the  course  of  dealing  between 
them,  by  known  custom,  or  the  usage  of  trade.  Thus,  open 
accounts  do  not  bear  interest,  tho'  the  sum  is  certain,  be- 
cause by  custom  the  credit  is  indefinite.  But  if  there  be 
an  agreement,  expressed  or  implied,  it  is  allowed  accord«> 
ingly.  It  is  not  recoverable  on  a  quantum  meriuty  for 
work  and  labor,  nor  quantum  valebat,  for  goods  sold,  nor 
on  a  verbal  contract  to  pay  a  certain  sum  for  rendering  a 
service,  1  Hill,  393 ;  nor  on^a  due  bill,  payable  on  demand, 
though  expressed  to  be  for  a  loan  of  money,  on  the  day  of 
the  date,  except  from  the  time  of  demand,  2  Bail.  276 ;  nor 
on  a  balance  of  a  factor's  account,  due  to  his  employer, 
except  from  the  time  of  demand.  1  Hill,  400.  Other  cases 
might  be  adduced  to  shew  that  the  general  rule  is  to  al- 
low interest,  eo  nomi^ne^  only  on  money  demands  certain  or 
capable  of  being  reduced  to  a  certainty,  and  payable  at  a 
definite  time^  either  expressly  or  impliedly.  There  nuiy 
be  some  exceptions  to  the  rule,  and  its  application  has 
been  extended  bv  construction  of  law.  Thus,  on  a  breach 
of  warranty,  if  the  contract  be  rescinded  by  a  tender  of  the 
property  to  the  seller,  indMuuus  aesumprit  will  lie  for  the 
price  paid,  ts  money  had  and  received  by  the  vendor  to 
the  use  of  the  vendee^  and  interest  may  be  recovered.  And 
in  covenant  on  a  warranty  of  title,  interest  may  be  founds 
in  addition  to  the  value,  for  a  total  or  partial  eviction^ 
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These  cases  proceed  on  the  gBoond  of  a  rescision  of  con- 
tract, and  restitution  to  the  plaintiff  of  the  price  paid. 

But.a  special  assumpsit  on  a  warranty  of  soundness  for 
damages  is  subject  to  the  rule  governing  actions  sounding 
in  damages,  that  interest  is  not  recoverable  eo  namme.  In 
Hahnes  V8.  Alisroom,  1  Tread.  21,  which  was  a  special  as- 
sumpsit,  the  law  is  thus  affirmed  by  Nott,  J.  '^This  was 
a  special  action  on  the  case,  sounding  altogether  in  dama- 
geS)  and  therefore  could  not  carry  interest.  I  think  the 
jury  might  have  made  the  value  of  the  property  and  inter- 
est thereon  the  measure  of  damages,  and  found  a  verdict 
for  the  aggr^ate  amount,  but  no  law  has  been  introduced 
to  shew  that  they  could  give  interest  eo  nomine  in  an  ac- 
tion of  this  sort"  Golcock,  Brevard  and  Grimke,  J's.  con- 
curred. This  case  has  never  been  overruled,  tho'  Nott,  J. 
in  Baekwood  m.  Leman^  Harp.  220,  and  in  BaUbrick  m. 
Ibfan^  3  McG.  504,  questioned  its  propriety.  In  neither 
ease  was  the  principal  involved.  The  first  Was  an  assump- 
sit to  recover  the  difference  in  amount  of  two  auction  saleS| 
against  a  purchaser  who  had  failed  to  comply  with  the 
terms  of  the  first  sale,  in  which  a  verdict  for  tne  amoont 
with  interest  was  supported  on  the  ground  of  a  liquidated 
demand.  And  in  the  second,  interest  was  allowed  on 
the  value  of  1200  lbs.  of  cotton,  the  stipulated  compensa- 
tion for  a  year's  employment  of  an  overseen  Both  cases 
are  within  the  principle  affirmed  in  this  case.  In  the  last 
of  them,  Nott,  J.  in  argument,  remarks — "why  ma}r  not  in- 
terest be  allowed  by  the  name  of  interest,  as  well  as  b)r  > 
way  of  damages  1  Every  action  of  assumpsit  is  an  action 
for  damages  for  breach  of  a  contract.  Interest  is  Always 
given  by  way  of  damages ;  and  yet  on  bills,  notes  and 
money  had  and  recieved,  it  may  be  given  under  the  name 
of  interest ;  and  I  can  see  no  reason  why  it  may  not  be 
given  in  every  case  of  a  contract  for  the  delivery  of  pro- 
perty or  the  payment  of  money,  whether  express  or  im- 
plied." Other  aicta  may  be  found  qualifying  or  disapprov- 
ing the  case  of  Holmes  w.  Misroom.  It  must  be  observed 
that  the  remarks  of  Nott,  J.  are  limited  to  cases  of  contract 
for  the  delivery  of  property  or  payment  ot  money,  and  may 
consist  with  tne  principle  of  this  case. 
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To  the  argument,  if  interest  may  be  allowed  in  the  ag- 
gregate damages  found  by  a  verdict,  why  may  it  not  be 
allowed  eo  fwmine  7  The  rely  is,  the  law  does  not  inquire 
into  the  particulars  of  a  verdict  for  damages,  and  in  some 
cases  interest  furnishes  a  just  and  convenient  measure  for 
the  jury.  But  it  is  a  stated  compensation  for  the  use  of 
money,  and  as  it  cannot  be  separated,  even  in  idea,  from 
debt,  seems  not  properly  incident  to  uncertain  and  con- 
tingent damages.  Tne  distinction  is  admitted  to  be  one  of 
form,  depending  on  the  form  and  cause  of  action.  It  is 
necessary  and  obligatory  by  law,  to  maintain  the  forms  of 
action,  with  the  distinctive  rules  which  govern  them.  If 
this  argument  is  not  allowed  to  be  decisive,  there  is  no 
reason  why  assumpsit  should  not  be  brought  on  a  sealed 
instrument,  or  one  form  of  action  serve  alike  for  all  con- 
tracts as  well  as  torts.  Besides,  in  actions  sounding  in 
damages,  the  liability,  amount  and  time,  necessary  inci- 
dents for  the  allowance  of  interest,  are  not  ascertained  and 
determined  until  the  verdict  is  rendered.  Interest  being 
stated  damages  on  pecuniary  liabilities,  to  find  a  sum  with 
interest  in  an  action  sounding  in  damages,  is  to  allow 
damages  on  damages,  which  is  an  incongruity.  If  reason 
is  to  settle  the  question,  the  rule  will  be  extended  beyond 
special  assumpsit,  for  there  is  no  better  reason  to  allow 
interst  on  damages  in  special  assumpsit,  for  firaud,  imposi- 
tion, or  tortious  breach  of  contract,  than  may  be  urged  for 
its  allowance  on  damages  in  trespass  for  assault  and 
battery. 

The  motion  for  a  new  trial  is  granted,  unless  the  plain- 
tiff release  the  interest 

Richardson,  Botlbr  arid  Wardlaw,  JJ.  concurred. 
O'Nball  and  Evans,  JJ.  dissented. 
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The  S^te  vs.  Samuel  Sumner^  WUHam  Faucet  and  W.  G. 

Scales. 

1.  Defeodalns  were  indicted  and  convicted  of  a  riot  Two  of  them  had 
staked  money,  and  were  about  engaging  in  a  prize  fight  On  the  interfer* 
eDce  of  a  magistrate,  one  of  the  combatants  was  willing  to  desist,  but  one 
of  the  defendants,  acting  as  second  to  one  of  the  parties,  insisted  that  they 
should  fight,  if  they  choose.  The  magistrate  retired,  but  the  tumult  being 
renewed,  he  caused  the  proposed  combatants  to  be  arrested,  and  brought  be- 
fore  him  to  give  bonds  to  keep  the  peace.  The  second  who  had  insisted  on  the 
fight,  came  to  the  office  of  the  magistrate,  and  exhorted  the  party  for  whom 
he  was  to  act  not  to  give  bond,  whereupon,  after  making  some  resistance,  he 
was  arrested  and  committed.  Held^  that  defendants  were  guilty  of  a  rout, 
and  that  the  general  verdict  of  guilty,  was  sufficient,  though  the  evidence 
only  established  that  they  were  guilty  of  rout  or  unlawful  assembly. 

Before  Butler,  J.  C^iion,  March  Term^  1842. 

The  defendants  were  indicted  and  convicted  of  a  riot. 
The  facts  upon  which  the  defendants  were  convicted, 
came  out  from  the  evidence  of  Gen.  Daniel  Wallace,  an 
acting  justice  of  the  peace.  He  said  that  in  going  down 
the  main  street  of  Union  village,  on  sale  day,  he  beard  a 
great  tumult,  was  informed  that  a  prize  fight  was  about  to 
take  place,  between  Scales  and  Faucet,  for  $100  a  side — 
The  heads  of  the  combatants  had  been  closely  shaved  and 
the  money  staked — The  crowd  was  very  much  excited, 
and  the  witness  said  he  never  saw  such  a  tumultuous 
meeting  in  the  streets.  He,  as  a  peace  officer,  interposed 
and  said  the  fight  should  not  take  place — Scales  was  wil- 
ling to  submit  to  the  suggestion,  and  gave  up  the  combat 
— Sumner,  who  was  acting  as  the  second  of  Faucet,  said 
he  should  fight  if  he  chose,  and  that  they  should  not  in- 
terfere or  crowd  upon  him.  The  witness  went  into  his 
office,  under  the  impression  that  the  fight  would  be  given 
over ;  but  in  a  short  time,  the  tumult  increased,  and  ar- 
rangements were  making  for  the  parties  to  engage— one 
Farr  acting  as  second  of  Scales,  and  Sumner  as  the  second 
of  Faucet.  At  this  point  of  time,  the  witness  had  Scales 
and  Faucet  arrested  and  brought  before  him  to  enter  into 
bonds  to  keep  the  peace — Sumner  thrust  his  head  in  the 
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office  and  said  to  Faucet,  '^  to  jail  rather  than  give  bond ;" 
— the  witness  said  "there  is  room  for  you" — Sumner  re- 
plied "commit  and  be  damned" — whereupon  he  was  arrest- 
ed, aOer  making  some  resistance,  and  committed. 

The  presiding  Judge  defined  the  offence  of  riot  and  left 
the  case  to  the  jury — and  they  found  the  defendants  guilty. 

Defendants  appealed,  on  the  following  grounds. 

1.  Because  hts  Honor,  the  presiding  Judge,  charged  the 
jury  that  the  defendants  shaving  their  heads  in  prepara- 
tion for  combat  might  be  considered  by  them  an  act  suffi- 
ciently unlawful,  when  acting  in  concert,  to  constitute  a 
riot. 

2.  Because  no  overt  act  was  proved  to  have  been  com- 
mitted by  the  defendants,  nor  was  there  any  concert  of  ac- 
tion between  the  defendants  Scales  and  Sumner  proved 
on  the  trial. 

Gouddock^  for  the  motion. 

DawkinSj  Sol.  contra.  Cited  Rice  Rep.  521 ;  Archbold 
Crim.  Plead.  446 ;  1  Speer's  Rep.  13. 

Curia^  per  Evans,  J.  A  riot  is  defined  by  Russell  and 
other  writers  on  criminal  law,  to  be  a  tumultuous  meeting 
of  three  or  more  persons  upon  some  common  purpose,  to 
do  an  unlawful  act,  which  they  actually  execute  with  vio- 
lence. A  rout  is  a  similar  meeting,  and  differing  from  a 
riot  only  in  this,  that  they  do  not  actually  execute  their 
purpose,  but  only  make  some  motion  towards  its  execu- 
tion. These  parties  bad  no  doubt  assembled  with  a  com- 
mon intent  to  commit  a  breach  of  the  peace.  Preparations 
had  been  made  for  the  combat,  and  blows  only  were  ne- 
cessary to  constitute  the  offence  of  riot,  beyond  all  doubt 
What  degree  of  execution  of  their  purpose  will  convert  a 
rout  into  a  riot,  it  may  be  often  difficult  to  determine.  But 
this  case  does  not  require  any  such  distinction  to  be  made. 
The  preparation  for  battle,  the  staking  the  money,  will 
clearly  make  them  guilty  of  a  rout.  These,  as  was  said 
in  the  State  m.  Bi^azU  and  othersy  Rice  Rep,  257,  are  kin- 
dred offences,  the  lesser  is  included  in  the  greater,  and  a 
general  verdict  of  guilty  is  sufficient,  though  the  evidence 
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establishes  no  more,  than  that  they  were  guilty  of  rout  or 
unlawful  assembly.     The  motion  is  dismissed. 

Richardson,  CNkai.!-,  Evai*3,  Wahpj^aw,  and  Frost, 
JJ.  concurred. 


William  H.  Raff  and  wife  i».  John  Itiomas. 

1.  R.  S.  died  in  1819,  and  at  the  sale  of  his  property  by  his  executors, 
seyeral  slaves  were  bid  off  by  one  J.  T.  the  defendant,  one  of  which  was  the 
woman,  with  her  increase,  now  in  dispute.     J.  T.  said  he  had  bid  them  off 
for  one  J.  M.  as  his  agent.    J.  M.  sent  his  note  to  the  exeoutor,  with  his  &• 
ther's  name  as  security,  which  was  not  regarded  by  the  executor  as  snffl* 
dent    Afterwards,  a  letter,  purporting  to  have  been  written  by  one  D.  T. 
was  sent  to  the  executor,  in  which  it  was  stated  he  would  become  J.  Hi's, 
security,  whereupon  the  negroes  were  sent  to  J.  M.  who  was  the  putative 
&ther  of  plaintiff's  wife.     In  a  few  days  after  the  delivery  to  J.  M.  he  sent 
the  woman  now  claimed  to  N.  S.  the  widow  of  R.  S.  and  grand-mother  of 
plaintiff's  wife,  whose  mother,  a  daughter  of  N.  S.  resided  with  her.     The 
mother  said  she  received  the  slave  sent  as  a  gift  from  J.  M,  to  Us  then  in* 
£mt  daughter,  and  held  her  as  such  six  or  seven  ye^rs.     It  was  io  evidence 
that  plaintiffs  wife  was  bom  in  1814,    The  negroes  in  dispute  were  seized 
by  the  sheriff  in  1896,  and  afterwards  sold  under  legal  proceedings  against 
one  J.  9.  a  soo  of  R  S.  deceased,  and  purchased  by  defendant    After  the 
purchase  of  J.  M.  the  note  of  J.  S,  had  been  taken  by  the  executors  for  the 
exact  amount  of  his  purchase,  and  his  note  delivered  up.    ).  8,  removed  all 
the  negroes  purchased  except  the  woman  claimed,  and  her  mother-^these 
he  left  with  his  mother,  N.  S.    Plaintift's  wife  claimed  under  an  alleged 
parol  gift  froo^  her  father,  J.  M.  and  by  possession  under  the  Statute  of  Li- 
mitations.   The  mother  of  plaintiff's  wife  was  married  in  1827,  to  one  J.  L. 
the  property  remaining  with  N.  S.  till  after  her  marriage.    L.  after  his 
marriage  refused  to  take  the  woman  claimed,  or  to  permit  his  wife  to  do  so, 
who  was  asked  by  plaintiff's  counsel  to  give  the  reasons  why  her  hnsban4 
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Jit  refused.  Heldy  that  the  declamticms  of  the  husband,  as  to  the  reasens  of 
his  refasal,  were  incompeteiit,  as  hearsay  evidence,  and  as  not  forming  any 
part  of  the  res  gesta. 

2.  It  would  have  been  competent  for  the  wife  to  have  said  all  that  could 
have  been  properly  established  by  his  declarations — they  were,  therefore, 
objectionable,  both  as  hearsay  and  as  secondary  evidence. 

3.  As  it  appeared  in  evidence,  N.  S.  had  actual  possession  of  the  slave, 
her  declarations  were  admissible  in  evidence,  to  give  character  to  the  act  of 
possession,  and  this  evidence  was  not  to  be  precluded  on  the  ground  that  the 
wife  of  J.  L.  first  proved  possession  in  herself 

Before  Butler,  J.  Umon^  Spring  Term^  1844. 

Detfnue  for  seven  slaves — Haley,  and  her  children. 
There  is  no  material  difference  in  the  general  statement  of 
this  case  from  what  it  was  on  a  former  trial,  as  reported 
by  Judge  O'Neall.  The  summary  of  the  case  is  this :  Reu- 
ben Sims  died  some  time  in  the  year  1819,  and  hia  pro- 
perty was  sold  in  the  latter  part  of  that  year,  by  his  execu- 
tor, Benjamin  Maybin.  Haley,  at  that  time,  (and  from  the 
time  of  plaintiff's  birth,  in  the  fall  of  1814,)  was  the  nurse 
of  the  plaintiff,  Mrs.  Amanda  Ruff,  whose  mother's  name, 
at  that  time,  was  Cicily  Sims,  daughter  of  Reuben  Sima, 
and  whose  putative  father's  name  was  James  Mormon. 
The  plaintiff,  an  illegitimate  child,  claims  the  negroes  ia 
question,  under  parol  gift  from  the  father.  When  this  ne- 
gro and  her  mother,  Pat,  and  two  fellows,  were  sold,  Eaph 
and  Harry,  they  were  bid  off  by  John  Thomas,  the  defend-' 
ant,  and  charged  to  him  in  the  sale  bill.  Thomas  said  he 
had  bid  the  negroes  off  as  the  agent  of  James  Mormon, 
who  was  not  at  the  sale,  in  consequence  of  the  unfriendly 
feeling  of  the  Sims's  family  towards  him.  Maybin,  the  ex- 
ecutor, agreed  to  let  Mormon  have  them,  upon  his  giving 
security.  Mormon  sent  a  note  in  the  first  instance,  with  his 
father's  name  to  it  as  security.  The  executor  did  not  re- 
gard this  as  sufficient.  John  Thomas  then  brought  a  let- 
ter, purporting  to  have  been  written  by  Captain  David 
Thomas,  in  which  he  said  he  would  become  security, 
whereupon  the  negroes  were  sent  to  Mormon.  In  a  few 
days  afterwards,  Haley  was  brought  by  her  own  father,  (a 
slave)  to  Mrs.  Nancy  Sims,  the  widow  of  Reuben  Sims, 
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and  grand-raother  of  Amlinda.  The  circumstancea  under 
which  the  girl  was  brought  there,  were  detailed  by  Mrs* 
Cicily  Lyles,  the  mother  of  Amanda.  The  witness  was 
living  with  her  mother,  Nancy  Sims,  and  when  Haley  waa 
left  there,  witness  received  her  as  a  gift  from  her  father, 
James  Mormon,  to  his  daughter  Amanda,  and  held  her  aa 
such  for  six  or  seven  years.  Some  time  in  1826,  Haley 
was  taken  by  the  deputy  sheriff,  Moffit,  but  was  returned 
to  finish  the  crop.  Haley  worked  under  overseers  employ- 
ed by  Nancy  Sims;  but  witness  had  her  whenever  she 
wanted  her  to  attend  on  Amanda.  The  witness  was  mar- 
ried to  Lyles  in  1827.  Haley  did  not  go  with  her  husband, 
who  refused  to  take  her.  Here  the  witness  was  asked  what 
reasons  her  husband  gave  for  not  taking  Haley.  His  de^ 
clarations  were  rejected  as  incompetent. 

Nathan  Sims  gave  evidence  that  in  1818,  he  heard  Mor- 
mon say  he  had  given  Haley  to  his  child,  Amanda,  and  in 
a  boasting  way  said  he  would,  at  a  subsequent  time,  give 
her  a  fortune.  This  witness  proved  that  Amanda  was  born 
in  1814,  about  the  time  the  troops  were  on  their  march  to 
Gbarieston. 

Tarlton  Murphy  said  he  had  charge  of  Haley,  as  over- 
seer of  Nancy  Sims,  and  that  whenever  Amanda  wanted 
her  to  go  to  meeting,  she  was  allowed  to  take  her  as  her 
servant. 

On  one  or  two  occasions,  when  he  was  whipping  Haley, 
Amanda  and  Mrs.  Nancy  Sims  requested  him  to  desist,  aa 
Amanda  and  Cicily  kept  a  fuss,  <fec. 

The  family  bible  was  offered  in  evidence.  The  book  it- 
self was  not  rejected ;  but  the  court  held  that  the  entries, 
which  the  witness  said  was  a  transcript  from  another  bible, 
and  not  made  till  some  five  years  since,  were  not  the  high-^ 
eat  evidence,  and  were  no  more  than  the  hearsay  declarar 
tions  of  the  person  who  made  them.  The  value  of  the  ne* 
groes  being  proved,  the  plaintiff  closed. 

The  first  witness  examined  on  the  part  of  defendant,  was 
a  Mrs,  John  Lyles,  a  daughter  of  Reuben  and  Nancy  Sims. 
She  said  she  never  heard  of  this  gifl  from  Mormon,  till 
about  the  time  this  action  was  commenced,  and  never  saw 
the  negroes  in  Cicily  Lyles's  possession.  After  the  death 
of  her  fiither,  they  were  in  the  possession  of  her  mother ; 
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and  she  had  heard  her  mother  say  that  the  n^ix>e8,  Haley 
and  children)  belonged  to  Jack  Sims,  her  son.  Heard  her 
say  so  more  than  once.  This  evidence,  which  came  out 
under  a  commission  to  examine  the  witness^  was  objected 
to  as  incompetent.  The  declarations  of  Mrs.  Sims,  to  give 
character  to  her  possession,  were  ruled  competent.  She 
being  d^ad'^having  died  in  1834,  her  declarations  are  the 
highest  evidence  of  her  understanding  at  the  time,  of  the 
terms  upon  which  she  held  possession. 

Some  time  in  1826,  these  negroes  were  taken  by  the 
sheriff  and  sold.  Afterwards^  both  the  deputy  sheriffs  of 
Newberry  and  Union  were  endeavoring  to  get  hold  of  the 
negroes  about  the  same  time.  The  sheriff,  Mo&t,  had 
be«n  to  Mrs.  Sims's  in  search  of  the  negroes,  and  they  were 
removed  in  the  night  to  John  Thomas's,  with  a  view  to  ens' 
ble  him  to  acquire  some  advantage  in  legal  proceedings 
against  John  Sims.  Whilst  the  negroes  were  at  Thomas's^ 
old  Mrs.  Nancy  Sims,  who  was  in  favor  of  Thomas  having 
a  preference  over  William  Sims,  who  was  contending  in 
Newberry  that  the  negroes  were  liable  for  a  debt  due 
from  Jack  Sims,  said  that  the  negroes  belonged  to  her  son, 
John  Sims,  and  that  she  had  had  them  moved  to  enable 
Thomas  to  have  his  attachment  levied  on  them. 

Ihe  negroes  were  ultimately  sold  at  Unions  and  bought  b) 
defendant.  The  attachments  were  spoken  of  in  the  first 
instance^  with  a  view  of  fixing  the  time  when  old  Mn. 
Sims  made  the  above  declaration^  and  with  no  view  of  fixing 
the  rights  of  any  party  under  them.  Both  parties  first 
acquiesced  in  the  propriety  of  this  mode  of  examination. 
When  Col.  Glough  Sims  was  examined,  and  was  speaking  of 
having  the  negroes  levied  on  under  attachment  in  Newberry, 
for  debt  due  to  his  father,  an  objection  was  made  by  plain- 
tiff's counsel^  that  the  witness  should  not  speak  of  tne  at- 
tachment) without  its  being  produced.  It  was  ruled  that 
so  far  as  it  regarded  the  rights  of  the  parties  under  the 
attachment,  or  the  legal  character  of  such  a  process,  it  was 
incompetent  to  speak  of  it,  without  producing  the  records 
But,  as  a  circumstance  to  fix  a  date,  there  was  no  objec 
tion  to  witness's  reference  to  the  occasion  when  the  offi-* 
oers  of  court  were  endeavoring  to  get  bold  of  the  negroes; 
and  Col.  Sims  then  went  on  and  detailed  the  circumstan- 
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ces  under  which  the  negroes  were  sold.  That  he  had  been 
advised  by  Maybin  that  they  were  liable  (o  attachment, 
Ac  and  that  he  pointed  them  out  to  the  sheriff,  in  the  field 
where  they  were  at  work,  and  had  them  seised  and  sold 
at  the  court  house. 

Wm.  W.  Glenn  detailed  a  conversation  which  he  had 
with  Mormon,  in  which  Mormon  said  he  intended  to  give 
Amanda  ten  negroes,  and  send  her  to  Salem ;  that  he  had 
promised  Gicily  he  would  do  something  for  her,  and  that 
ke  would,  as  he  had  not  done  so  yet. 

Heard  Nancy  Sims  say,  in  1824,  that  she  wished  Jack 
Sims  would  come  and  take  the  negroes  away,  as  Cicily  and 
Amanda  were  always  keeping  a  fuss  with  her  about  them. 

James  Dickerson  was  overseer  of  Nancy  Sims  in  1824, 
and  had  under  his  chaige  Pat  and  Haley.  The  old  lady 
then  said  the  negroes  were  her  son  Jack's,  and  if  Jack 
should  call  for  the  negroes,  he  had  a  right  to  take  them 
away  at  any  time.  Mrs.  Lyles,  (Gicily)  would  sometimes 
call  the  negroes  Amanda's. 

Mrs.  Eliza  Thomas,  the  widow  of  another  overseer,  said 
she  heard  Nancy  Sims  say  Haley  belonged  to  Jack  Sims, 
and  if  Jack  should  take  her  away,  she'd  have  to  put  ano- 
ther in  her  place.  The  evidence  of  Mrs.  Truman  and  D. 
Caldwell,  was  to  the  same  point. 

Benjamin  Maybin,  in  reply  for  plaintiff,  detailed  the  cir^ 
cumstances  under  which  the  negroes  went  into  possession 
of  Mormon  ;  and  how  Jack  Sims  got  possession  of  them 
afterwards.  He  said  that  J.  Sims  came  on  from  Mississip- 
pi and  was  dissatisfied  that  Mormon  should  have  his  ne^ 
groes,  and  proposed  that  the  purchase  of  them  by  Mormon 
should  be  rescinded,  and  that  he  should  become  the  pur-< 
chaser  in  his  stead.  After  some  negociation,  witness  took 
Jack  Sims's  note,  with  security,  for  exactly  the  same 
amount  of  Mormon's,  and  delivered  Mormon  his  note. 
When  this  was  done,  Pat  and  Haley  were  at  Nancy 
Sims's.  When  J.  Sims  returned  to  the  west,  he  took  with 
him  all  the  other  negroes  but  these  two,  but  left  them  on 
his  mother's  place. 

Jesse  Maybin  said  that  until  about  the  time  the  attach^ 
ment  was  taken  out,  he  always  heard  Nancy  Sims  say  the 
negroes  bdoi^ed  to  Amanda.    When  the  creditcm  were 
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getting  out  attachments,  (evidence  brought  out  by  pkin-* 
tiff,)  the  old  lady  said  the  negroes  belonged  to  her  son  Jack^ 
and  that  they  were  liable  for  his  debts. 

Tarlton  Murphv  and  Nathan  Sims  were  re-called^  and 
said  that  they  had  heard  Nancy  Sims  say  the  negroes  be- 
longed to  Amanda. 

Benjamin  Maybin  had  spoken  of  receiving  a  letter  from 
David  Thomas,  in  which  ne  had  promised  to  become  the 
security  of  Mormon,  for  the  purchase  money  of  the  negroes. 
David  Thomas  was  in  court,  and  said,  on  the  part  of  de* 
fendant,  that  he  had  never  written  such  a  letter ;  on  the 
contrary,  that  he  had  refused  to  become  the  security  of 
Mormon  on  more  occasions  than  one.  And  Davis  Cald* 
well  swore  that  he  had  heard  B.  Maybin  say  that  Mor- 
mon had  become  the  purchaser  of  negroes,  but  being  una^* 
Ue  to  give  security,  that  Jack  Sims  had  taken  the  n^roes, 
on  giving  the  security  required. 

The  first  question  made  in  the  charge  to  the  jury  was 
this :  Had  Mormon  ever  a  good  or  perfect  title  to  the  ne^ 
gioes  vested  in  him  by  a  valid  transfer  from  Maybin  1 

This  was,  in  some  measure,  a  question  of  fact.  In  com- 
mentiiig  on  this  part  of  the  case,  the  court  said  that  if  Mor- 
mon had  procured  a  letter  to  be  written  in  the  name  of 
David  Thomas,  without  his  knowledge  and  consent,  and 
had  thereby  got  possession  of  the  n^roes,  it  would  have 
been  a  fraud  on  Maybin,  and  such  an  one  as  might  hare 
rendered  the  transfer  of  the  negroes  void. 

2nd.  Supposing  Mormon  to  have  had  a  good  title  in  him* 
self,  was  it  competent  for  him  to  have  made  a  gift,  whilst 
be  was  in  debt  for  a  larger  amK>unt  than  he  could  pay) 
(and  it  appeared  that  he  became  insolvent  in  consequence 
of  a  debt  contracted  before  the  purchase  of  these  negroes.) 
Under  such  circumstances,  as  against  subsisting  cn^itors, 
tiie  gift  would  be  void. 

But,  the  court  said,  expressly,  that  as  Maybin  was  now 
neither  complaining  nor  subsisting  creditor,  the  true  point 
of  view  to  consider  the  case  in,  was,  whether  Mormon  had 
ever  made  a  valid  gift  to  his  daughter.  In  oonneetion  witk 
this  question,  a  ^ft  Was  defined,  and  its  legal  requisites  de- 
scribed. The  jury  Were  told  the  case  mainly  depended  on 
tkb  question ;  for  if  a  valid  gift  had  been  made  by  Mor- 
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mon,  it  was  irrevocable,  and  could  not  be  changed  by  a  re- 
scision  of  the  contract  between  himself  and  Maybin.  That 
it  might  be  he  had  committed  a  fraud  both  upon  Maybin 
and  John  Sims,  by  the  rescision,  without  communicating 
the  fact  that  in  the  mean  time  he  had  made  a  gift  of  part 
of  the  negroes  to  his  infant  daughter.  Her  ri^ts  were  in- 
dependent, and  after  they  had  ^en  regularly  vested,  could 
not  be  affected  by  the  transactions  of  other  parties,  to 
which  she  was  not  a  legal  party.  The  inquiry  of  the  jury 
was  restricted,  as  far  as  possible,  to  the  question,  whether 
there  was  ag^ornogtft.  The  declarations  of  Mrs.  Nancy 
Sims  were  to  be  regarded  as  commentaries  on  the  charac- 
ter of  her  possession,  and  might  become  important,  in  re- 
ference to  the  statute  of  limitations.  For  although  Aman*- 
da  had  no  title  by  gift^  she  might  have  acquired  a  right  as 
against  John  Sims,  under  the  statute,  if  her  possession 
could  have  been  regarded  as  adverse. 

From  the  position  taken  by  counsel,  she  claimed  in  both 
ways.  The  presiding  Judge  summed  up  the  evidence,  and 
submitted  the  case  impartially  to  the  jury,  giving  it  as  his 
opinion,  entiiely  autbori^sed  by  the  evidence,  that  if  Aman- 
da was  bom  in  the  fall  of  1814,  she  had  not  been  barred 
by  the  statute,  defore  the  commencement  of  this  action. 
Upon  this  point  there  was  no  serious  question  made. 

1  he  jury  returned  a  verdict  for  defendant. 

The  plaintiffs  appealed,  and  moved  the  Court  of  Appeals 
for  a  new  trial,  on  the  following  grounds ; 

1.  Because  the  court  refused  to  permit  the  witness,  Mrs, 
G.  Lyles,  to  state  the  reason  she  did  not  take  Haley  with 
her  from  her  mother's  when  she  married,  was  that  her 
husband  would  not  permit  her.  The  defendant  objected, 
which  was  sustained  by  the  court. 

2.  Because  the  court  permitted  the  defendant  to  prove 
that  the  negro  girl,  Haley,  was  sold  under  proceedings  in 
attachment  in  the  case  of  Wm.  Sims  vs,  Jno,  Sim$j  with* 
out  producing  the  record  in  that  case,  nor  even  the  exeeu* 
tion,  which  was  indispensable. 

3.  Because  the  court  rejected  the  family  record.  In  a  bi- 
ble which  had  been  kept  and  used  as  such  for  many  years, 
to  Ak  the  age  of  the  plaintiff,  Mrs.  Ruff. 
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4.  Because  the  court  admitted  in  evidence  the  declara- 
tions of  Mrs.  Nancy  Sims,  who  was  neither  a  party  nor 

Erivy  to  this  suit,  which   were  incompetent,  as  plaintiffs 
ad  not  offered  any  such  declarations  on  their  part 

5.  Because  the  court  charged  the  jury  that  if  it  was  the 
intention  of  B.  Maybin  and  John  Sims,  to  substitute  John 
Sims  for  Mormon,  they  might  regard  John  Sims  as  a  pur- 
chaser from  Col.  B.  Maybin,  when  he  said  he  had  only  ac- 
cepted John  Sims's  note  in  payment  for  Mormon's. 

6.  Because  his  Honor  charged  the  jury  that  if  they  be- 
lieved that  the  letter  signed  David  Thomas,  brought  to 
CoL  Maybin  by  the  defendant,  was  a  forgery,  the  title  to 
Haley  could  not  vest  in  Mormon,  as  there  was  a  fraud 
practiced  on  Col.  Maybin. 

7.  Because  his  Honor  said  to  the  jury,  that  the  officers 
of  the  court  regarded  Haley  as  John  Sims's  property. 

8.  Because  the  court  charged  the  jury  that  if  tne  gift  was 
made  by  Mormon,  with  an  intent  to  defraud  his  creditors, 
then  the  gift  was  void,  which  was  error,  as  plaintiffs  sub- 
mit, as  there  is  no  creditor  now  complaining. 

9.  Because  the  gift  was  fully  and  clearly  proved,  and 
that  the  plaintiff's  wife  had  had  possession  of  Haley  for 
seven  or  eight  years,  which  gave  her  a  clear  title  against 
the  creditors  of  Mormon  and  J.  Sims;  and  that  the  verdict 
is  decidedly  contrary  to  law  and  evidence. 

Ihomson  &  Fair,  for  the  motion,    ffemdon^  contra. 

Curia,  per  Butleu,  J.  There  was  no  objection  taken  to 
the  pleadings  on  the  circuit;  and  so  far  as  they  might  go 
to  affect  any  of  the  questions  which  have  been  made  for  a 
new  trial,  they  should  not  now  be  permitted  to  have  any 
influence  on  the  decision  of  this  court.  I  can  perceive  no- 
thing in  them,  however,  which  would  have  deprived  the 
defendant  of  the  right  to  make  the  questions  which  involv- 
ed the  merits  of  the  case,  and  which  were  submitted  to  the 
jury ;  under  his  plea  of  not  detinet,  he  had  a  right  to  contend 
that  he  was  not  holding  the  negroes  against  the  title  of  the 
plaintiffs,  which,  in  effect,  put  in  issue  all  their  titles,  what- 
ever they  might  be.  The  defendant  could  not  be  disturb- 
ed in  his  prima  facie  right  to  the  property  until  a  l^al  ti- 
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tie  had  been  established  in  another,  and  which  theplaintiffs 
alleged  in  their  declaration  was  vested  in  them,  eitner  by  a 
gift,  or  by  the  operation  of  the  statute  of  limitations. 

For  the  purpose  of  considering  and  deciding  on  the  va« 
lidityofthegijft,  it  was  assumed  by  the  Judge  below,  that 
Mormon  had  legally  vested  in  him  a  good  title  to  Haley,  at 
the  time  he  sent  her  to  his  daughter,  the  plaintiff.  The 
possession,  in  the  first  instance,  seems  to  have  been  given 
to  tbe  mother  of  Amanda,  for  the  temporary  or  permanent 
benefit  of  her  infant  child. 

Did  Mormon  part  with  his  possession  for  the  purpose  of 
making  a  gift  of  the  girl  to  his  daughter;  or,  did  he  part 
with  it  temporarily  only,  and  with  an  understanding  that 
be  could  reclaim  it  at  any  subsequent  time,  when  he  might 
think  proper  to  do  so  ? 

In  tne  first  point  of  view,  the  title  in  the  plaintiff,  Aman* 
da,  would  have  been  perfect,  and  beyond  the  control  of  the 
donor;  in  the  other,  his  right  to  resume  and  dispose  of  the 
ownership  of  the  negro  would  not  have  been  affected. 

Two  juries,  by  their  verdicts,  have  found  that  no  valid 
gift  was  ever  made,  and  that  it  was,  therefore,  legally  com- 
petent for  Mormon  to  return  to  Maybin  the  negroes  which 
he  had  bought  from  him,  and  thereby  subject  them  to  the 
purchase  of  Jack  Sims.  If  tbe  gift  bad  been  established, 
the  minority  of  Amanda  would  have  protected  her  rights 
against  the  operation  of  the  statute  of  limitations.  That 
being  found  against  her,  necessarily,  by  the  verdict,  we 
must  next  look  at  her  rights  as  they  may  have  been  affect* 
ed  by  the  statute  of  limitations  in  her  favor.  For  although 
Simfi,  and  those  claiming  under  him,  could  not  have  avail* 
ed  tnemselves  of  the  statute,  it  was  competent  for  the  plain* 
tiflf  to  have  done  so ;  and  this  brings  up  for  consideration 
the  question  of  possession,  in  respect  to  which,  and  the 
evidence  connected  with  it,  several  of  the  grounds  of  ap<» 
peal  have  arisen. 

Although  the  first  ground  is  but  remotely  connected  with 
the  question,  it  is  necessary  to  consider  it.  The  fact  being 
ascertained  that  Haley  remained  at  Mrs.  Nancy  Sims,  af^ 
ter  the  marriage  of  Cicily  with  James  Lyles,  the  question 
was  asked  the  witness,  (Mrs.  Cicily  Lyles,)  what  reason 
her  husbamd  gave  why  he  would  not  take  Haley  with  him ; 
77 
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or  to  put  it  in  a  different  form,  what  reason  he  gave  for  re-' 
fusing  to  let  his  wife  take  the  girl.  These  questions  were 
propounded  by  the  plaintiff's  counsel  for  her  benefit,  and 
for  the  purpose,  I  suppose,  of  shewing  that  there  was  no 
intentional  abandonment  of  possession.  The  witness  was 
not  prevented  from  saying  that  her  husband  refused  to 
take  the  n^ro,  or  that  he  refused  to  let  his  wife  take  her ; 
but  the  object  of  the  question  was,  to  get  out  from  the  wit' 
ness  what  her  husband  said  at  the  time,  by  way  of  giving 
his  reasons  for  not  taking  the  girl,  Haley;  in  other  words,  to 
give  the  reasons  of  his  refusal.  As  they  were  not  stated, 
we  are  left  to  conjecture  as  to  what  the  reasons  were.  I 
rejected  them  as  hearsay  declarations,  and  not  forming,  as 
was  contended  in  argument,  any  part  of  the  res  gestcR.  De-* 
clarations  in  the  nature  ofresgesttBy  to  be  admitted  as  ori^ 
ginal  evidence  must  be  so  intimately  connected  with  the 
main  question  at  issue,  as  to  give  it  explanation  and  char-' 
acter,  and  to  be  made  simultaneously  with  it  They  should 
be  made  too,  by  one  who  is  performing  an  act,  or  who  has 
just  performed  it,  which  indicates  his  present  purpose 
and  intention  in  relation  to  it.  It  is  sometimes  tne  case 
that  acts  are  unintelligible,  without  these  mingled  or  co- 
temporaneous  explanations,  particularly  in  matters  depend- 
ing on  motive,  purpose,  or  conduct ;  as  professor  Greenleaf 
observes  In  his  Treatise  on  Evidence,  120,  "it  is  extreme- 
ly difficult,  if  not  impossible,  to  bring  this  class  of  cases 
within  the  limits  of  a  certain  and  uniform  description. 
Their  admissibility  must  be  determined  by  the  Judge,  ac- 
cording to  their  relation  to  the  fact,  and  in  the  exercise  of 
his  sound  discretion."  Where  declarations  would  be  mere^ 
ly  a  narration  of  past  occurrences,  or  where  they  consist  of 
mere  opinions  in  relation  to  any  matter  connected  with  the 
case  before  the  court,  they  ought  not  to  be  given  in  evidence^ 
The  declarations  or  reasons  of  Mrs.  Lyles's  husband  were 
not  made  in  relation  to  any  transaction  in  which  he  had 
been  engaged.  They  may,  if  they  had  come  out,  have  been 
wholly  immaterial,  or  they  may  have  consisted  of  a  narra- 
tive of  facts ;  or  of  suggestions  as  to  the  matters  that  had 
been  brought  to  his  knowledge  by  the  information  of  others^ 
What  they  were,  I  cannot  tell ;  but  I  was  satisfied  they 
were  connected  with  no/act  or  transaction  with  which  he 
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was  personally  connected ,  and  it  seems  to  me,  now,  that 
it  was  competent  for  his  wife  to  have  said  all  that  could 
have  been  properly  established  by  his  declarations ;  and 
they  were,  therefore,  objectionable,  both  as  hearsay  and 
secondary  evidence. 

As  the  fourth  ground  presents  a  question  which  is  some- 
what connected  with  the  above  subject,  I  would  dispose  of 
that  next.  In  what  light  should  the  declarations  of  Mrs. 
Nancy  Sims  be  regarded?  It  was  contended  that  they 
were  the  hearsay  evidence  of  one  who  had  no  legal  con* 
nection  with  the  suit,  and  ought  to  have  been  on  that  ac« 
count  rejected.  I  admitted  them  as  original  evidence,  on 
the  ground  that  they  were  declarations  in  disparagement 
of  the  title  of  the  declarant,  and  went  to  give  character  to 
her  possession.  I  did  not  undertake  to  decide  whether  the 
possession  was  in  Mrs.  Nancy  Sims  or  in  Amanda,  nor  did 
I  determine  whether  Mrs.  Nancy  Sims  held  for  Amanda, 
or  for  her  son  Jack  Sims.  I  could  only  look  to  the  fact  as 
it  was  stated  by  the  witnesses.  When  Mrs.  Cicily  Lyles 
said  she  had  the  possession,  I  allowed  her  to  say  (and  if 
she  had  been  deaa,  I  would  have  allowed  her  declarations 
to  the  same  effect)  that  she  held  the  girl  Haley  for  the  plain^ 
tiff*;  and  when  it  was  proved  that  Mrs.  Nancy  Sims  had 
the  actual  possession,  which  was  prima  fade  title  in  her* 
self,  I  allowed  her  declarations  to  be  given  in  evidence,  to 
give  character  to  the  act  of  possession.  If  such  evidence 
could  have  been  precluded  on  the  grounds  that  Mrs.  Lyleii 
had  first  proved  possession  in  herself,  then  the  rights  of  the 
parties  would  depend  on  the  priority  of  examination,  and 
not  on  the  truth  of  the  fact  in  relation  to  possession,  to  be 
determined  by  the  jury.  The  court  could  look  only  to  the 
prima  fade  position  of  the  parties  claiming  the  actual  pos- 
session. It  may  have  been  at  one  time  in  one,  and  at  ano* 
ther  time  in  the  other.  The  character  of  the  ^possessions 
could  not  be  well  ascertained,  but  bv  the  verbal  explana- 
tions of  the  parties  holding  them.  Thev  would  go  to  shew 
the  present  purpose  and  intention  in  relation  to  the  posses* 
ston,  and  if  made  in  good  faith,  to  be  judged  of  by  other 
rules  of  evidence,  they  should  be  regarded  as  part  of  the 
re8  gest(B,  It  is  upon  this  principle  that  professor  Green- 
leaf  regards  the  declarations  of  a  tenant,  in  disparafement 
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of  his  own  tide,  as  good  evidence  to  go  to  the  jury.  In  the 
case  of  Peaceable  w.  Watmn^  4  Taunton,  17,  Mansfield,  C.  J. 
says,  possession  is  prima  fade  evidence  of  seizure  in  fee 
simple,  and  the  declaration  of  the  possessor,  that  he  is  a 
tenant  of  another,  it  is  said,  makes  most  strongly  against 
his  own  interest,  and,  therefore,  is  admissible.  See,  also, 
the  case  of  Weil  Cambridge  vs,  Lexington^  2  Pick.  536.  So 
£ur  as  it  regards  the  principle,  there  can  be  no  kind  of  dif- 
ference between  real  and  personal  property.  In  both  cases 
the  object  would  be  to  ascertain  the  purpose  of  the  act  in 
holding  possession. 

As  to  the  second  ground,  which  was  insisted  on  in  ai^* 
ment,  and  which  is  of  a  different  character  from  those  I 
have  just  disposed  of,  it  may  be  sufficient  to  sav,  that  the 
defendant  was  not  bound  to  introduce  any  evidence  at  all 
of  his  title ;  and  whether,  therefore,  his  title,  under  the 
proceeding  in  attachment  was  valid  or  not,  was  immate- 
rial. The  plaintiffs  were  bound  to  shew  title  in  them- 
selves, and  if  they  had  done  so,  the  proceedings  in  attachment 
would  have  availed  the  defendant  nothing,  no  matter  how 
regular  they  might  have  been.  The  defendant  should  not, 
therefore,  be  prejudiced  by  their  non-production,  when  the 
plaintiffs  have  failed  to  make  an  mdependent  title  in  them- 
selves. If  these  proceedings  were  in  any  wise  of  impor- 
tance, they  should  have  been  produced  by  the  plaintiffs 
themselves,  either  to  affect  the  evidence  or  for  any  other 
purpose. 

I  regard  it  as  unnecessary  to  advert  to  any  other  of  the 
nounds  of  appeal,  as  they  were  not  pressed,  and  seem  to 
have  no  merit  in  them.    Motion  refused. 

O'Nball,  Evans,  Wardlaw  and  Frost,  JJ.  concurred. 
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J.  J.  StaUmgs  vs.  Isaac  Corhett. 

1.  S*  and  G.  were  joint  owners  of  a  saw  mill,  having  two  saws— each 
worted  a  saw.  The  dam  having  broken,  C.  proposed  erecting  a  new  mill, 
but  S.  insisted  on  repairing  the  da  m,  and  going  on  with  the  old  mill.  As 
to  the  state  of  the  mill,  the  evidence  was  various.  Steps  were  taken  by  S. 
for  mending  the  dam,  but  C.  took  down  the  breast  opposite  his  saw,  which 
he  never  put  up,  and  without  which  the  mill  could  not  operate.  It  was  in 
evidence,  that  the  breast  was  in  bad  condition,  and  a  new  one  would  have 
(ost  but  little  labor.  S.  abandoned  the  scheme  of  repairing  either  the  dam  or 
mill;  and  C.  doing  nothing  further,  the  mill  remained  idle.  Held^  that  in 
an  action  brought  by  S.  against  C,  to  recover  damages,  such  compensatioa 
as  would  place  him  in  the  same  situation  he  would  have  been  in,  if  the  al* 
leged  injury  had  not  been  committed,  was  all  that  he  was  entitled  to  recover. 

^  It  is  only  in  acti(»is  for  injuries  affecting  character,  that  malice  enters 
directly  into  the  estimate  of  damages. 

3.  In  other  actions,  the  malice  of  the  defendant  in  committing  a  tort,  is 
not  recognized  as  an  element  of  damage,  though  it  may,  and  does,  tend  to 
enhance,  with  the  jury,  the  allowance  to  the  plaintiff  for  such  acts  as  are 
properly  subjects  of  damage. 

4.  The  charge  and  duty  of  making  indispensable  repairs  to  the  common 
property,  devolves  equally  on  the  co-tenants.  If  one  refuses  to  unite  with 
the  others,  in  making  the  repairs  necessary  to  the  use  of  the  property,  he 
cannot  maintain  an  action  against  them  for  the  loss  sustained  through  want 
of  such  repairs,  because  no  action  lies  where  the  damage  happens  by  the 
negligence  or  default  of  the  plaintiff  himself 

Before  Richardson,  J.  Barnwell^  Spring  Term^  1844. 

Stallings  and  Gorbett  were  the  joint  owners  of  a  water 
mill  of  two  saws,  which  usually  sawed  from  1000  to  2000 
feet  of  inch  plank  per  day.  Each  party  worked  one  saw 
to  himself,  the  product  of  course  considerable.  Some  two 
years  ago,  the  dam  broke ,  and  disputes  arose  as  to  the 
way  of  repairing  the  loss.  The  defendant,  it  would  seem 
from  the  evidence,  deemed  it  a  proper  occasion  to  build  an 
entirely  new  mill.  But  the  plaintiff  was  for  repairing  the 
bank,  and  going  on  with  the  old  mill.  The  evidence  was 
various  as  to  the  state  of  the  mill.  It  would  seem,  accord- 
ing to  the  opinions  presented,  pretty  good,  indifferent,  ojr 
bad.   .Much  heat  followed  between  the  two  partners — 
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Stallings  was  for  mending,  and  took  steps  to  mend  the  dam. 
But  Corbett  took  down  the  breast  work  opposite  to  his 
saw,  and  never  put  it  up  again.  Until  restored,  the  mili 
could  not  operate.  But  the  breast-work  was  in  very  bad 
condition,  and  a  new  one  would  have  cost  but  little  labor 
Instead  of  doing  so,  Stallings  abandoned  the  scheme  of 
repairing  the  dam  or  mill,  and  brought  this  action  for  da- 
mages; and  Corbett  doing  nothing  farther,  the  mill  re- 
mained idle.    The  evidence  must  be  consulted  for  details. 

The  presiding  Judge  charged  the  jury  that  this  was  a 
case  altogether  for  them  to  decide.  That  it  depended  on 
the  intentions  of  the  defendant,  in  taking  down  the  breast 
work.  If  he  had  done  it  with  a  view  to  repailr  the  mill, 
or  build  a  new  one,  he  had  a  right  to  do  either.  Each 
party  had  the  same  and  equal  rights.  But  if  he  bad  done 
It  maliciously,  in  order  to  oust  his  partner  of  his  run- 
ning his  saw,  or  using  the  mill  as  it  was,  theOf  and  then 
only,  the  action  lay ;  and  the  jury  mipht  give  vindictive 
damages,  or  confine  themselves  to  the  nett  profits  lost 
to  Stallings,  by  the  actual  non-use  of  the  mill  tnat  follow^ 
ed.  That  the  defendant  having  taken  down  the  breast- 
work, but  never  repairing  it  afterwards,  nor  accounting 
why  he  so  left  it,  nor  erecting  a  new  mill,  was  a  circom- 
stance  much  against  him,  in  shewing  the  intention  of  bis 
conduct.  But  of  this  the  jury  were  the  proper  judges.  If 
either  party  had  wantonly  cut  the  dam,  any  one  might  see 
that  an  action  lay;  and  any  other  malicious  and  injurious  act 
to  arrest  the  use  of  the  mill,  came  within  the  same  prin- 
ciple. 

The  jury  returned  a  verdict  for  plaintiff,  for  $150. 

The  defendant  moved  for  a  new  trial,  on  the  following 
grounds : 

Because  the  presiding  Judge  erred, 

1.  In  charging  the  jury,  that  if  they  believed, the  breast 
of  the  mill  was  taken  down  by  the  defendant  with  the  in- 
tention of  making  repairs,  they  might  find  for  the  defend- 
ant ;  but  if  they  believed  his  intention  was  malicious,  or 
to  injure  (he  plaintiff,  they  might  make  him  pay  smart 
money. 

2.  In  charging  the  jury,  that  if  the  intention  of  the  de- 
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fendant  was,  in  good  faith,  to  make  repairs,  why  did  he 
not  put  up  the  breast  of  the  mill,  and  that  it  was  incum- 
bent on  him  to  show  why  he  did  not. 

3.  In  not  charging  the  jury  that  they  should  enquire 
what  damages  the  plaintiflf  had  actually  sustained  from 
the  taking  down  the  breast  of  the  mill,  and  find  accord* 
tngly. 

4.  In  not  chai^ng  the  jury  tliat  if  they  believed  that 
the  plaintiff  in  fact  sustained  no  injury  by  the  taking  down 
the  breast  of  the  mill,  they  ought  to  find  for  the  defendant. 

5.  In  not  charging  the  jury,  that  if  they  believed  the 
plaintiff  had  refused  to  assist  in  repairing  the  mill  dam, 
the  defendant  was  not  bound  to  repair  it,  and  that  to  put 
up  the  breast  under  such  circumstances,  would  be  idle  la- 
bor.   And, 

6.  Because  the  plaintiff  in  fact  sustained  no  material 
damage  b^  the  taking  down  the  breast  of  the  mill,  and  the 
jury,  under  the  charge  of  the  court,  were  left  at  liberty  to 
find,  if  they  were  not  instructed  that  they  might  find,  vin- 
dictive damages. 

7.  Because  the  verdict  is  contrary  to  law  and  evidence. . 

Patterson  A  Ayety  for  the  motion.    AUrich^  contra. 

Curia,  per  Frost,  J.  The  defendant's  first,  third,  fourth 
and  sixth  grounds  of  appeal,  present  only  one  distinct  ques- 
tion of  law— ^whether,  on  proof  that  the  defendant  had  re- 
moved the  breast  of  the  mill  maliciously,  the  plaintiff 
might  recover  vindictive  damages. 

Damages  are  defined  to  be  pecuniary  compensation  for 
an  injury,  recovered  in  an  action  at  law.  The  rules  which 
regulate  the  amount  to  be  recovered,  vary  according  to  the 
forms  of  action  and  the  circumstances  of  the  injury  com- 
plained of  But  in  every  modification  of  them,  the  princi- 
ple of  compensation  is  observed.  In  trover,  detinue  and 
replevin,  in  which  the  recovery  of  personal  property  wrong- 
fully withheld  is  sought,  the  measure  of  damages  is  the 
value  of  the  property,  and  of  the  use  of  it  during  the  time 
it  has  been  wrongfully  withheld.  And  in  those  cases  of 
tort,  in  which  the  law  has  not  laid  down  any  certain  rule 
by  which  to  estimate  the  amount  of  damages,  because  they 
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are  too  vague  and  uocertain,  and  depending  on  too  great 
a  variety  of  facts  and  circumstances^  to  be  comprehended 
in  any  rule,  the  principle  of  compensation  is  still  preserved 
by  restraint  on  the  allowance  of  damages  in  such  cases, 
that  they  shall  not  be  unreasonable  or  excessive. 

An  action  on  the  case  is  said,  by  Lord  Mansfield,  in  Ban" 
daU  vs.  Bird^  3  Bur.  1353,  to  be  ''founded  in  the  justice  and 
conscience  of  the  plaintiff  s  case  ;  so  that  whatever  will, 
in  equity  and  conscience,  according  to  the  circumstances 
of  the  case,  bar  the  plaintiff's  recovery,  may  be  given  in 
evidence  by  the  defendant."  The  damages  for  torts  to  real 
and  personal  property,  in  this  form  of  action,  according  to 
Tidd,  "are  proportioned  to  the  injury  complained  of;  and 
when  the  action  will  admit  of  it,  they  should  be  such  as 
will  put  the  plaintiff,  as  nearly  as  may  be,  in  the  same  si- 
tuation as  he  would  have  been  if  the  injury  had  not  been 
committed,  or  otherwise  will  afford  him  a  reasonable  satis- 
faction for  the  loss  or  inconvenience  he  has  sustained.'' 
Tidd's  PrtfC.  884,  (9th  London  edi.)  ''This  rule  applies 
equally,  whether  the  action  arises  from  malfeasance,  mis- 
fetasance,  or  nonfeasance."  It  is  only  in  actions  for  injuries 
affecting  character,  that  malice  enters  directly  into  the  es- 
timate of  damages;  in  these  it  is  the  criterion  of  actionable 
wrong,  and  a  measure  of  the  injury  the  plaintiff  has  sus- 
tained. In  other  actions,  the  malice  of  the  defendant, 
in  committing  a  tort,  is  nofr  recognized  as  an  element  of 
damage,  though  it  may,  and  does,  tend  to  enhance,  with 
the  jury,  the  allowance  to  the  plaintiff  for  such  acts  as  are 
properly  subjects  of  damage.  In  an  action  on  the  case  by 
one  tenant  in  common,  against  his  co-tenant,  for  any  act 
destructive  of  the  common  property,  the  extent  of  the  loss 
may  be  estimated  in  money,  and  the  measure  of  damages 
is  indemnity  or  satisfaction  to  the  plaintiff.  In  this  case, 
the  operation  of  the  mill  was  suspended.  The  pecuniary 
loss  to  the  plaintiff  is  easily  ascertained.  Compensation 
for  that  loss  will  put  the  plaintiff  in  the  same  situation  he 
would  have  been  in  if  the  injury  alleged  had  not  been  com- 
mitted, and  brings  his  case  within  the  rule  laid  down  by 
Tidd. 

The  fifth  ground  of  appeal  presents  a  mixed  question  of 
law  and  fact.  On  the  point  of  law,  it  is  sufficient  to  remaik 
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diat  the  charge  and  duty  of  making  indispensable  repairs 
to  the  common  property,  devolves  equally  on  the  co-ten- 
ants. If  one  refuses  to  uuite  with  the  others,  in  making 
the  repairs  necessary  to  the.  use  of  the  property,  he  cannot 
maintain  an  action  against  them  for  the  loss  sustained 
through  want  of  such  repairs,  because  no  action  lies  where 
the  damage  happens  by  the  negligence  or  default  of  the 
plaintiff  himself. 
The  motion  is  granted. 

Richardson,  O'Neall,  Evans,  Butler  and  Warplaw^ 
JJ.  concurred. 


JfUHam  Moore  ads.  John  Lemon. 
Same  ads.  James  JR.  Aiken. 

1.  On  the  trial  of  a  suggestion  of  fraud,  pretentiDg  four  issues  before  a 
commissioner  of  special  bail,  the  verdict  was,  ^^guilty  of  fraud."  The  jury, 
from  the  commissioner's  report,  were  only  a^eed  as  to  the  first  charge,  that 
defendant  had  paid  some  debts  in  preference  to  plaintiff's,  but  said  they  were 
not  as  to  a  frauduleat  schedule ;  and  the  commissioner  refused  to  require 
them  to  find  on  all  the  issues.  For  the  error  of  the  commissioner,  in  refu* 
sing  to  direct  them  so  to  find,  and  because  the  verdict  was  vague  and  indefinite, 
a  new  trial  was  ordered.     Vide  1  Hill,  291,  Walker  vs.  Briggt. 

Before  a  Cbmmissioner  of  Special  Bailj  Fairfield^  March^ 

1844. 

This  was  a  trial  before  the  clerk  of  the  court,  sitting  as 
commissioner  of  special  bail,  and  a  jury  summoned  under 
the  Act  of  1833. 

The  defendant,  William  Moore,  having  apnlied  for  the 
benefit  of  the  prison  bounds  Act,  to  get  discoai^ged  from 
78 
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arrest  under  mesne  process  in  the  above  stated  case,  his 
dischai^  was  opposed,  and  suggestions  of  fraud  having 
been  filed,  a  special  jury  was  impannelled  as  the  law  di- 
rects. I^he  issues  are  stated  in  their  order,  in  the  opinion 
0f  the  court. 
'  The  jury  returned  the  following  verdict :  "Guilty  of 
fraud."  When  the  verdict  was  read,  defendant's  counsel 
asked  the  jury  if  they  were  unanimous  on  all  the  specifi- 
cations. Several  of  the  jury  replied  they  were  not;  that 
they  were  not  agreed  as  to  a  fraudulent  schedule. 

Defendant's  counsel  then  moved  that  the  jury  should  not 
be  discharged  until  they  found  on  all  the  specifications. 
The  jury  was  then  cUsmissed. 

Defendant  moved  the  Court  of  Appeals  to  set  aside  the 
verdict,  and  for  a  new  trial,  on  the  grounds : 

1.  Because  the  verdict  is  indefinite,  and  not  a  finding  on 
the  issues  submitted  to  the  jury. 

2.  Because  the  jurors  expressly  stated,  when  they 
rendered  the  verdict,  that  they  were  not  unanimous  on  aU 
the  specifications,  but  that  they  could  not  agree  as  to  whe- 
ther the  defendant's  schedule  was  true  or  false. 

3.  Because  the  jury  should  not  have  been  discharged 
without  finding  on  all  the  issues. 

4.  Because  the  verdict  is  ambiguouSi  insufficient,  imper- 
fect and  uncertain. 

Mr.  Bajfcey  for  the  motion.  The  first  specification  is  defec- 
tive, and  raises  an  immaterial  issue.  A  finding  on  this  is  of  no 
avail.     Cited  11  Pickering  Rep.  45. 

The  fact  that  the  jury  said  they  were  not  agreed  as  to  a  firaudu* 
lent  schedule,  prevented  the  verdict  from  being  a  general  verdict, 
comprehending  all  the  issues.  Though  there  were  four  specifi- 
cations, they  are  all  reducible  to  two  general  charges,  a  preference 
of  creditors  and  a  false  schedule ;  the  three  last  specifications 
were  only  varied  forms  of  charging  a  false  schedule.  The  only 
specification  charging  a  preference  of  creditors,  is  the  first ;  the 
verdict,  therefore,  is  driven  back  to  that,  and  must  stand  or  fidl 
on  it,  if  it  can  stand  at  all.  This  being  defective,  the  verdict 
cannot  be  sustained.  It  does  not  charge  a  fraudulent  or  undue 
prsferettce,  but  only  a  preference. 
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The  verdict  is  bad,  because  not  a  finding  on  all  the  issues. 
Cited  Lord  Raym.  324.  In  further  support  of  his  argument,  the 
counsel  cited  Doug.  730 ;  2  Ala.  Rep.  359 ;  1  Croke,  31-2 ; 
Rolle's  Abr.  697,  722 ;  Trials  per  Pais,  285,  288,  310 ;  Bacon 
Abr.  18,  37 ;  Com.  Dig.  Pleader,  sec.  22  :  2  Mod.  Rep.  137 ;  2 
Bos.  A  Pull.  352 ;  3  Caine's  Rep.  163  ;  6  Johns.  Rep.  1 ;  1  Ma- 
son, 169 ;  2  Wheat.  225 ;  1  Day.  192 ;  5  Burr.  2267. 

Mr.  Rtitland,  contra,  cited  1  Mason,  153 ;  1  McMullan,  147. 

Cfariaj  per  Frost,  J.  The  suggestion  of  fraud  presentr 
ed  four  issues :  that  the  defendant  had  paid  some  debts  in 
preference  of  the  plaintiff's :  that  defenclant  had  omitted  to 
insert  in  his  scheaule  the  sum  of  five  hundred  dollars,  the 
proceeds  of  certaiti  sales ;  that  he  had  made  a  fraudulent 
confession  of  judgment  to  one  Henry  Moore ;  and  that  he 
had  failed  to  insert  in  his  schedule  divers  other  pioperty  in 
his  possession  at  the  time  of  filing  it.  The  verdict,  "guil- 
ty of  fraud,"  is  limited  and  qualified,  but  indefinite,  so  as 
not  to  ascertain  which  of  the  charges  it  was  intended  to 
find.  It  appears  from  the  report  of  the  commissioner,  that 
the  jury  were  agreed  only  respecting  the  first  charge,  and 
that  he  refured  to  require  them  to  find  on  all  the  issues. 
On  a  suggestion  of  fraud  against  a  debtor's  discharge, 
if  the  jury  find  for  the  plaintiff,  the  verdict  should  ex- 
press the  particular  issues  it  comprehends.  1  Hill,  291^ 
WaUcer  vs.  Brigge.  For  the  error  of  the  commissioner,  in 
refusing  to  direct  the  jury  so  to  find,  and  because  the  vei^^ 
diet  was  vague  and  indeterminate,  a  new  trial  is  ordered. 

Richardson,  O'Neall,  Evans,  Butler,  and  WardlaW, 
JJ.  concurred. 


flSBO  Ddkbs  vs.  Brotohtoh* 

fF.  C  Dukes  vs.  Edward  Braughtan. 

.  1.  O  had  been  the  &ctor  of  B,  who  owed  a  large  halanca  D  drew  an 
order  oo  B,  in  fii^or  of  C,  for  a  certain  amount,  which  was  not  accepted  or 
paidy  and  before  he  was  informed  of  its  non-acceptance,  sent  B  an  accouat 
earrent,  in  which  the  amount  of  the  order  was  credited.  Aftemrards,  D« 
aued  for  the  balance  of  the  account,  and  B  offered  in  evidence  the  accooil 
current  in  his  possession;  and  it  was  said  the  Jary^  in  their  verdict,  dedod' 
ed  the  amount  of  the  order*  In  an  action  brought  by  D  to  recover  the 
amount  of  the  order,  he  offered  in  evidence  the  ibrmer  judgment  and  ▼e^ 
diet,  and  proposed  to  prove  by  one  of  the  jordrs,  who  rendered  the  veidict 
in  the  first  case,  that  the  amount  of  the  order  had  been  deducted.  Held,  that 
the  proof  offered  was  inadmissible,  and  that  (he  plaintiff  was  properly  noii' 
suited.  The  judgment  in  the  first  action  was  conclusive  between  the  par' 
ties,  of  the  whole  matter  in  issue,  and  the  catise  of  action  thereby  decided, 
or  any  part  thereof,  could  not  again  be  litigated* 

Bejbn  EvANft,  J.  at  Sumter,  EaU  Term,  1842. 

It  appeared  that  the  plaintiff  had  formerly  been  the  fiic- 
tor  of  the  defendant  In  August,  1837,  an  order  was 
drawn  on  the  defendant,  by  the  plaintiff,  requestkig  him  to 
pay  to  W.  Goulette  three  hundred  and  thirty-seven  dollars, 
twenty-seven  cents^  which  should  be  credited  on  his  ao 
count  current  that  day.  The  order  was  not  accepted  or  paid. 
There  was  a  misunderstanding  between  the  parties,  and 
Dukf^s  sued  Broughton ;  on  the  trial,  Broughton  produced  an 
account  current,  in  which,  it  was  said,  this  sum  of  three 
hundred  and  thirty  seven  dollars  and  twenty-seven  eentii 
was  credited.  On  this  trial,  the  plaintiff's  counsel  offered 
to  prove  by  the  foreman  of  the  jury  who  tried  the  eaae, 
that  Broughton  was  allowed  a  credit  for  that  sum  in  the 
verdict.  The  presiding  Judge  was  of  opinion  parol  eri- 
dence  was  not  admissible,  to  shew  in  what  way  a  verdict 
had  been  made  up,  or  what  had  been  allowed,  or  what 
rejected;  and  that  the  plaintiff  could  in  no  view  recover. 
If  he  had  offered  then,  as  he  might  have  done,  the  eri* 
dence  of  Mr.  Goulette,  that  the  order  had  not  been  paid^ 
the  jury  would  have  rejected  it.  The  object  of  this  ao 
tion,  was  to  supply  this  proof;  and  in  this  way,  try  the 
question  a  second  time.  The  plea  in  this  case,  was  the 
general  issue. 
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The  plaintiff  moved  the  Court  of  Appeals  to  set  aside 
the  non-suit  in  this  case  made. 

1.  Because  his  Honor  erred  in  ruling  that  an  action 
could  not  be  sustained  upon  the  case  made. 

2.  Because  his  Honer  erred  in  ruling,  that  the  former 
judgment  was  conclusive  under  the  general  issue.  And 
that  it  was  inadmissible  to  inquire  what  credit  was  allow- 
ed the  defendant,  upon  the  trial  in  a  former  case. 

Richardstm^  for  the  motion.  The  judgment  is  not  an  estop- 
pel unless  pleaded.  Cited  2  Barn.  <&  Aid.  662 ;  30  Lav  Lib. 
106-9 ;  2  Kinne's  Law  Comp.  67. 

Moses,  contra.  Cited  2  Stark,  on  Ev.  707-8 ;  1  Phillips's 
Er.  237,  266 ;  1  East.  365 ; '2  Brockenbrough,  210 ;  10  J.  Rep. 
366 ;  2  lb.  26;  2  Tread.  Con.  Rep.  667. 

Gariaj  per  Frost,  J.  The  plaintiff  had  been  the  fac* 
tor  of  the  defendant,  who  owed  the  plaintiff  a  large  bal- 
ance. The  plaintiff  drew  an  order  on  the  defendant,  in 
favor  of  W.  Goulette,  for  the  amount  mentioned  in  the 
report.  It  was  not  accepted  or  paid.  Before  the  plaintiff 
was  informed  of  the  non-acceptance,  he  sent  the  defendant 
an  account  current,  in  which  the  amount  of  the  order  was 
credited.  Afterwards,  the  plaintiff  sued  for  the  balance  of 
the  account.  The  defendant  offered  in  evidence  the  ac^ 
count  current  in  his  possession,  and  it  is  said  the  jury,  in 
their  verdict,  deducted  the  amount  of  the  order.  This 
action  is  brought  to  recover  the  amount  of  that  order.  The 
plaintiff  offered  in  evidence  at  the  trial,  the  former  judg« 
ment  and  verdict,  and  proposed  to  prove  by  one  of  the 
jurors  who  rendered  the  verdict  in  the  first  case,  that  the 
amount  of  this  order  had  been  deducted.  The  presiding 
Judge  excluded  the  proof  and  non-suited  thie  plaintiff,  on 
the  ground,  that  the  judgment  in  the  first  action  was  con*> 
elusive  between  the  parties  of  the  whole  matter  in  issue, 
and  that  the  cause  of  action  thereby  decided,  or  any  part 
thereof,  could  not  again  be  litigated. 

The  court  is  of  opinion  the  non-suit  was  properly  order^ 
ed.  In  LeGreen  v$.  Gotemeur,  1  Johns.  Ga.  436,  Kent,  J. 
remarks,  ^'  every  person  is  bound  to  take  care  of  his  own 
rigfata  and  vindicate  them  in  due  season  and  in  proper 
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order.  This  is  a  sound  and  salutary  principle  in  law. 
Accordingly,  if  a  defendant,  having  the  means  of  defence 
in  his  power,  neglects  to  use  them,  and  suffers  a  recovery 
to  be  had  against  him  by  a  competent  tribunal,  he  is  forever 
precluded.  The  general  rule  is  intended  to  prevent  litigation 
and  preserve  peace ;  and  were  it  otherwise,  men  would 
never  know  when  they  might  repose  with  security  on  the 
decisions  of  courts  of  justice,  and  judgments  solemnly  and 
deliberately  given,  might  cease  to  be  revered,  as  being  no 
longer  the  end  of  controversy  and  the  evidence  of  right.'' 
This  comprehensive  exposition  of  the  law,  is  well  sustain- 
ed by  the  uniform  current  of  decisions.  In  McarrioU  m. 
Hampton^  7  D.  &  E.  265,  the  defendant  had  formerly  sued 
the  plaintiff  for  goods  sold  and  delivered,  for  which  the 
plaintiff  had,  before  the  suit,  paid  and  obtained  the  defend- 
ant's receipt.  Not  being  able,  however,  to  find  the  receipt, 
he  was  obliged  to  pay  the  money  again.  Having  after- 
wards found  the  receipt,  he  brought  an  action  to  recover 
the  money  so  wrongfully  enforced  in  payment.  Lord 
Kenyon,  in  delivering  his  opinion,  says,  ''it  often  happens 
that  new  trials  are  applied  for,  on  the  ground  of  evidence 
supposed  to  have  been  discovered  after  the  trial,  and  they 
are  as  often  refused.  After  a  recovery  by  process  of  law, 
there  must  be  an  end  of  litigation,  otherwise  there  would 
be  no  security  to  any  person.  I  cannot,  therefore,  ever 
consent  to  grant  a  rule  to  shew  cause,  lest  it  should  imply 
a  doubt."  And  Lawrence,  J.  alluding  to  a  case  cited 
by  the  plaintiff's  counsel,  says,  '4t  goes  Uie  length  of  estab- 
lishing this,  that  every  species  of  evidence  which  was 
omitted  by  accident  to  be  brought  forward  at  the  trial,  may 
still  be  of  avail  in  a  new  action  to  overhaul  the  former 
judgment ;  which  is  too  preposterous  to  be  stated."  So 
where  A  sued  B  for  not  doing  work  in  a  proper  and  skilful 
manner,  and  it  appeared  that  B  had  before  sued  A,  to  ob- 
tain payment  of  the  identical  work,  in  which  A's  claim  in 
the  present  action  was  urged  by  him,  and  erroneously  re- 
jected by  the  court,  who  gave  judgment  for  B's  daim,  at 
the  price  stipulated  between  tbe  parties,  yet  it  was  held 
that  A  could  not  sustain  his  action ;  for  the  ground  of  it 
was  matter  of  defence  in  the  former  suit,  and  he  should 
baye  pwsued  his  remedy  then  by  certtorofi  to  reverse  that 
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jttdgineDt,  and  could  not  over-haul  it  in  a  colateral  pre- 
ceeding.  Gant  vs.  Button,  14  Johns.  R.  377.  To  the 
same  effect  are  the  cases  ofKist  vs.  Atkinson,  2  Gamp.  63 ; 
Moody  vs.  Thurston,  1  Stra.  81 ;  Loomis  vs.  Pulver,  9  J,  R. 
244,  and  many  others. 

Richardson,  O'Neall,  Evans,  Butler  and  Wardlaw, 
JJ.  concurred. 


The  Slate^  ex  rel.  Francis  WUkinsorty  vs.  Ihe  City  Coun- 
cil of  Ouirleston. 

1.  Under  an  Ordinance  of  the  City  Council  of  Charleston,  proriding 
'Hhat  free  negroes  and  free  persons  of  color,  shall  be  and  are  hereby 
made  liable  to  the  following  taxes,  viz: — Males,  from  the  age  of  21  to 
the  age  of  60,  carrying  on  any  trade  or  art,  or  being  a  mechanic  and  re- 
siding within  the  city,  or  rending  toithout  the  city,  exercising  his  trade  or 
art  therein,  each  a  tax  of  ten  dollars."  Held,  that  a  colored  butcher, 
though  a  non-resident,  vending  meats  in  the  public  market  of  the  city,  and 
paying  the  regular  monthly  stallage,  is  subject  to  pay  the  tax  prescribed  by 
the  Ordinance. 

Before  Richardson,  J.  Charleston,  October  Term,  1843. 

Motion  for  prohibition. 

In  this  case,  the  relator,  Francis  Wilkinson,  a  free  per- 
son of  color,  is  a  permanent  resident  of  Charleston  Neck^ 
at  which  place  his  employment  is  to  kill  and  prepare 
meats,  which  he  afterwards  vends  in  the  market  of  the 
city  of  Charleston.  For  the  stall,  which  he  occupies  in 
so  vending  the  said  meats,  he  pays  the  regular  monthly 
stallage  assessed  by  the  commissioners  of  the  market.  In 
addition  to  this,  he  has  been  called  upon  to  pay  a  capitation 
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-tax,  under  an  Ordinance  of  the  said  city,  passed  A.  D« 
1843. 

A  motion  was  made  at  the  last  October  Term,  before 
his  Honor,  Judge  Richardson,  for  a  prohibition  to  restrain 
the  city  council  from  enforcing  the  said  Ordinance  against 
the  relator,  which  was  refused. 

Deasixm  of  his  Horuyr^  Judge  RUhardaon. 

The  complaint  of  t)ie  relator,  F.  Wilkinson,  is  opposite 
to  that  made  in  the  case  of  J.  Adger,  just  decided.  Adger 
complained  of  the  inequality  of  the  tax  laid  upon  a  non* 
resident  of  the  city,  and  an  inhabitant,  under  the  same  cir- 
cumstances. Wilkinson  complains  of  being  taxed  as  much 
as  an  inhabitant  carrying  on  the  same  trade — ^b^  would 
have  exemption.  But  what  is  taxed  9  It  is  the  stock, 
traffic  or  business,  art  and  mystery,  carried  on  within  the 
city.  Such  is  the  property  that  is  taxed ;  and  we  have 
only  to  assume,  what  is  very  clear,  that  such  property  is 
taxable,  to  perceive  that  non-residents  and  mhabitanta 
stand  on  the  same  parity  of  reason,  justice  and  conveni- 
ence. But  moreover  tlie  terms  of  tne  charter,  to  wit,  or 
those  (non-residents)  who  hold  taxable  property  within 
the  same,  plainly  included  non-residents  so  holding  such 
property,  and  render  them  taxable  for  such  property. 

It  is  quite  another,  and  an  enlarged  constitutional  pria- 
ciple,  that  prohibits  the  non-resident  and  the  actual  inha- 
bitant being  taxed  unequally.  The  whole  reasoning  on 
this  head  may  be  found  and  is  illustrated  in  the  article  of 
the  Federal  Constitution,  that  gives  the  same  privileges, 
<ftc,  to  all  the  citizens  of  the  United  States,  that  belong  to 
those  of  a  particular  State,  under  the  same  circumstances. 
The  same  reasoning  and  principles  apply  to  all  the  citi- 
zens of  any  one  State,  claiming  the  privilege  and  exemp- 
tion, <&c.  that  have  been  given  to  a  particular  section,  as 
Charleston  or  Columbia.  But  they  cannot  claim  more 
than  the  inhabitants  of  such  sections.  The  prohibition  is, 
therefore,  refused. 

An  appeal  was  taken  from  his  Honor's  decision,  on  the 
following  grounds. 
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1.  The  tax  complained  of,  is  not  a  tax  on  property,  bnt 
a  capitation  tax. 

2.  That  exercising  no  trade  within  the  city,  he  does  not 
come  under  the  provisions  of  the  Ordinance. 

3.  The  decision  of  his  Honor  is  contrary  to  the  law,  and 
the  facts  in  this  case. 

All  of  which  is  respectfully  submitted. 

Cbopcr,  for  relator. 

Eckhard^  CUy  Attorney^  contra, 

Owria^  per  Richardson,  J.  This  case,  lil$e/that  of  James 
Adger  against  the  same  defendants,  consists  in  another 
complaint  of  assumed  taxation,  over  the  non-residents  of 
the  city  of  Charleston,  by  the  city  authorities.  It  comes 
also  from  the  north  side  of  Boundary  street,  on  Charleston 
Neck,  and  is  interesting  to  an  entire  profession,  personally 
located  there,  but  carrying  on  their  art  and  trade  in  the 
dty  market^  not  on  the  highways  or  in  private  hous^,  &€. 
Both  of  those  cases  were  decided  at  the  Circuit  Court, 
merely  to  give  them  passports  to  the  Court  of  Appeals, 
and  on  a  single  principle  of  the  taxing  power,  that  was 
supposed  to  embrace  and  support,  at  least,  one  point  of 
Adger's  case,  and  to  exclude  tne  complaint  of  the  present 
relator. 

These  cases  have  been  now  reconsidered,  with  the  at« 
tention  due  to  every  consequential  decision,  and  to  the 
feelings  of  communities  situated  like  Charleston  and  the 
Neck,  which  are  so  likely,  even  under  the  best  dispositions, 
to  be  led  into  collision.  The  court  has  to  hold  tne  scales 
even  between  them,  and  to  let  the  one  or  the  other  decline, 
only  by  the  weight  of  strict  law ;  and  not  the  less  impar- 
tially, because  this  is  the  case  of  expectation  to  the  frater* 
nity  of  colored  butchers  on  Charleston  Neck,  but  carrying 
on  their  active  occupation  in  the  public  market  of  the  city, 
as  the  other  case  was  to  the  roan  of  business  on  the 
Neck.  The  tax  Ordinance  from  which  the  relator  claims 
exemption,  by  reason  of  his  residence  out  of  the  city,  is 
as  follows.  '^That  free  negroes  and  free  persons  of  color, 
shall  be  and  are  hereby  made  liable  to  the  following  taxes, 
viz : — Males,  from  the  age  of  twenty^ne  to  the  age  of 
79 
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sixty,  carrying  od  any  trade  or  art,  or  being  a  mechanic, 
and  residing  within  the  city,  or  residing  tmlhout  the  cUy^ 
exercising  his  trade  or  art  therein,  each  a  tax  of  ten  dol- 
lars." The  relator  is  a  butcher,  in  the  public  market  of 
Charleston.  The  market  belongs  to  the  city,  and  is  r^a- 
lated  by  an  Ordinance  of  1808.  Its  police  is  strict,  and 
order  is  preserved  with  great  vigilance  by  the  commission- 
ers of  the  market. 

In  dense  populations,  dependant  for  daily  food  upon  the 
public  market,  not  merely  general  convenience,  but  the 
public  health  and  necessity,  require  such  regulation  and 
caution.  It  is  not  only  in  Europe,  as  the  written  argument 
of  the  relator's  counsel  supposes,  but  every  where,  I  ap- 
prehend, in  such  communities,  from  the  days  of  the  great 
Hebrew  Legislator  to  the  present  time,  that  strict  regula- 
tions have  been  deemed  of  essential  importance,  and  duly 
enforced  in  the  beef  and  flesh  markets  of  large  cities. 
And  in  this  way,  the  butchering  of  cattle  and  the  vending 
of  meats  becomes  a  regulated  municipal  calling  for  the 
common  convenience  and  safety.  It  is  under  similar  regu- 
lations in  the  Charleston  markets,  that  the  relator  baa 
elected  to  take  his  position  as  a  butcher,  and  pays  the 
monthly  stallage  of  four  dollars  rent  to  the  commissioners 
of  the  market.  This  monthly  rent  is  what  the  relator's 
counsel  supposed  the  only  exaction  the  city  authorities 
could  require  of  a  non-resident  butcher.  Can,  tJien,  his 
residence  on  the  Neck  exempt  him  from  the  general  un- 
discriminating  tax  upon  all  city  butchers  of  his  colour  and 
dass  ?  As  a  resident  on  the  Neck,  he  could  not  be  taxed, 
but  by  holding  taxable  property  within  the  city,  or  on  the 
income  and  profits  of  a  profession,  trade,  or  occupation, 
'^carried  on  within  the  city."  The  relator  has  assuredly 
carried  on,  at  least,  an  occupation  in  the  city.  The  term 
occupation,  is  very  comprehensive,  and  may  well  include 
the  calling  of  a  butcher,  (see  Johnson  or  Webster's  Dic- 
tionary) but  the  legal  doctrine  upon  which  this  case  turns, 
has  been  expounded  and  applied  to  the  case  of  Thomas, 
the  slave  of  Adger,  who  worked  out  under  a  city  badge. 
Thomas's  home  was  also  at  his  master's  residence  on  the 
Neck,  but  his  owner  had  to  pay  the  general  city  tax 
assessed  on  his  class,  who  are  the  actual  inhabitants  of  the 
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city,  because  he  had  taken  a  city  badge ;  and  I  can  per- 
ceive no  essential  distinction  between  his  case  and  that  of 
this  relator,  who  is  his  own  master,  and  has  placed  him- 
self, voluntarily,  under  the  police  of  the  city  for  his  own 
gain.  This  is  precisely  wnat  Mr.  Adger  did  with  his 
slave  Thomas.  In  addition,  then,  to  the  exposition  in  that 
case,  suppose  a  city  ofiicer  were  to  chose  to  lodge  over 
boundary  street,  that  could  not  change  the  duties  or  liabili- 
ties of  his  accepted  office  and  voluntary  position  under  the 
city  government.  It  would  be  an  evident  evasion  of  the  just 
meaning  of  the  law ;  the  sense  of  which  is  the  very  /ate,  and 
the  attempt  could  not  succeed ;  it  would  be  an  imposition  up* 
on  the  city  institutions.  In  all  such  cases  then,  as  Thomas's, 
the  relator's  and  the  officer's,  the  parties  assuming  a  defi- 
nite municipal  calling  or  duty,  have  placed  themselves,  as 
if  in  the  city.  Thomas  became  as  a  city  negro,  with  a 
license.  The  officer  still  remained  a  municipal  officer;  and 
so  the  relator  stood  as  a  municipal  relator  within  the  city ; 
and,  of  course,  each  might  be  taxed  in  his  voluntary  voca- 
tion, as  if  an  actual  inhabitant.  For  such  purpose,  each 
may  be  well  considered  as  a  voluntary  absentee  from  his 
station  in  the  city,  or  as  having  renounced  the  exemption 
from  the  taxes  attached  to  his  residence  out  of  the  city. 
Much  might  be  also  urged,  to  shew  that  the  relator  was 
liable  to  be  taxed  for  his  profession,  trade  or  occupation 
carried  on  in  the  city  under  the  Act  of  1836.    But  as  the 

Particular  tax  does  not  appear  to  have  been  assessed  upon 
is  income  from  it,  but  is  laid  upon  all  butchers  of  color, 
equally ;  and  as  that  view  of  the  defence  is  not  indispen- 
sible,  the  court  decides  upon  the  ground  already  discussed 
in  Adger's  case,  as  applying  equally  to  this  case.  But 
which,  let  it  be  observed,  illustrates,  and  is  illustrated  by, 
the  proper  and  just  moral  aim  of  the  Act  of  1836,  which 
is  this,  you  are  not,  in  your  permanent  occupation  in  the 
pursuit  of  pecuniary  gain,  to  claim  all  the  advantages  of  a 
well  regulated  municipality,  but  by  lodging  at  night  beyond 
Boundary  street,  to  excuse  yourself  from  any  returns  for 
its  many  advantages.  Whether^  therefore,  the  argument 
be  under  the  Act  of  1836,  or  upon  the  general  ground 
upon  which  the  court  decides  the  case,  the  same  sense  of 
leciprocal  justice  is  required  of  the  relator.  His  rent  or 
stallage  does  not  constitute,  necessarily,  any  return  for 
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saA  adTailtilges  to  his  definite  and  well  regulated  rauoici* 
pal  occupation  as  butcher  in  the  city  market  Such  stal- 
lage was  necessary  to  connect  his  trade  with  the  market, 
as  Thomas's  badge  to  his  plying  for  work  in  the  city. 
As  to  the  character  of  the  particular  tax,  which  was  much 
discussed,  it  is  a  capitation  tax,  like  that  on  Thomas,  and 
applies  to  all  the  colored  butchers  that  carry  on  their  oc^ 
cupation  in  the  city  market,  under  its  police  regulations, 
altnough  they  may  personally  reside  on  the  Neck.  There 
thev  slaughter  bullocks,  transport  the  beef  to  the  market, 
and  then  assume  their  positions  under  its  laws  and  privi- 
leges, and  having  done  so,  they  catinot  elude  their  liabili- 
ties by  lodging  beyond  boundary  street.  The  decision, 
therefore,  of  the  Circuit  is  affirmed,  and  in  this  caae^ 
unanimously^ 

O'NsALL)  Evans,  Butlbr,  Wardlaw^  and  Frosi*,  JJ. 
concurred. 


Martin  ti.  Day  f».  JohH  Hill. 

1.  A  judgtnekil  recbvered  Against  otA  K»f  the  miaken  of  ii  joiat  and  tere* 
lal  note,  for  a  smaller  sum  tiiah  is  actually  owed,  with  satis&ction  of  the 
judgment,  is  not  an  extinguishihent  of  the  note,  so  as  to  bar  the  plaintiff 
£rom  suing  on  it,  and  recovering  the  balance  due. 

2.  A  Judgment  against  one  of  the  makers  of  a  joint  and  sereral  note^  Is 
a  c6n<^ltisive  bat  to  any  other  Action  against  the  same  defendant,  for  the 
Same  cAutej  btt  not  tb  an  action  against  the  other,  who  is  severally  liable 
unless  the  judgment  be  paid,  and  then  it  will  avail,  not  by  way  of  estoppel^ 
but  as  payment  or  satisfaction  of  the  debt.  Satis&ction  or  payment  is  no 
bar,  unlesiS  the  whole  debt  is  paid,  or  something  accepted  in  full  of  it 

Btfor^  Evans,  J.  EdgefiM,  Fall  Term,  1843. 

Thiti  Was  an  action  of  assumpsit  on  a  joint  and  sereral 
note  of  the  defendanti  Hill,  and  ona  Buns.    Burns  had 
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been  sued  npon  thd  note,  and  a  judgment  recovered  against 
him,  for  a  less  sum  than  was  due,  by  some  mistake.  This 
judgment  had  been  satisfied.  This  action  was  on  the  note, 
but  the  plaintiff  claimed  to  recover  only  the  balance,  after 
deducting  what  had  been  collected  out  of  Burns.  The 
plea  was  a  former  recovery. 

The  presiding  Judge  decided,  and  so  charged  the  jury, 
that  the  recovery  and  payment  of  Burns  was  satisfaction 
only  to  the  extent  that  the  payment  was  made,  and  the 
plaintiff  had  a  verdict  for  what  was  still  due. 

The  defendant  appealed,  on  the  ground  that  the  judg- 
ment against  Burns  was  rendered  for  the  same  debt,  and 
being  satisfied,  is  an  extinguishment  of  the  plaintiff's  cause 
of  action,  and  a  bar  to  his  recovery.  * 

WigfdU^  for  the  motion,  cited  11  J.  Rep.  630. 

Wardlaay,  contra,  cited  2  Hill  Rep.  (N.  Y.)  239 ;  14  J.  Rep. 
404;  18  id.  469;  11  Serg.  <&  RaWles,  149;  5  Watts,  629;  6 
Reports,  40  ;  Cro.  Gar.  76  ;  6  Bos.  &  Pul.  476;  6  CraUch,  263 ; 
7  id.  208 ;  2  Rice  Dig.  174  ;  3  East,  261. 

OmiA^  per  Evans,  J.  The  defendant  was  the  principal 
debtor,  and  the  question  is,  whether  a  judgment  against 
his  security  for  a  smaller  sum  than  he  actuall v  owed,  with 
satisfaction  of  the  judgment,  is  an  extinguisnment  of  his 
note. 

It  is  every  day's  practice  to  sue  the  makers  of  a  joint 
and  several  note  separately,  and  a  judgment  against  one  is 
no  bar  to  an  action  against  another,  on  the  same  tiote.  As 
is  said  in  Drake  vs.  Mitchell^  3  East,  256,  until  it  be  made 
productive  in  satisfaction  to  the  party,  "it  cannot  operate 
to  change  any  other  collateral  or  concurrent  remedy  which 
the  party  may  have."  The  'Judgment  is  but  a  security 
for  the  original  cause  of  action.^^  In  Whiteacres  vs.  tlanr 
kinsan^  Cro.  Car.  75,  the  defendant  pleaded  that  one  Wood- 
rich  was  jointly  bound  with  him  ;4bat  he  had  been  sued 
and  taken  in  execution,  and  the  sheriff  had  permitted  him 
to  escape.  It  was  held  "no  discharge  of  the  defendant,  for  ex- 
ecution without  satisfaction  is  no  bar.  The  plaintiff  has  an 
action  against  the  sheriff;  but  this  does  not  deprive  him  of 
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his  remedy  against  the  other  obligor ;  but  it  would  bare 
been  otherwise  if  the  sheriff  had  permitted  him  to  go  at 
large  by  the  license  or  command  ofthe  plaintiff;"  because, 
in  the  latter  case,  it  would  have  been  satisfaction  of  the 
debt.  I  take  it  to  be  very  clear,  that  the  plaintiff  is  not 
estopped  from  bringing  his  action  against  this  defendant  by 
his  judgment  against  the  other  maker  of  the  note.  The 
judgment  in  that  case  is  a  conclusive  bar  to  any  other  ac^ 
tion  against  the  same  defendant  for  the  same  cause  ;  yet  it 
is  no  bar  to  an  action  against  another  who  is  severally  lia- 
ble, unless  the  judgment  be  paid,  and  then  it  will  avail  the 
defendant,  not  by  way  of  estoppel,  but  as  payment  or  sa- 
tisfaction of  the  debt.  Satisfaction  or  payment  is  no  bar, 
unless  the  whole  debt  is  paid,  or  something  accepted  in 
full  of  it  For  less  than  this,  the  defendant  is  only  entitled 
to  a  deduction  from  the  debt,  for  the  amount  paid,  and  the 

Elaintiff  is  entitled  to  a  judgment  for  the  balance.     This 
as  been  allowed  to  the  appellant,  and  I  think  he  cannot, 
in  law  or  justice,  ask  for  more. 
The  motion  is  dismissed. 

Richardson,  O'Nball,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 
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Olwer  SSmp$on  ads.  A.  J.  Knox.    Same  ads.  Same. 

L  The  coart  will  not  deprive  a  plaintiflT,  suing  within  the  summary  ju* 
risdiction,  of  his  legal  right  of  having  his  judgment  the  fiist  court,  by  com- 
pelling him  to  file  a  declaration,  in  order  that  the  defendant  may  plead  a  dis- 
count beyond  that  jurisdiction,  unless  great  and  manifest  injustice  would  be 
done  by  a  refusal  of  the  motion,  or  when  the  law  prohibits  the  defence  from 
bemg  tried  in  the  summary  jurisdiction.  Vide  Beckham  vs,  Eccles  4*  P^^i 
1  Bailey,  121. 

2.  Questions  of  this  kind  must,  of  necessity,  be  addressed  to  the  discre- 
tion of  the  circuit  court 

3.  A  plaintiff  having  brought  suits  within  the  summary  jurisdiction,  a 
motion  was  made  by  defendant  to  compel  him  to  declare,  in  order  that  de- 
fendant might  plead  a  discount  beyond  that  jurisdiction,  on  a  demand  alrea- 
dy sued  on,  to  the  same  Term,  with  the  cases  of  the  plaintifiT;  but  as  there 
was  no  satisfactory  proof  of  the  insolvency  of  the  plaintiff,  and  as  the  court 
was  not  satisfied  with  the  merits  of  the  defence,  but  was  inclined  to  the  opi- 
nion that  the  object  was  delay,  it  was  held  that  the  motion  was  properly  re- 
fused. 

Before  Evans,  J.  Edgefield,  Fall  Tma,  1843. 

The  plaintiff  and  defendant  had  each  brought  actions  of 
assumpsit  against  each  other,  returnable  to  this  Term  ;  and 
Knox  nad  sued  Simpson  on  two  notes  within  the  summa- 
ry process  jurisdiction.  One  of  these  notes,  on  the  face  of 
it,  purported  to  be  given  on  settlement,  and  the  other  for 
money  loaned.  Simpson's  counsel  made  a  motion  to  have 
the  plaintiff  declare  on  these  notes,  in  order  that  he  might 
plead  in  discount  his  demand,  for  which  he  had  already 
brought  his  action.  This  was  refused:  1st,  because  the 
presiding  Judge  thought  it  likely,  from  the  fact  one  of  the 
notes  was  given  on  settlement,  and  the  demand  which  he 
wished  to  set  off  was  of  a  date  anterior — that  the  object 
was  delay.  2.  That  he  might,  if  he  chose  to  discontinue 
his  action,  set  off  his  account  against  Knox's  action  in  the 
higher  jurisdiction ;  and  3d.  That  he  had  elected  to  proceed 
by  a  separate  action. 

The  defendant  appealed  from  the  decision  of  his  Honor, 
the  presiding  Judge :  Because  his  Honor  erred  in  deciding 
that  the  plaintiff  should  not  be  required  to  declare  on  his 
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cases,  notwithstanding  the  defendant's  discount,  inasmuch 
as  the  defendant  had  commenced  his  action  against  the 
plaintiff  in  the  higner  jurisdiction  of  the  court,  and  there- 
fore could  not  be  allowed  to  discontinue  the  same,  so  as  to 
rely  upon  his  claim  by  way  of  discount 

Gray^  for  the  motion.     Yancey^  contra. 

Qirta,  per  Eyans,  J.  This  is  not  a  case  involving  the 
right  of  the  defendant  to  have  several  actions  brought 
against  him  by  the  same  plaintiff,  consolidated  into  one. 
The  application  is  to  compel  the  plaintiff  to  file  a  declara- 
tion, in  order  that  the  defendant  may  plead  a  discount  for  a 
sum  beyond  the  summary  process  jurisdiction  of  the  court 
Where  the  plaintiff's  demand  is  under  twenty  pounds  ster- 
ling, he  may  have  his  judgment  the  first  court.  This  is 
an  advantage  which  the  plaintiff  has,  arising  out  of  his 
contract,  and  one  of  which  the  court  will  not  deprive  him, 
except  in  those  cases  where  the  law  prohibits  the  defence 
from  being  tried  in  the  summary  process  jurisdiction,  as 
where  the  title  to  land  is  involved,  or  where  great  and  mani- 
fest injustice  would  be  done  by  the  refusal  of  the  motion. 
The  case  of  Beckham  vs.  Eccles  &  Peay^  1  Bailey,  121,  is 
an  illustration  of  the  ground  on  which  the  court  will  in- 
terfere, and  deprive  the  plaintiff  of  his  legal  right  to  have 
his  judgment  tne  first  court.  In  that  case  the  court  was 
fully  satisfied  of  the  merits  of  the  defence,  and  that  the 
plaintiffs  were  insolvent,  so  that  unless  the  defendant  could 
set  off  his  demand  against  the  plaintiffs's  action,  great 
and  irreparable  injustice  would  be  done  to  him.  The 
court  say,  ''  Justice  ought  not  to  be  so  perverted,  and  so 
long  as  the  court  can  exercise  any  discretion,  it  ought  not 
to  be  so  perverted."  (Questions  of  this  kind  must,  of  ne- 
cessity, be  addressed  to  the  discretion  of  the  circuit  court; 
but  if  not  properly  exercised,  that  court  will  be  controlled 
by  this,  as  was  done  in  the  case  above  cited. 

In  this  case  none  of  those  strong  reasons  existed  which 
influenced  the  decision  in  the  case  of  Beckham  vs.  JEccles 
<ft  Peay.  No  satisfactory  evidence  of  the  insolvency  of 
Knox  was  offered.  The  court  was  not  satisfied  of  the 
merits  of  the  defence,  but  was  inclined  to  the  opinion  the 


Ck^LUMBu,  Mat,  1844.  633 

object  of  the  motion  was  delay.  Besides  this,  the  defend- 
ant had  decided  for  himself,  by  electing  to  bring  his  action. 
This  court  does  not  perceive  any  sufficient  reason  for 
disturbing  the  decision  of  the  circuit  court,  and  the  motion 
is  dismisKd. 

Richardson,  O'Neali-,  Buti^eH;  Wakpi-aw  und  Frost, 
JJ,  concurred, 


Dr.  John  C  Jeter  vs.  Dr.  William  N.  Askew. 

1.  Where,  on  the  trial  of  an  action  of  slander,  the  plaintiff  waitred  his  ob» 
jections  to  the  declarations  of  a  person  who  was  not  produced,  brought  oat 
by  the  defendant  in  the  examination  of  plaintiff's  witness  by  way  of  mitigating 
images,  the  declarations  being  unfarorable  to  plaintiff's  character,  and 
made .  before  the  actionable  words  were  spoken,  the  plaintiff  in  reply  may 
produce  proof  as  to  the  declarations  of  the  same  person  made  at  any  time. 
Even  conceding  the  declarations  brought  out  by  defendant  to  hare  been  in* 
admissible,  it  did  not  affect  plaintiff's  right  in  reply  The  fisict  that  the  wit* 
ness  was  present  in  Court  whose  declarations  were  received,  did  not  affect 
the  question.  The  admissibility  of  hearsay  eyidei^ee  is  not  controlled  by 
the  presence  or  absence  of  a  witness  within  the  process  and  jurisdiction  of 
the  Court, 

2.  If  one  ofiers  the  declarations  of  a  witness  instead  of  producing  him, 
Iffoof  of  other  decIaratiDns  of  the  same  witness  may  be  offered  by  the  other 
party,  either  by  cross  examination  or  by  witnesses, 

Before  Butler,  J.  Union^  Spring  Term^  1844. 

Action  on  the  case  for  words. 

1st.  The  defendant  said  of  plaintiff,  he  is  adam'd  rascaL 

and  has  been  trading  with  negroes.    2nd.  That  he  had 

nised  $5  notes  to  $15.    3rd.  That  he  builds  his  i|huck 

pens  with  a  false  floor  under  them,  ancl  under  thMi  bf 

80 
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bad  cellars  dug,  in  which  be  concealed  bales  of  cottoa,  and 
after  the  fuss  was  over,  would  cut  out  the  beads  and  brand 
them  in  bis  own  name. 

i  A  Mr.  Hamilton,  examined  by  the  plaintiff,  proved  that 
in  1842  be  beard  defendant  speaking  of  the  plaintiff;  that 
he  said  defendant  bad  been  trading  with  negroes,  and  be 
would  shew  this  to  the  grand  jury  ;  that  be  bad  a  false 
floor  under  bis  shuck  pen,  and  under  it  a  pit  sufficient  to 
conceal  three  bales  of  picked  cotton,  that  when  be  wished  to 
put  in  cotton,  be  would  lever  up  the  pen,  take  out  shucks 
and  put  in  cotton ;  that  he  would  prove  it  on  him.  Also  that 
be  had  raised  $5  notes  to  $15  and  passed  them  to  people 
who  could  not  read.  These  charges  were  made  during 
court  week,  and  at  that  time  defendant  bad  indicted  plain- 
tiff for  trading  with  negroes,  but  no  bill  bad  then  been 
found.  This  witness  on  his  cross  examination  said  de- 
fendant gave  no  one  as  bis  author  for  what  be  bad  said. 
The  witness  had  not  heard  of  the  charges  himself,  but  once 
heard  one  Vessels  say  he  bad  an  account  at  plaintiff's,  had 
given  a  note  for  $5,  and  when  it  was  paid,  or  to  be  paid, 
it  was  $15 ;  defendant  not  a  rich  man,  but  bad  some  pro- 
perty. In  reply  this  witness  said  be  knew  the  hand  writ- 
ing of  Vessels,  the  signature  to  it  wa^  in  Vessels's  band 
writing  and  for  $15,  but  the  body  of  it  was  iq  the  band 
writing  of  one  Kingley.  Mr.  Thomas,  next  exaaiined,  said 
io  1842,  during  fall  court,  and  on  the  first  or  second  day 
pf  court,  he  bad  heard  defendant  say  plaintiff  had  made 
part  of  bis  property  by  trading  with  negroes ;  that  plaintiff 
concealed  cotton  bales  in  bis  shuck  pen,  the  heads  taken 
out  and  again  branded  in  plaintiff's  name,  but  did  not 
recollect  that  defendant  said  anything  about  raising 
notes.  Witness  had  been  long  acquainted  with  plain* 
tiff  and  thought  hie  character  good;  heard  of  the  report 
about  cotton  in  1837  from  one  Brock,  whom  be  did  not 
consider  a  man  of  truth.  This  witness,  on  his  cross  ex- 
amination, said  Brock  had  lived  with  plaintiff;  that  Brock 
said  he  had  known  plaintiff  to  conceal  cotton  in  his  shuck 

ten,  that  he  would  cut  out  and  rehead  the  bales ;  witness 
eard  this  in  1837 ;  heard  others  speaking  of  bode  accounts, 
and  that  there  was  neighbourhood  talk  that  plaintiff  had 
traded. with  negroes.  One  Fant  examined,  said  ne  bad  heart} 
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Vessels  say  in  going  to  trial  be  owed  plaintiff  $5  and  waa 
sued  for  $15,  but  that  on  bis  return  be  said  be  bad  found 
every  tbing  correct.  .  Witness  bad  known  plaintiff  twenty- 
five  years,  bis  character  good.  The  conversation  with 
Vessels  was  six  or  seven  years  ago.  What  Vessels  and  Brock 
had  said  was  before  the  words  were  spoken  by  defendant. 

Here  the  evidence  closed  on  the  part  of  the  plaintiff; 
and  the  defendant  declining  to  offer  any  evidence  in  bj^ 
defence,  the  case,  after  argument,  was  subntitted  to  the 
jury. 

Tbere  was  no  objection  made  by  either  side,  as  to  what 
Vessels  and  Brock  had  said  before  the  words  were  spoken 
by  the  defendant — the  plaintiff's  counsel  avowing  it  to  be 
their  wish  to  trace  these  reports  to  their  origin. 

it  seemed  to  be  admitted  that  some  unfavorable  reports 
as  to  plaintiff's  reputation  were  in  circulation  ;  and  it  was 

Erobable  they  had  originated,  in  some  measure,  from  what 
trock  and  Vessels  had  said  in  relation  to  tbe  note  and  cot- 
ton matter.  Tbe  defendant  attempted  to  excuse  himself, 
by  way  of  mitigating  tbe  damages,  under  these  neports; 
and  as  far  as  they  could  affect  his  motives,  before  the 
words  were  spoken,  the  statements  of  Brock  and  Vessels 
were  allowed  to  come  out  in  evidence,  without  opposition 
from  either  side.  But  when  it  was  proposed  by  the  plaintiff 
to  ask  witnesses  on  tbe  stand,  wbetlier  they  bad  not  beard 
Brock  say,  after  the  commencement  of  the  action,  that  be 
had  been  mistaken,  or  was  wrong  in  what  he  had  said  of 
plaintiff^  it  was  objected  to  on  the  part  of  defendant,  and 
the  objection  was  sustained  by  tbe  court,  on  the  ground 
that  these  subsequent  explanations  could  have  bad  no  ii^ 
fluence  on  the  motives  or  conduct  of  the  defendant  in 
speaking  the  words,  and  upon  the  further  ground  that  as 
Brock  was  in  court  he  could  have  been  examined  bimselC 
Mr.  Henry,  in  his  argument  to  the  jury,  on  the  part  of 
defendant,  suggested  that  if  defendant  bad  only  said  of 
plaintiff  that  he  had  been  guilty  of  trading  with  negroes,  the 
words  would  not  have  been  actionable.  In  noticing  this  sug- 
gestion, tbe  presiding  Judge  remarked,  that  to  charge  on^ 
with  illicitly  trading  with  slaves  in  this  State,  would  be 
actionable,  as  it  would  imply  tb6  imputation  of  an  infam** 
otts  offence,  in  public  estimation.    But  that  there  were 
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other  words  so  clearly  actionable  proved  against  the  d^ 
fendant,  that  the  jury  were  at  liberty  to  find  a  Verdict  for 
the  plaintiflf,  independently  of  such  words. 

In  speaking  of  the  question  of  damages^  the  jury  were 
told  they  must  look  to  the  actual  circumstances  under 
which  the  words  were  spoken ;  and  that  the  defendant 
had  a  right  to  avail  himself  of  all  of  them,  to  reduce  the 
damages ;  and  in  this  connection^  the  court  perhaps  advert- 
ed to  the  fact  that  the  words  were  spoken  in  a  passion ; 
and  upon  one  occasion.  But  did  not  undertake  to  say* 
that  in  alluding  to  one  occasion,  it  was  the  only  one.  All 
that  the  court  said  was  rather  by  way  of  summing  up  the 
grounds  of  excuse  that  had  been  made  for  defendant,  with' 
out  any  attempt  to  control  the  jury  as  to  the  view  which 
they  were  at  liberty  to  take  of  the  whole  matter. 

The  jury  returned  a  verdict  of  $40  for  the  plaintiA 

The  plaintitf  appealed,  and  moved  the  Court  of  Ap* 
peals  for  a  new  trial,  on  the  following  grounds : 

l»  Because  the  court  admitted  in  evidence  the  declara« 
tions  of  Wm.  Brock  and  John  Vessels,  as  to  particular 
facts,  when  they  were  present  in  court,  and  might  have 
been  called. 

2.  Because  the  court  rejected  the  evidence  offered  by 
the  plaintiff  to  shew  that  Wm.  Brock,  on  whose  report 
the  aefendant  now  pretends  he  spoke  the  words,  had  ad-^ 
mitted  he  never  had  known  any  thing  against  the  plaintiff^ 
and  denying  he  had  charged  the  plaintiff,  as  alleged  by 
the  defendant,  on  the  ground  those  admissions  or  declara- 
tions of  Wm.  Brock  were  made  since  the  speaking  of  the 
words  by  defendant. 

3.  Because  the  court,  under  the  plea  of  the  general  iS' 
sue,  permitted  the  defendant  to  prove  what  particular  per« 
sons  had  said  as  to  specifiec  charges,  without  proving  that 
the  report,  as  to  those  facts,  was  common,  and  generally 
believed  in  the  neighborhood. 

4.  Because  his  Honor  charged  the  jury  that  if  the  defend' 
ant  spoke  the  words  '^6ona^)^,"  believing  them  to  be  traci 
lie  was  excused,  though  the  words  were  clearly  proven  to 
have  been  spoken  as  affirming  plaintiff's  guilt,  without 
any  reference  to  reports,  or  witkout  any  idlusioo  to  de* 
fendanf 8  author. 
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5.  Because  hi^  Honor  did  not  instruct  the  jury  with 
sufficient  certainty  and  precision  on  the  question  whether 
it  was  a  lesal  slander  in  this  State  to  charge  a  man  with 
trading  with  a  slave,  although  he  did  intimate  his  opinion 
that  it  was  slander. 

6.  Because  his  Honor  chalked  the  jury,  that  the  words 
were  spoken  but  once,  when  the  plaintiff  submits  that  it 
will  appear  from  the  notes  of  the  evidence  they  were 
spoken  more  than  once,  and  with  great  malioei 

T.  Because  words  were  clearly  and  fully  proved,  under 
curcumstances  of  great  aggravation,  and  that  the  plaintiff 
was  a  man  of  good  character,  and  the  manner  of  the  de- 
fence was  a  repetition  of  the  slander,  and  the  charges  were 
made  with  settled  malice,  and  the  verdict  being  for  only 
forty  dollars,  was  wholly  inadequate  to  the  injury  sus- 
tained. 

8.  Because  the  verdict  is  contrary  to  law  and  evidencCi 
and  charge  of  the  court,  and  ought  to  be  set  aside. 

Ihampeon  and  Bowers^  for  the  motion. 
£ktwkin8j  contra. 

Cteria,  per  Fhost,  J.  The  objections  presented  in  the 
1st  and  3d  grounds  were  proper  to  the  trial  of  the  case 
and  were  then  waived  by  the  plaintiff's  attorney;  and  all 
the  others  except  the  2d.  are  obviated  by  the  report.  The 
2d  ground  is  because  the  Judge  rejected  the  declarations 
of  Brock  offered  by  the  plaintiff  in  reply  to  proof  of  such 
declarations  offered  by  the  defendant.  It  appears  that 
reports  unfavorable  to  the  plaintiff's  reputation,  connected 
with  the  charge  of  having  concealed  cotton  in  his  shuck 
house,  were  in  circulation,  which  probably  originated 
with  Brock.  The  declarations  of  Brock,  offered  by  the 
plaintiff,  were  excluded,  on  the  ground  that  they  were 
mad<^  after  the  commencement  of  the  action,  and  could 
have  had  no  influence  on  the  motives  or  conduct  of  the 
defendant,  in  speaking  the  slanderous  words,  and  Were 
therefore  immaterial ;  and  upon  the  further  ground,  that 
Brock  was  present  in  court,  and  might  have  been  examined. 
In  the  reason  first  assigned  it  is  assumed  that  the  declara- 
tioiis  of  Brock  were  material  to  the  defence,  in  mitigation 
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of  damages,  only  by  shewing  ground  for  suspictony  by  the 
defendant,  that  the  plaintiff  had  been  guilty  of  the  act 
charged  in  the  slander;  and  th^eby  exenapting  him  firom 
the  aggravation  of  having  originated  the  calumny.  la  this 
view  the  reason  assigned  was  conclusive.  But  the  declara- 
tions of  Brock,  as  connected  with  the  reports  against  the 
plaintifl^  were  also  material  to  the  defendant,  and  to  the 
plaintiff,  by  affecting  the  plaintiff's  character,  and  by  shew- 
ing he  was  not  above  suspicion.  In  Bvjfordv^.  Mcduny^ 
N.  and  McC.  268,  it  was  decided  that  any  facts  or  circum- 
stances tending  to  shew  probable  ground  of  suspicion  that 
the  plaintiff  in  an  action  of  slander  had  been  guilty  of  the 
act  imputed  to  him  by  the  defendant,  are  admissible  to 
mitigate  damages,  by  detracting  from  the  plaintiff's  charac- 
ter. Brock's  declarations,  therefore,  made  at  any  time, 
were  material  to  the  issue,  either  by  confirming,  contradict- 
ing or  qualifying  his  former  declaration,  and  it  was  com- 
petent for  the  plaintiff  in  reply  to  counteract  the  effect  of 
them,  as  brought  out  by  the  defendant. 

But  it  is  argued  that  Brock's  dedaratious  were  inadmis- 
sible, and  could  have  been  offered  by  the  defendant  only 
by  plaintiff's  waiving  the  objection  ;  and  because  plaintiff 
admitted  improper  evidence,  by  consent,  he  cannot  claim 
to  offer  improper  evidence.  It  may  be  conceded  that  the 
general  proposition  is  true,  and  that  Brock's  declarations 
were  not  admissible,  and  the  concession  will  not  vary  this 
case,  in  which  the  question  is  confined  to  the  right  of 
either  party  to  offer  evidence  in  reply,  which  is  material 
to  the  issue,  and  tends  to  counteract  the  eflect  of  evidence 
oflfered  by  the  other  party.  If  one  admits,  without  objec- 
tion, an  incompetent  witness  (o  be  examined  by  the  other 
party,  he  is  not  precluded  from  cross-examining  the  wit- 
ness and  contradicting  his  proof  by  other  witnesses.  If 
the  contents  of  a  written  instrument  are  given  in  evidence 
by  one  party,  interested  in  it,  without  producing  the  instru- 
ment, be  cannot  exclude  evidence  in  reply,  on  the  ground 
that  the  instrument  is  not  produced.  And  so  if  one  offers 
tbe  declarations  of  a  witness,  instead  of  producing  him, 
proof  of  other  declarations  of  the  same  witness  may  be  of- 
fered by  the  other  party,  either  by  cross-examination  or 
fby  wiUesses.    The  deitodaat  had  the  benefit  of  Brock's 
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declarations,  affecting  the  plaintifi^'s  character,  and  justice 
requires  that  the  whole  exteut  and  effect  or  such  declara- 
tions should  appear.  When  the  plaintifi*  waived  the  ob^ 
jection  to  Brock's  declarations,  offered  by  the  defendant, 
they  were  subject  to  reply  in  evidence,  in  the  same  man- 
ner as  if  legally  admissible,  and  the  plaintiff  should  have 
been  permitted  to  produce  proof  of  his  declarations  made 
at  any  time.  That  Brock  was  present  in  court  cannot  af- 
fect the  question.  The  admissibility  of  hearsay  evidence 
is  not  controlled  by  the  presence  or  absence  of  a  witness 
within  the  process  and  jurisdiction  of  the  court.  On  the  2d 
ground  the  court  is  constrained  to  grant  a  new  trial,  though 
it  is  not  perceived  that  Brock's  declarations  would  have 
varied  the  result  of  the  case,  which  was  fairly  and  fully 
submitted  to  the  jury.    Motion  granted. 

O'Neall,  Evans  and  Wardlaw,  JJ.  concurred. 
Judge  Richardson  absent  from  indisposition. 


The  President  and  Directors  of  the  Bank  ofthe,State  of  South 
Carolina  vs.  Powell  McRa. 

1.  Writ  in  attachment  lodged  30th  May,  1842.  Garnishee  aenred  13th 
June,  1842.  Spring  Term,  1843,  leave  granted  to  the  garnishee  to  make 
retam  upon  cause  being  shewn  why  it  was  not  made  the  preceding  term. 
Order  obtained  to  file  suggestions  against  the  return  till  Ist  August,  1843, 
but  none  were  filed  then  or  since.  Order  made  March  term,  1844,  extend- 
ing the  time  to  Ist  Jaly,  1844.  After  1st  August  1843,  the  absent  debtor 
died,  and  before  March  term,  1844.  It  was  contended  that  as  the  garnishee 
had  died  after  the  time  had  expired  within  which  plaintiff  had  obtained 
leave  to  file  their  suggestions,  the  case  was  oat  of  court  as  to  the  garnishee. 
A(ter  the  return  of  the  writ,  the  plaintiffi  filed  their  declaration,  and  after 
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the  eiEpiration  of  the  year  and  day,  the  luaal  order  &r  judgment  by  defcali 
had  been  given.  The  absent  debtor  died  after  the  rule  to  plead  had  expired. 
The  application  for  further  time  to  file  the  euggestions  was  made  within  the 
year  and  day  from  the  last  proceeding  in  the  case,  within  which  time  amy 
order  may  be  made,  necessary  to  a  final  decision,  upon  satis&ctory  cans* 
shewn.  Held  that  the  case  came  within  the  provisions  of  the  Act  of  1746y 
P.  L.  212t  and  the  plaintiffs,  to  the  perfection  of  their  interlocutory  judg- 
ment, had  only  to  issue  sci  /a.  to  the  e^peoutor  or  administrator  of  the  de- 
ceased debtor,  to  shew  cause  why  their  damages  should  not  be  assessed. 

Before  O^Nball,  J.  Kershav)y  Sprir^  Term^  1844. 

Foreign  attachment  The  attachment  was  lodged  30th 
May,  1842,  and  the  garnishee,  Richard  Singleton,  was 
served  on  the  13th  June,  1842.  At  spring  term,  1843,  he 
made  his  return,  under  an  order  of  court,  granting  leave, 
upon  cause  shewn,  why  it  had  not  been  made  at  fall  term, 
1842.  The  plaintiffs  obtained  an  order  for  time  to  file 
suggestions  against  the  return  till  1st  August,  1843,  but  no 
suggestions  were  filed  at  that  time  or  since.  The  plaintiffs, 
at  March  term,  1844,  asked  leave  to  file  suggestions,  and 
an  order  was  made  by  the  presiding  Judge,  granting  leave, 
and  extending  the  time  to  the  first  day  of  July,  1844. 
Powell  McRa,  the  absent  debtor,  died  after  the  Ist  Au- 
gust, 1843,  and  before  March  term,  1844.  It  seemed  that 
Mr.  Singleton  had  no  notice  of  the  motion.  His  attorney, 
Mr.  DeSaussure,  however,  had,  and  attended  and  argued 
the  (Question. 

Tne  garnishee,  R.  Singleton,  appealed  from  the  order 
last  made,  and  moved  to  reverse  the  same, 

1.  Because  he  had  no  notice  of  the  motion. 

2.  Because  the  plaintiffs  having  failed  to  file  their  si;^- 
gestions  within  the  time  prescribed  by  the  order,  no  sudi 
suggestions  can  now  be  filed. 

3.  Because  the  absent  debtor  having  died  after  the  time 
had  expired  within  which  the  plaintiffs  had  obtained  leave 
to  file  their  suggestion,  the  case  was  out  of  court,  as  to 
the  garnishee. 

W.  F.  DeSau88ure^  for  the  motion. 
J.  M.  DeSaussure,  contra,  cited  1  Hill,  213 ;  1  Bay,  284 ; 
1  Treadway  Con.  Rep.  83. 
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Ouriaj  per  Evans,  J.  The  application  for  further  time 
to  file  a  suggestion  against  the  garnishee,  R.  Singletos, 
was  made  within  a  year  and  a  day  from  the  last  proceed- 
ing in  the  case,  and  within  that  time  it  is  every  day's  prac- 
tice to  make  any  orders  which  may  be  necessary  to  the 
final  decision  of  the  case,  upon  satisfactory  cause  being 
ahewn.  There  is  no  difference  betweep  cases  in  attach- 
ment, and  other  modes  of  legal  proceedings,  in  this  particu- 
lar. But  it  is  alleged  in  the  second  ground,  that  as  the  ab- 
sent debtor  died  after  the  time  had  expired^  within  which 
the  plaintiffs  had  obtained  leave  to  file  their  suggestions, 
the  case  was  out  of  court,  as  to  the  garnishee.  To  the  cor- 
rect decision  of  this  ground,  it  is  necessary  I  should  statd 
that  after  the  return  of  the  writ,  the  plaintiffs  proceeded  to 
file  their  declaration,  and  after  the  expiration  of  the  year  and 
a  day,  the  usual  order  for  judgment  by  default  had  been 
given.  After  this,  Powell  McRa,  the  absent  debtor,  died. 
These  facts  are  not  stated  in  the  report,  but  they  were  af- 
firmed by  the  plaintiff's  counsel,  and  not  controverted  on 
the  other  side.  What  might  have  been  the  effect  of  tlie 
death  of  the  absent  debtor  before  the  expiration  of  the  rule 
to  plead,  it  is  not  necessary  now  to  decide.  3  Brev.  Rep. 
23.  In  the  case  of  Crocker  <&  Ilitchbwii  vs.  Ratcliffe^  it 
was  decided  that  the  action  would  abate,  but  it  is  manifest 
that  that  decision  was  made  on  the  assumption  that  the 
proceeding  by  attachment  was  a  proceeding  in  personam; 
the  attaching  of  the  defendant's  goods,  was  only  a  mode 
of  making  him  a  party.  But  this  notion  is  now  wholly  ex- 
ploded, and  it  is  now  held  to  be  strictly  a  proceeding  in 
rem.  By  the  Attachment  Act,  the  defendant  may,  at  any 
time,  within  a  year  and  a  day,  dissolve  the  attachment  by 
entering  special  bail;  and  by  a  late  Act  he  may  appear  and 
plead  to  the  action  without  special  bail.  It  might  seem 
from  this,  that  if  within  that  time  he  died,  the  action  would 
abate ;  but  upon  this,  it  is  not  intended  to  express  atiy  de- 
finite opinion,  as  the  case  does  not  require  it,  and  I  have 
learned,  from  experience,  that  it  is  better  to  decide  the 
point  alone  involved  in  the  case,  and  to  decide  other  ques- 
tions when  they  arise,  and  when  the  attention  of  the  court 
has  been  exclusively  directed  to  them. 
81 
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Assuming,  in  this  case,  that  the  death  of  McRa  occurred 
after  the  judgment  by  default,  the  case  comes  within  the 
provisions  of  the  Act  of  1746,  Public  Laws,  212,  and  the 

Elaintiffs,  to  the  perfection  of  their  interlocutory  judgment, 
ave  only  to  issue  scire  facias  against  the  executor  or  ad- 
ministrator of  McRa,  to  shew  cause  why  their  damages 
should  not  be  assessed.  DuBose  vs.  DuBase^  Ghev.  Rep. 
29.  Thjs  question  was  decided  in  the  case  of  Kincaid  vs. 
Make^  1  Bailey,  20,  where  it  was  held,  that  the  death  of 
the  defendant  after  interlocutory  judgment  did  not  abate 
the  suit     Ihat  like  this  was  a  case  in  attachment. 

We  are  of  opinion  the  motion  should  be  dismissed  on 
both  jprounds,  and  it  is  so  ordered. 

Richardson,  O'Nball,  Butler,  Wardlaw  and  Frost, 
JJ.  concurred. 


Damd  Aiken^  indorsee^  vs.  Robert  Calhcart^  indorser* 

1.  After  suit  brought  on  a  bill,  the  protest  of  the  notary,  altered  by  him 
so  as  to  correct  a  mistake  made  in  stating  that  he  presented  the  note  ^^t  the 
said  bank,*'  where  the  note  was  discounted,  instead  of  ''at  the  said  office,'* 
meaning  the  phce  where  the  note  was  payable,  is  not  admissible  in  evidoice 
to  prove  a  demand  of  and  notice  of  non-  payment  The  mere  correction 
by  the  notary  of  his  protest,  is  no  more  than  his  declaration  that  it  was 
wrong,  and  is  as  clearly  inadmissible  in  OTidence. 

2.  The  Act  of  1822,  (6  Stat  182,)  places  the  protest  of  an  inland  bill  or 
promissory  note,  in  the  case  of  the  death  of  the  notary,  or  his  residence  out 
of  the  district  where  the  case  is  tried,  upon  the  footing  of  a  protest  msde 
abroad,  of  a  foreign  bill 

3.  Regarding  the  notary  as  merely  having  noted  the  note  for  protest,  his  al- 
tered protest,  as  an  extension  of  it  after  the  commencement  of  the  suit,  would 
not  be  enough  to  charge  the  defendant,  any  more  than  the  drawer  of  a  foreign 
bill,  noted  for  protest  abroad,  could  be  charged  by  the  extension  of  that  pro- 
test, after  suit  brought 
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Before  Butler,  J.  Fairfield^  Spring  Term^  1844. 

Assumpsit  on  a  promissory  note.  The  cause  of  action 
grew  out  of  the  following  state  of  facts. 

Dr.  John  Myers  made  a  promissory  note  for  $5,000,  da- 
ted 9th  March,  1842,  payable  two  hundred  and  fifty  days 
after  date,  to  the  order  of  Robert  Gathcart,  at  the  office  of 
Robinson  and  Caldwell,  in  Charleston,  and  endorsed  by 
Robert  Cathcart,  William  Woodward,  and  David  Aiken. 
The  note  was  discounted  in  the  Bank  of  the  State,  by  Ro- 
binson &  Caldwell.  When  it  fell  due,  they  paid  it  off,  af- 
ter demand  and  protest.  The  protest  to  David  Aiken  was 
dated  17th  November,  1842,  and  signed  by  Richard  Cog- 
dell,  notary  public.  In  the  body  of  the  protest,  the  word 
bank  had  been  erased,  and  the  word  office  inserted  under 
it,  so  to  read,  at  the  ''said  office,"  instead  of  ''bank." 

Upon  some  objection  being  made  to  the  evidence,  Mr. 
McDowell  was  sworn,  and  said,  "that  seeing  the  word  bank 
in  the  protest,  he  sent  it  to  the  notary,  to  know  whether 
that  word  had  been  left  there  by  mistake."  The  protest 
was  returned  with  the  alteration  as  stated  above. 

James  R.  Aiken  was  sworn,  and  said  "he  presented  the 
protest  to  Mr.  Cogdell,  and  saw  him  make  the  alteration." 
The  protest  was  then  read.  James  R.  Aiken,  son  of  plain- 
tiff, said  he  was  present  when  Dr.  Myers  brought  the  note 
to  plaintiff  for  his  indorsement.  The  plaintiff  objected  at 
first,  saying  "you  have  good  names  enough,"  but  finally 
signed  his  name  under  those  of  the  other  two." 

On  the  night  of  the  1st  of  April,  1843,  that  being  the 
night  of  return-day,  a  writ  was  served  on  David  Aiken, 
in  which  Robinson  &  Caldwell  were  plaintiffs.  At  the 
time  the  writ  was  served,  a  proposition  was  made  by  some 
one,  that  the  indorsers  should  pay  each  his  aliquot  part  of 
the  note,  upon  the  ground  that  all  were  accommodation  in- 
dorsers. At  the  suggestion  of  the  witness,  James  R.  Ai- 
ken, this  proposition  was  rejected ;  and  James  R.  Aiken 
then  advised  his  father  to  pay  the  note,  by  draft  on  Martin, 
Starr  &  Walter,  and  sue  the  other  indorsers.  The  witness 
and  his  father  forthwith  went  to  the  office  of  Messrs  Mc- 
Call  A  Robinson^  the  attornies  of  Robinson  A  Caldwell, 
and  made  a  proposition  to  put  in  their  hands  the  draft 
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mentioned — ^to  be  in  payment  of  the  note,  provided  it  was 
accepted.  Whereupon,  the  note  of  Myers  was  delivered 
to  plaintiff,  upon  his  giving  a  receipt  for  the  same,  with 
these  words  in  it — "which  note  I  am  to  return  to  said  J. 
B.  McGali,  if  Robinson  &  Caldwell  do  not  accept  a  draft 
drawn  by  me  in  favor  of  James  R.  Aiken,  on  Martin,  Starr 
4^  Walter,  in  payment  of  said  note,  which  belongs  to 
them." 

As  soon  as  the  writ  could  be  prepared,  this  action  was 
commenced.  The  same  grounds  of  objection  were  made 
to  the  recovery  on  the  circuit,  that  are  contained  in  the 
grounds  of  appeal. 

Under  the  instruction  of  the  court,  the  jury  found  a  ver- 
dict for  the  plaintiff,  for  the  amount  of  note  and  interest 

The  defendant  moved  the  Court  of  Appeals  for  a  non- 
suit  or  new  trial,  on  the  following  grounds. 

1.  That  as  the  protest  of  the  notary,  made  in  Charier* 
ton,  had  been  altered  since  the  commencement  of  this  suit, 
it  had  lost  its  efficacy  as  evidence,  under  the  Act  of  1822. 

2.  That  if  there  was  any  mistake  in  the  original  protest, 
the  notary  had  no  power  to  alter  it,  but  the  mistake  was 
the  subject  of  proof,  and  the  defendant  had  a  right  to  cross- 
examine  upon  the  question  of  mistake. 

3.  That  as  the  plaintiff  had  accepted  the  service  of  a 
writ,  at  the  suit  of  Robinson  <&  Caldwell,  on  this  same 
note,  and  had  given  a  draft  on  Charleston,  subject  to  the 
approbation  of  Robinson  &  Caldwell,  in  payme&t  of  the 
note,  whose  decision  was  not  known  at  the  commencement 
of  this  suit,  the  action  was  prematurely  brought 

And  for  a  new  trial,  on  the  following  grounds : 

1.  That  the  note  was  drawn  and  indorsed  for  the  ac- 
commodation of  the  maker,  and  the  indorsers  are  each 
equally  liable  among  themselves. 

2.  That  as  the  plaintiff  voluntarily  paid  the  whole  note, 
when  the  proposition  was  made  to  him  by  the  holder  to 
pay  one-third,  he  is  the  voluntary  creditor  of  the  defend- 
ant for  two-thirds,  and  can  recover  but  one-third. 

McCaU  A  Robertson^  for  the  motion.    McDowell^  contra. 
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Chma,  per  O'Nball,  J.  The  only  question  which  will 
be  considered  is  that  arising  out  of  the  1st  and  2d  grounds 
of  appeal,  whether  the  protest  of  the  notary,  as  altered  by 
him  after  suit  brought,  was  admissible  to  prove  a  demand 
of  and  notice  of  non-payment 

The  2d  section  of  the  Act  of  1822, 6  Stat,  at  Large,  182, 
provides,  "that  whenever  a  notary  public  who  may  have 
made  protest  for  ndn-payment  of  any  inland  bill  ox 
promissory  note,  shall  be  dead,  or  shall  reside  out  of  the 
district  in  which  said  bill  or  note  is  sued,  his  protest  of 
said  bill  or  note  shall  be  received  as  sufficient  evidence  of 
notice  in  any  action,  by  any  person  whatsoever,  against 
any  of  the  parties  to  such  bill  or  note/' 

This  was  placing  the  protest  of  an  inland  bill  or  pro* 
missory  note,  in  the  case  of  the  death  of  the  notary,  or  his 
residence  out  of  the  district  where  the  case  was  tried,  up- 
on the  footing  of  a  protest  made  abroad,  of  a  foreign  bill. 
Ghitty  on  Bills,  517 ;  12  Mod.  345. 

Such  a  paper,  to  be  evidence  per  se,  must  carry  with  it 
all  the  usual  evidence  of  genuineness,  [f  it  be  altered  af- 
ter made,  it  destroys  its  character  of  authenticity,  and 
would  go  far  to  exclude  it  altogether  from  being  received 
in  evidence.  But  it  certainly  furnishes  no  evidence  that 
the  alteration  has  been  made  according  to  the  truth,  for 
the  law  does  not  give  it  any  such  effect.  To  permit  it  to 
establish  the  fact  that  the  notary,  in  extending  the  protest, 
made  a  mistake  in  stating  that  he  presented  the  said  note 
at  "the  said  bank,"  meaning  the  Bank  of  the  State  of  South 
Carolina,  where  the  note  was  discounted,  instead  of  at  ''the 
said  office,"  meaning  the  office  of  Robinson  A  Caldwell, 
where  the  note  was  payable,  would  be  allowing  his  mere 
statement  out  of  court  as  evidence  of  that  fact.  This  is 
nothing  but  hearsay.  It  is  the  same  thing  as  if  James  R. 
Aiken  had  proved,  '1  took  this  protest  to  Mr.  Cogdell,  and 
on  shewing  it  to  him  he  said  ''the  said  bank"  is  in  it  by 
mistake ;  I  piesented  the  note  at  the  office  of  Robinson  & 
Caldwell,  and  made  the  demand."  Would  such  evidence 
be  admissible  1  It  is  clear  it  would  not.  The  mere  cor- 
rection by  the  notary,  of  his  protest,  is  no  more  than  his 
declaration  that  it  was  wrong,  and  is  as  clearly  inadmissi- 
ble in  evidence. 
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The  best  position  which  the  case  could  occupy  for  the 
plaintiff,  would  be  to  consider  the  notary  as  having  merely 
noted  the  note  for  protest,  and  his  altered  protest  as  an  ex- 
tension of  it  Looleing  to  a  foreign  protest  of  a  foreign 
bill,  it  seems  to  be  well  settled  that  mere  noting  of  the  bill 
for  protest  will  not  do.  Leftley  vs.  Mils,  4  T.  R.  175 ; 
Ghitty  on  Bills,  280 ;  2  Phill.  on  Ev.  36.  This  being  so, 
it  would  follow  that  an  extension  of  the  protest,  after  suit 
brought,  would  not  be  enough.  And  although  it  seems  to 
be  doubtful  whether,  if  a  foreign  bill  be  noted  for  protest 
abroad,  the  notary  may  not,  any  day  after,  draw  the  pro- 
test and  date  it  of  the  day  when  noted  :  yet  it  is  advised 
that  it  should  be  completed  on  the  day  not^.  Ghitty  on 
Bills,  289.  And  surely  it  would  not  be  pretended  that  af- 
ter suit  brought,  it  might  be  made  out,  nowever  it  might 
be  before.  And  so  it  is  expressly  said  in  Bailey  on  BUls, 
260.  ''The  protest  may  be  formally  drawn  up  at  any  fu- 
ture period ;  provided,  that  in  the  event  of  a  suit,  it  be 
drawn  up  before  the  commencement  of  such  suit ;  for  the 
drawer  was  not  properly  chargeable  only  upon  the  pro- 
test" In  this  case  the  defendant  may  be  charged  without 
the  protest ;  but  when  the  protest  is  relied  upon  to  charge 
him,  he  can  say,  as  an  instrument  of  evidence  against  me, 
in  its  present  shape,  it  had  no  existence  when  suit  was 
brought,  and  hence  I  cannot  now  be  charged  by  it,  no  more 
than  the  drawer  of  a  foreign  bill,  noted  for  protest  abroad, 
could  be  charged  by  the  extension  of  that  protest  after  suit 
brought 

The  motion  for  a  new  trial  is  granted. 

Evans,  Bdtler,  Wardlaw,  and  Frost,  JJ.  concurred. 
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Zeri  Sherman  vs.  Dr.  Samtud  Fair. 

I.  A  mortgaged  to  B  two  houses  and  lots.  Out  of  A's  funds  B  had 
them  insured.  Afterwards,  under  a  decree  of  foreclosure  of  the  mortgage, 
one  of  the  houses  and  lots  was  sold,  and  purchased  by  C.  On  the  back  of 
the  policy,  with  B's  consent,  the  agent  of  the  insurance  company  consented 
that  so  much  of  the  policy  as  related  to  the  house  and  lot  purchased  by  C, 
should  be  transferred  to  him.  After  the  sale  under  the  mortgage,  C,  by 
the  acceptance  of  the  underwriters,  by  their  agent,  became  one  of  the  insu* 
red,  and  was  held  liable  to  pay  back  to  A  so  much  of  the  premium  paid  by 
iiim  as  applied  to  the  house  purchased  by  C,  and  as  covered  the  time  the 
policy  still  had  to  run.  No  formal  assignment,  either  by  A  or  B,  was  es- 
sential. 

Before  O'Neall,  J.  Richland,  Spring  Term^  1844. 

The  plaintiff  mortgaged  two  houses  and  lots  to  the  Com* 
mercial  Bank;  out  of  his  funds  the  bank  had  them  insu- 
red. Afterwards,  under  a  decree  of  foreclosure  of  the 
mortgage,  one  of  the  houses  and  lots  was  sold  to  and  pur- 
chased by  the  defendant  On  the  back  of  the  policy,  the 
agent  of  the  insurance  company  consented  that  so  much 
of  the  policy  as  related  to  tne  house  and  lot  purchased  by 
the  defendant,  should  be  transferred  to  him.  There  was 
no  formal  assignment  of  the  policy  by  the  bank  to  the  de- 
fendant Indeed  none  could  be  made,  as  the  policy  extend- 
ed to  another  house,  not  bought  by  the  defendant 

The  plaintiff  sued  for  so  much  of  the  premium  paid  by 
him  as  applied  to  the  house  purchased  by  the  defendant, 
and  as  covered  the  time  whicn  the  policy  still  had  to  run. 
The  plaintiff  had  a  decree. 

The  defendant  moved  the  Court  of  Appeals  to  reverse 
the  decree  of  his  Honor,  upon  the  grounds  following : 

1.  Because  there  was  no  assignment  of  the  policy  of  in- 
surance in  question  to  the  defendant,  and  the  insurance 
company,  therefore,  was  never  liable  to  him  under  it 

2.  Because  his  Honor  erred  in  deciding  that  the  permis- 
sion to  assign,  endorsed  on  the  back  of  the  policy,  with 
the  consent  of  the  bank,  was  equivalent  to  an  assignment 
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to  the  defendant,  and  entitled  him  to  sue  the  company  on 
the  policy,  in  case  of  loss. 

3.  Because,  if  there  were  an  assignment  of  the  policy 
by  the  bank,  it  took  place  after  the  bank  had  parted  with 
its  insurable  interestin  the  property,  when  it  hau  nothing  in 
the  policy  to  assign,  and  the  assignment  of  it,  therefore, 
was  a  nullity. 

TradeweU  A  R-yce,  for  the  motion,  cited  1  Phillips  on  In- 
surance, 36 ;  16  Wend.  385. 

Spain,  contra,  cited  1  Phillips  on  Insurance,  727 ;  2 
McMullan,237. 

Curia,  per  Richardson,  J.  The  policy  of  insurance  was 
made  by  the  Augusta  Insurance  and  Banking  Company, 
to  the  Commercial  Bank,  ^mortgagees,)  on  two  houses  of 
Levi  Sherman,  the  plaintiff;  the  premium  of  sixty  dollars 
was  paid  out  of  the  money  of  the  plaintiff.  There  can  be 
no  doubt  that  the  policy  insured  the  two  houses  against 
fire,  for  the  security  both  of  the  plaintiff  and  the  bank. 
In  the  language  of  the  policy,  they  were  the  insured.  Ader 
the  purchase  of  one  of  the  nouses  by  Dr.  Fair,  he  stood  in 
the  place  of  both  the  bank  and  of  Levi  Sherman,  as  to 
that  house ;  but  both  by  well  established  decisions,  (see 
Fire  Insurance  Company  vs.  Tyler,  16  Wend.  385,  and 
L/ynch  vs,  DayreU,)  and  by  the  condition  expressed  in  the  po- 
licy, that  instrument  is  not  assignable,  unless  by  the  consent 
of  the  underwriters.  The  following  endorsement  was, 
therefore,  made  upon  the  policy  by  the  agent  of  the  under- 
writers ;  (see  3  Stephens's  Nisi  Prius,  page  2087,  and  the 
cases  collected,)  "So  much  of  the  within  insurance  as  relates 
to  the  two  story  frame  and  shingle  residence  occupied  by 
L.  Sherman,  situated  corner  of  Plain  and  Walnut  streets, 
is  this  day  transferred  to  Dr.  Samuel  Fair,  who  has  be- 
come the*  purchaser  of  said  property.  W.  W.  Eaton, 
agent.  Columbia,  December  15th,  1842."  This  indorse- 
ment was  made  with  the  consent  of  the  bank,  and  the  only 
question  made  by  the  appeal  is  then  presented.  Does  such 
indorsement  assign  and  transfer  to  Dr.  Fair  such  an  inter- 
est and  right  in  law  to  recover  of  the  under-writers,  as  be- 
fore his  purchase  belonged  to  Levi  Sherman  and  the  Com* 
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fterciftl  Bailk  ?  I  cannot  perceive  any  reason  for  doubt ; 
as  before  the  purchase  by  Dr.  Fair,  the  Commercial  Bank 
held  the  policy  for  the  insured,  that  is,  for  the  bank  itself, 
as  mortgagee,  and  for  Levi  Sherman,  as  owner  of  the  two 
houses ;  so,  after  the  sale  to  Dr.  Fair,  and  the  acceptance 
of  the  underwriters,  by  their  agent,  of  the  assignment  and 
interest  of  Dr.  Fair,  he  became  one  of  the  insured,  b^  the 
acknowledgment  of  the  under-writers,  who  were  alone  in- 
terested in  the  risk  they  continued  to  take  upon  themselves 
in  virtue  of  the  original  premium  ;  and  no  formal  assign- 
ment by  the  bank  or  Levi  Sherman  is,  I  apprehend,  either 
customary  or  essential.  The  assignment,  to  use  that  term, 
is  of  the  right  to  recover,  in  case  of  loss,  against  the  un-» 
der-writers,  and  this  is  effected  by  their  placing  Dr.  Fair's 
pewly  acquired  interest  in  the  house  purchased,  within 
the  policy  of  insurance.  The  effect  is  precisely  as  if  Fair 
bad  paid  his  own  premium,  and  taken  out  his  own  policy. 
The  proper  question  on  the  merits  of  the  case  was  decided 
on  the  circuit,  i.  e.  that  Dr.  Fair  was  bound  now  to  pay  it 
back  to  Sherman. 
1  he  motion  is,  therefore,  dismissed. 

Wardlaw  and  Frost,  JJ.]   Upon  the  grounds  of  appeal 
which  have  been  presented,  we  concur  in  the  result. 


fPiHiam  It.  Orice  vs.  A.  t.  ScarbofougL 

1.  Where  the  grantor  of  a  tradt  6f  land  warrants  it  in  his  deed  to  h§ 
free  from  all  incumbrances,  a  {)rior  outstanding  lease  on  the  premises  made 
by  him,  and  not  noticed  in  the  conveyance,  is  an  incumbrance  on  the  land^ 
within  the  legal  meaning  of  that  term,  and  in  covenant  on  the  deed,  a  breach 
on  this  ground  is  well  assigned. 

2.  Where  the  grantor  of  a  tract  of  land  covenants  against  all  incum- 
brances, it  cannot  be  shewn  by  parol,  that  he  did  not  warrant  against  a  par- 
ticular incumbrance ;  therefore,  a  plea  avering  that  plaintiff  had  notice  of 
the  outstanding  lease  was  no  bat  to  the  action,  and  a  general  demurrer 
thetoto  should  hate  been  sustained* 

82 
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8.  Whedier  the  plaintiff  was  entitled  to  the  rent,  or  whether  paid  m  adr 
Tance,  or  adequate  to  the  injury  sottained,  are  questions  which  might  arise 
on  the  trial  of  the  question  of  damages,  hat  could  not  be  decided  on  a  gene- 
ral denmrrer. 

Before  Wardlaw,  J.  Marian^  Fall  Term^  1843. 

This  was  an  action  of  covenant,  brought  by  the  plaintiff 
against  the  defendant,  on  a  deed  of  conveyance  by  the 
Itttter  to  the  former,  of  a  lot  of  land  in  the  village  of  Giles- 
borough,  for  the  sum  of  four  thousand  dollars,  in  which 
the  defendant  warrants  the  premises,  at  the  time  of  its 
execution,  to  be  ''free  from  all  incumbrances." 

The  breach  assigned  in  the  declaration,  is  as  follows : — 
^'Now  the  said  plaintiff  in  fact  says,  that  at  the  time  of 
making  and  executing  the  said  deed,  the  abovementioned 
premises  were  not  free  from  all  incumbrances,  but  on  the 
eontrary,  the  said  defendant,  before  that  time,  to  wit,  on 
the  1st  day  of  January,  A.  D.  1838,  had  rented  or  leased  a 
certain  store-house,  being  part  and  parcel  of  the  said  prem- 
ises, to  Doctors  Harllee  and  Dai^an,  for  the  term  of  one 
year  from  the  date  thereof,  at  the  annual  rent  of  one  hun- 
dred dollars ;  and  that  by  virtue  of  the  abovementioned 
lease,  they,  the  said  lessees,  continued  to  hold  possession 
of  and  occupy  the  said  store-house,  until  the  expiration  of 
the  said  lease,  to  wit,  for  the  space  of  one  year  from  the 
date  thereof,  during  all  of  which  said  time,  he,  the  said 
plaintiff,  was  deprived  of  the  possession,  use,  and  occupa- 
tion of  the  said  store-house,  contrary  to  the  true  intent  and 
meaning  of  the  said  deed,  and  of  the  said  covenant  of  the 
said  defendant,  so  made  in  that  behalf,  as  aforesaid.  And 
so  the  said  plaintiff  in  fact  saith,  that  the  said  defendant 
hath  not  kept  his  said  covenant,  so  by  him  made  as  afore- 
said, but  hath  broken  the  same,  and  so  forth,  to  his  damage 
three  hundred  dollars." 

To  the  plaintiff's  declaration,  the  defendant  put  in  the 
following  plea. 

^'And  tlie  said  A.  L.  Scarborough,  by  G.  W.  A  J.  A. 
Dargan,  his  attorneys,  comes  and  defends  the  wrong  and 
injury,  when,  (frc.  and  for  his  plea  to  the  declaration  of  the 
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said  W.  H.  Grice,  saith,  that  in  regard  to  the  store  tented 
to  Doctors  Robert  Harliee  and  William  E.  Dargan,  ment 
tioned  in  tbe  declaration  of  the  said  plaintiff,  this  defendaiik 
avers,  that  tbe  said  W.  H.  Grice  had  notice,  and  this  he  ii 
ready  to  verify." 

To  this  plea,  the  plaintiff  filed  a  general  demurrer, 
which  his  Honor,  the  presiding  Judge,  overruled ;  from 
which  decision  the  plamtiff  appealed,  upon  the  following 
ground. 

That  the  averment  in  defendant's  plea,  that  the  plaintiff 
bad  notice  of  the  lease  of  the  store-house  rented  to  Doc- 
tors Harliee  and  Dargan,  was  no  legal  answer  to  the  plain- 
tiff's declaration ;  therefore,  the  demurrer  to  tbe  plea 
should  have  been  sustained. 

Curia.y  per  Evans,  J.  I  understand  the  demurrer  was 
not  overruled  in  this  case  because  the  defendant's  plea  was 
a  bar  but  because  the  fact  alleged  was  no  breacn  of  tbe 
covenant,  that  the  land  was  free  from  all  incumbrances. 
This  render^  it  necessary  to  consider  whether  the  lease  to 
Harliee  and  Dargan  was  a  breach  of  this  covenant  in  tbe 
deed,  and  if  that  be  conceded  in  the  affirmative,  tlien  wbeth« 
er  the  plea  of  notice  is  a  sufficient  answer  in  law  to  the 
plaintiff's  declaration.  The  question  to  be  decided,  is  re^ 
duced  to  this  proposition,  whether  a  prior  lease,  made  by 
the  grantor,  Scarborough,  and  not  noticed  in  bis  deed  to 
Grice,  is  an  incumbrance  within  the  legal  meaning  of  thai 
term.  The  usual  form  of  conveying  land  in  this  State,  is 
that  prescribed  by  the  Act  of  1795,  which  partakes  very 
much  of  tbe  conciseness  and  simplicity  of  the  ancient  deed 
of  Feoffment,  as  set  out  in  the  appendix  to  2d  Bla.  Gom# 
The  deed  from  Scarborough  to  Grice  contains  not  only  a 
warranty  similar  to  the  one  in  our  statutory  deed,  but  alsa 
some  of  tbe  covenants  which,  in  modern  English  convey^ 
aoces,  have  supplanted  the  Ancient  warranty  in  deeds  of 
feofment.  In  looking  into  English  books  on  conveyances, 
it  will  be  found  that  they  contain  five  distinct  covenants* 
1st  That  the  grantor  is  lawfully  seized.  2d  That  be  baa 
a  legal  right  to  convey.  3d  That  the  grantee  shall  quietly 
enjoy.  4th  That  he  shall  enjoy  it  free  from  incumbrances^ 
and  5th  The  covenant  for  further  assurance,  as  it  is  usual- 
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ly  called.  The  deed  in  this,  contains  the  two  first  of  these 
covenants ;  and  the  further  one,  that  the  land  is  free  from 
all  incumbrances.  From  the  precedents  which*  I  find  in 
Powell  on  Conveyances,  and  other  English  books  on  the 
same  subject,  it  would  seem  this  covenant  is  not  usually 
inserted  in  convpyances,  but  that  another  is  used,  which  has 
not  exactly  the  same  meaning, viz: — the  4th  covenant 
mentioned  above,  that  the  grantee  shall  enjov  free  from 
incumbrances ;  5  Powell  on  Conveyances.  W  by  this  last- 
mentioned  covenant  is  preferred,  and  whether  the  cove* 
nant  against  all  incumbrances  may  not  be  identical  with 
that  of  seizen,  and  also  whether  the  breach  in  this  case 
might  not  bav^  be^n  assigned  under  the  warranty,  or  some 
other  covenant  in  the  deed,  I  do  not  think  it  necessary  to 
enquire.  That  might  lead  to  an  unprofitable  discussion,  and 
a  useless  consumption  of  time.  It  will  be  sufficient  for  the 
decision  of  this  case,  to  shew  that  an  existing  lease  is  an  in-* 
cumbrance  on  the  land.  The  word  incumbrance,  in  a  popu«> 
lar  sense  means,  a  clogy  load^  hindrance,  impediment,  toeigtU^ 
Its  l^al  signification,  it  is,  perhaps,  more  difficult  to  define. 
In  some  of  the  Law  Dictionaries,  it  is  said  to  be  a  lien. 
In  the  case  of  Prescat  vs.  Trueman,  4  Mass.  Rep.  627, 
Chief  Justice  Parsons  says,  "  a  paramount  right  whicb 
may  wholly  defeat  the  plaintiff* 's  title,  is  an  incumbrance ; 
it  is  a  weight  upon  the  land  which  may  lessen  its  value." 
In  that  case,  the  defendant  conveyed  land  to  the  plaintiff, 
in  which  he  covenanted  that  the  land  was  free  from  in-- 
cumbrances.  It  appeared  that  Trueman  derived  his  title 
from  one  Symmes,  who,  before  his  conveyance  to  True- 
man,  had  conveyed  the  same  land  to  one  Russell,  to  whose 
heirs  at  law  it  then  belonged.  The  question  was,  whether 
the  defendant  was  liable  on  his  covenant  against  incnmbran* 
ees.  Per  Parsons,  C.  J.  ''No  authority  in  point  has  been 
cited  on  either  side,  and  the  question  most  be  decided 
on  general  principles.  On  these  principles,  we  are  of 
opinion  that  every  right  to,  or  interest  in,  the  land  grants 
ed,  to  the  diminution  of  the  value  of  the  land,  but  oon^ 
sistent  with  the  passing  of  the  fee  of  it  by  the  con- 
veyance, must  be  deemed  an  incumbrance.  Thus,  a  right 
to  an  easement  of  any  kind  is  an  incumbrance;  so  also, 
is  a  claim  of  dower,  which  may  partially  defeat  the 
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plaintiff's  title,  by  taking  a  freehold  of  one-third  out  of  it ; 
and  for  the  same  reason,  a  paramount  right  which  may  whol- 
ly defeat  the  plaintiff's  title,  is  an  incumbrance.  It  is  a 
weight  on  his  land  which  must  lessen  its  value."  The  co- 
venant inserted  in  English  conveyances,  as  appears  from 
Piatt  on  Conveyances,  330,  Law  Lib.  vol.  3,  p.  146,  and 
from  Powell  on  Conveyances,  5  vol.  22,  is  that  the  grantee 
shall  be  saved  harmless,  "from  and  against  all  and  all  man- 
ner of  former  gifts,  grants,  feoffments,  leases,  mortgages, 
bargains,  sales,  jointure,  dower,  &c.  and  all  incumbrances 
whatsoever."  This  covenant  is  not  precisely  the  same  as 
used  in  the  deed  from  Scarborough  to  Grice,  but  it  shews 
that  leases  are  enumerated  with  mortgages,  dower  and 
judgments,  which,  according  to  all  the  cases,  are  incum*- 
brances  on  the  land.  In  England,  land  is  mostly  under 
lease.  Purchases  are  made  with  reference  to  the  rent 
roll.  Searches  are  made,  to  know  if  incumbrances  exist. 
Abstracts  of  title  are  exhibited,  and  all  the  rights  of  the 
reversioner  to  the  rent  passes  to  the  assignee  or  purchaser 
under  the  Stat.  32  Henry  8 ;  and  hence,  questions  like  the 
present  are  not  likely  to  occur  in  that  country.  And 
hence,  no  direct  authority  is  to  be  found  in  the  English  law 
books.  It  is  said,  in  a  note  to  Powell  on  Conveyances,  5 
vol.  p.  24,  'leases  outstanding  at  rack  rent,  are  not  incum- 
brances on  large  estates,  because  the  income  principally 
depends  on  occupiers.  Contra  of  a  small  estate,  where 
there  is  but  one  tenant;  there, possession  may  be  the  main 
object."  It  will  be  found,  also,  on  reference  to  the  forms  of 
conveyances  in  Powell,  5  vol.  24,  68,  that  in  the  clause 
against  incumbrances,  there  are  exceptions  of  what  the 
grantee  does  not  intend  to  covenant  against.  It  seems  to 
me,  that  these  authorities  fully  establish  that  an  outstand- 
ing lease  is  an  incumbrance  on  the  land,  and  that  the 
breach  in  this  declaration  is  well  assigned.  It  may  be 
objected  to  the  plaintiff's  action,  that  as  he  acquired  a  title 
to  the  rent  reserved  on  the  lease,  which  passed  to  him  by 
the  deed,  he  cannot  maintain  his  action,^  as  he  has  had  the 
benefit  of  the  incumbrance.  It  may  be,  that  under  our 
decisions,  in  Moore  vs.  Turpin  and  others,  1  Speers,  32, 
Grice  may  have  been  entitled  to  the  rent,  although  the 
Stat  32  H.  8,  has  never  been  made  of  force.    Yet  it  does 
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not  appear  but  that  rent  was  paid  in  adrance,  or  that  it 
was  adequate  to  the  injury  which  the  plaintiff  sustained. 
These  and  other  questions  may  arise  on  the  trial  of  the 
question  of  damages^  but  they  cannot  be  decided  on  a 
general  demurrer. 

On  the  question  of  the  insufficiency  of  the  defendant's 
plea,  I  think  there  can  be  no  doubt.  The  contract  is  in 
writing*  Parol  evidence  cannot  be  received  to  explais 
what  the  parties  intended,  or  to  add  or  subtract  any  thiag^ 
from  it.  ft  would  be  to  make  a  new  contract,  where  the 
grantee  covenants  against  all  incumbrances,  to  shew  by 
parol  that  he  did  not  warrant  against  a  particular  incuiB- 
brance.  And  that,  I  suppose,  is  the  inference  to  be  drawn 
from  the  alleged  notice.  The  very  object  of  the  covenant 
may  have  been  to  compel  the  seller  to  extinguish  the  in- 
cumbrance, that  the  purchaser  might  have  the  full  posses- 
sion and  enjoyment  of  the  premises*  I  am,  therefore,  ef 
opinion^  the  breach  is  well  assigned  in  the  declaration ; 
that  the  defendant's  plea  is  no  bar,  and  that  the  demurrer 
should  have  been  sustained.    The  motion  is  granted. 

Richardson,  O'Nball,  Butler,  Wardlaw,  and  FResr^ 
JJ.  concurred. 


John  W.  Mobtey  ads.  ComW.  in  Equity^  per  Isaiah  MMefj 
Administrator. 

1.  Land  sold  for  partition  under  an  order  of  the  Coart  of  Eqnitjr,  and 
purchased  by  one  of  the  heirs  at  law  of  the  deceased  ofwner.  Befcre  die 
dale  of  the  sale,  by  the  conunissioner,  the  pnrchaser  paid  to  the  hqaband  of 
one  of  his  co-distributees  a  sum  of  money,  he,  subsequently  to  the  sale  and 
during  the  life  time  of  his  wife,  executing  to  the  purchisser  a  release  in  eoa- 
sideration  of  the  money  paid,  of  all  his  right,  title  and  mterest,  in  the  knd 
so  sold  for  partition.  Afterwards  the  wife  died,  and  another  of  the  heirs  tf 
law  having  administered  on  her  estate  instituted  an  actioa  on  the  band  given 
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to  the  commistioner,  against  the  purchaser,  for  the  purpose  of  ascertaining 
the  validity  of  the  payment  made  to  the  husband  of  his  intestate,  the  bond 
being  admitted  to  have  been  paid  by  all  parties,  except  as  to  the  share  origin- 
ally coming  to  the  deceased  wife. 

2.  TheorderoftheCourtofEquity directingthesaleandthetakingof  bond 
for  the  purchase  money,  contained  no  direction  to  distribute  the  funds ;  and  no 
such  order  had  been  made.  And  there  being  no  transfer  of  the  legal  right 
of  the  commissioner,  or  even  of  his  possession,  it  was  heldj  that  this  Court 
would  disregard  payments  made  to,  or  assignments  made  by,  persons  not 
clothed  with  his  legal  rights. 

3.  The  case  was  a  proper  subject  for  the  consideration  of  the  Court  of 
Equity. 

Before  Butler,  J.  Chester^  Spring  Term^  1844. 

Edward  Mobley,  at  his  daath,  April  lOtb,  A.  D.  1839, 
among  other  property,  left  a  large  tract  of  land  on  Sandy 
river,  in  Chester  district.  He  left  a  widow  surviving, 
Mary  Mobley,  and  nine  children,  Susan  Tollirer,  Samuel 
W.  Mobley,  Isaiah  Mobley,  Lesialla  Atkinson,  Edward 
Mobley,  David  Mobley,  Diggers  Mobley,  John  W.  Mobley, 
Mary  Griffin. 

In  October,  1841,  the  land  on  Sandy  river  was  sold  un- 
der proceedings  for  partition  between  all  the  heirs  at  law 
of  Edward  Mobley,  deceased.  John  W.  Mobley  became 
the  purchaser,  for  $12,416,  and  gave  his  bond  to  James 
Hemphill,  Commissioner  of  the  Ck>urt  of  Equity  for  Ches- 
ter district,  in  the  penal  sum ,  conditioned  for  the 

payment  of  $4,142  39,  and  interest  thereon,  on  the  4th 
October,  1842,  interest  due  from  October  4th,  1841 ;  also 
for  the  further  payment  of  $4,142  39,  on  4th  October, 
1843,  and  interest  from  4th  October,  1841. 

On  the  14th  December,  1839,  John  W.  Mobley  paid,  as 
by  a  receipt  or  assignment,  a  copy  of  which  is  hereto  an- 
nexed, the  sum  of  $1220,  to  Leroy  Griffin,  of  Geoi^a, 
husband  of  Mary  Griffin,  one  of  the  distributees  of  Edward 
Mobley,  deceased. 

On day  of  December,  1842,  Mary  Griffin  died, 

and  Isaiah  Mobley  took  out  letters  of  administration  on 
the  estate  of  Mary  Griffin,  deceased. 

The  bond  in  suit  is  considered  paid,  by  admission  of  all 
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parties,  except  the  share  originally  coming  to  Mary  Griffin. 
To  decide  whether  the  payment  to  Leroy  Griffin,  the  hus- 
band of  Mary  Griffin,  was  a  good  payment,  this  suit  was 
instituted  on  the  bond,  for  the  benefit  of  Isaiah  Mobley, 
administrator  of  Mary  Griffin,  deceased. 

Mrs.  Susan  Tolliver  heard  Mary  Griffin,  in  her  life  time, 
say  that  defendant  had  paid  her  share  of  the  money  com- 
ing to  her  from  sale  of  her  father's  land  ;  that  the  calcula- 
tion was  made  at  defendant's  house  in  the  presence  of 
Mrs.  Mary  Griffin. 

**The  State  dp  South  Carolina,  ) 
Chester  District.  j 

Know  all  men  by  these  presents,  that  I,  Leroy  Griffin,  of 
DeKalb  county,  Georgia,  in  consideration  of  twelve  hundred  and 
twenty  dollars  to  me  paid  by  John  W.  Mobley,  of  Chester  dis- 
trict. South  Carolina,  have  executed,  bargained,  sold  and  re- 
leased, and  by  these  presents  do  grant,  bargain,  sell  and  release, 
unto  the  said  John  W.  Mobley^  all  my  right,  title  and  interest  in 
the  piece  of  a  certain  tract  of  land  lying  on  the  waters  of  Sandy 
river,  containing  twelve  hundred  and  thirty-four  acres,  lately  sold 
by  the  Commissioner  in  Equity,  for  Chester  district,  and  State 
aforesaid)  as  land  belonging  to  the  estate  of  Edward  Mobley,  de- 
ceased ;  and  I  do  hereby  bind  myself,  my  heirs,  executors  and 
administrators,  to  warrant  and  forever  defend,  all  and  singular 
my  pi'oportionate  part  in  the  said  premises  unto  the  said  John 
W.  Mobley,  his  heirs  and  assigns,  against  myself  and  my  heirs, 
and  against  every  person  whomsoever,  lawfully  claiming  or  to 
claim  the  same,  or  any  part  thereof. 

Witness  my  hand  and  seal)  this  the  13th  day  of  December,  in 
the  year  of  our  Lotd,  one  thousand  eight  hundred  and  forty-one, 
and  in  the  sixty-sixth  year  of  the  independence  of  the  United 
States  of  America* 

LEROY  GRIFFIN,  [L.  S.  ] 

JWO.  J.  D.  BARRON. 

JUDAH  BENNETT. 

Opinion  of  the  Presiding  Judge. 

In  the  presence  of  one  or  two  witnesses,  Mrs.  Griffin 
said  that  defendant  bad  paid  her  share  of  the  bond  at  too 
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great  a  discount ;  and  from  defendant's  own  admission,  as 
well  as  what  others  said,  lie  had  paid  the  amount  at  a 
discount  of  from  10  to  30  per  cent.  This  circumstance 
should  not,  perhaps,  alter  the  true  character  of  the  legal 
question  involved  in  the  case — which  is  this ;  can  the  hus- 
band, during  coverture,  assign  the  chose  in  action  of  the 
wife,  arising  from  the  sale  of  her  real  estate,  without  her 
joining  in  the  assignment?  Looking  to  the  adjudications 
on  this  point  that  have  been  made  in  the  Court  of  Equity, 
I  came  to  the  conclusion  that  such  an  assignment  of  the 
husband  alone,  would  not  be  good,  and  therefore  decided 
that  the  payment  made  in  this  case  was  not  a  good  one. 
Under  this  view  of  the  case,  a  verdict  was  found  for  the 
plaintiff. 

The  defendant  appealed,  and  moved  the  Court  of  Ap- 
peals for  a  new  trial,  on  the  following  grounds! 

1.  Because  the  payment  to  Leroy  Griffin  was,  under  the 
circumstances,  a  good  payment  on  the  bond. 

2.  Because  the  assignment  by  Leroy  Griffin,  for  valua- 
ble consideration,  to  the  defendant,  of  his  (Leroy  Griffin) 
wife's  interest  in  the  bond  sued,  was  effectual  and  opera- 
tive as  an  extinguishment  of  the  bond,  pro  tarUo. 

3.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

Boyccj  for  the  motion,  cited  Clancy,  346,  363 ;  Hop.  on  Hus- 
band and  Wife,  160 ;  Law  Lib.  49,  141,- 160 ;  3  P.  Wms.  197;  12 
Ves.  472  ;  3  Russ.  91. 

Oregff,  contra,  cited  2  Hill  Ch.  Rep.  644,  661  ;  3  Hill,  197 ; 
Dudley's  Eq.  66;  Cheves  Eq.  62. 

Curia,  per  Wardlaw,  J.  The  bond  is  for  the  payment 
of  money  only;  it  is  payable  to  the  plaintiff,  the  Commis- 
sioner in  Equity.  And  no  transfer  of  his  legal  right,  or 
so  far  as  this  court  is  informed,  even  of  his  possession,  has 
been  made.  The  order  of  the  Court  of  Equity  which  di- 
rected the  sale  of  the  land  and  taking  of  the  bond  contained 
no  direction  for  distribution  of  the  funds ;  and  no  such  di- 
rections have  since  been  given  by  that  court.  It  is  clear 
then  in  this  case,  that  this  court  must  do,  what  perhaps 
it  would  do  in  every  case  where  there  has  been  no  actual 
83 
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assignment  of  the  legal  interest  of  the  obligee  or  authority 
from  him,  disregaro  payments  made  to,  or  assignments 
made  by,  persons  not  clothed  with  his  rights.  It  will  thus 
be  left  to  the  Court  of  Equity  to  direct  its  own  affairs,  and 
finally  decide  its  own  cases ;  to  say  what  influence  the 
acts  of  the  parties  shall  have  over  a  fund  in  possession  of 
that  Court,  and  to  exercise  its  discretion  as  to  the  mode  ia 
which  the  wife's  interest  in  money,  arising  from  sale  of 
her  lands,  made  by  order  of  that  court,  shall  be  protected; 
and  as  to  the  effect  which  shall  be  given  to  the  husband's 
assignment  of  the  wife's  interest  in  a  fund  which  an  officer 
of  that  court  is  to  receive  for  distribution.  The  motion  is 
therefore  dismissed. 

Richardson,  O'Nball,  Evans,  Butler  and  Frost,  JJ. 
concurred.  ' 


Wiley  Fbrt  vs.  William  If.  Brunson. 

1.  A  note  maie  payable  to  the  wife  or  bearer,  on  which  the  husband 
brought  suit  as  bearer,  alleging  a  transfer  to  himself,  by  delivery  firom  bis 
wife,  is  recoverable  by  him. 

3.  In  declaring  on  the  note  in  snch  case,  by  way  of  explanation,  more 
than  any  thing  else,  the  husband  should  state  that  the  note  was  made  paya- 
ble to  his  wife,  and  it  thereby  became  his  property,  in  virtue  of  their  loar- 
riage ;  but  it  can  make  no  difference  when  the  truth  of  the  matter  has  been 
described  in  technical  language. 

3.  Where  a  note  is  made  payable  to  a  feme  covert^  and  by  her  iudoned 
or  transferred  to  a  stranger,  such  indorsement  or  transfer  gives  no  title,  tha 
legal  interest  being  in  the  husband. 

Before  O'Neall,  J.  Sumter^  J^ing  Tenn^  1844. 

Tliis  was  an  action  on  a  note,  drawn  payable  to  Martha 
Fort,  or  bearer.     The  payee  of  the  note  veas  the  wife  of 
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the  plaintiff;  he  declared  as  bearer.  The  defendant  con*- 
tended  he  could  not  recover  in  that  character.  The  pre- 
siding Judge  thought  that  he  could.  To  maintain  a  suit 
on  a  note  payable  to  bearer,  possession  is  prima  facie  suf- 
ficient. This,  it  is  true,  may  be  destroyed  by  showing  that 
the  plaintiff  has  no  right  to  possession.  But  here,  the  proof 
that  the  payee  was  the  plaintiff's  wife,  is  evidence  that  the 
possession  was  legal :  for  he  has  a  clear  legal  right  to  the 
possession  of  all  her  choses  in  action.  The  plaintiff  had  a 
verdict. 

The  defendant  appealed  for  a  new  trial,  on  the  following 
ground: 

Because  a  husband  cannot  sue  as  bearer  of  a  note  paya- 
ble to  his  wife,  alleging  a  transfer  of  it  from  her  to  him, 
and  his  Honor  should  have  so  ruled,  and  instructed  the 
jury  to  find  for  the  defendant,  instead  of  instructing  them 
that  the  action,  in  the  form  presented,  could  be  sustained, 
which,  it  is  respectfully  submitted,  is  against  law. 

R  J.  &  M.  Moses,  for  the  motion,  cited  Chitty  on  Bills,  260, 
438;  Bailey  on  Bills,  480;  1  Chitty  on  PL  19,  20;  Story  on 
Bills,  109,  218,  sec.  196. 

Withers,  contra,  cited  2  McC.  362 ;  12  Wend.  433 ;  Chitty 
on  Bills,  22,  23. 

Oiina,  per  BuTLfiR,  J.  When  a  plaintiff  brings  an  ac- 
tion OH  a  note  or  bill,  he  is  required  in  some  way  to  prove 
his  title  to  the  paper.  If  he  alleges  that  he  has  acquired 
possession  from  another,  either  by  endorsement  or  others 
wise,  the  validity  of  the  transfer  may  be  enquired  into. 
And  when  a  note  has  been  made  payable  to  a  feme  covef% 
and  by  her  endorsed  to  another,  such  endorsement  will,  in 
general,  confer  no  title ;  and  for  this  reason,  the  title  to  the 

Gper,  by  the  operation  of  law,  being  vested  in  the  hus- 
nd,  it  cannot  be  parted  with,  without  some  act  on  his 
part  So  of  a  note  payable  to  the  wife  or  bearer ;  she  can- 
not make  a  valid  transfer  to  a  stranger,  by  a  delivery  that 
was  unauthorized  by  the  husband,  and  for  the  obvious  rea- 
son that  she  had  no  legal  interest  that  was  transferable. 
A  third  person,  under  such  circumstances,  could  shew  no 
valid  title  in  hink'^£    But  when  a  note  is  made  payable 
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to  the  wife  or  bearer,  and  she  passes  it  over  to  the  husband, 
his  title,  good  before,  is  not  rendered*invalid  by  such  trans* 
fer.  His  title  would  be  the  same,  and  only  be  rendered 
more  complicated  in  the  statement  of  it.  In  deciarinff  on 
the  paper,  by  way  of  explanation  more  than  any  iaing 
else,  he  should  state  that  the  note  was  made  payable  to  C. 
D.,  his  wife,  and  it  thereby  became  his  property  in  virtue 
of  their  marriage.  Can  there  be  any  difference  when  the 
truth  of  the  matter  has  been  described  in  technical  lan- 
guage, as  in  this  case,  where  the  note  was  made  payable  to 
M.  Fort  or  bearer,  and  by  her  transferred  by  delivery  to 
the  plaintiff? 

It  seems  to  me  that  the  transfer  and  the  description  of 
it  were  unnecessary  and  superfluous,  but  not  on  that  ac- 
count invalid ;  for  the  right  of  the  plaintiff  to  recover  on 
the  note  was  unquestionable.  Being  in  possession  of  the 
note  payable  to  bearer,  gives  the  actual  holder  a />nma,^icie 
right  to  recover  on  it.  And  until  it  can  be  shewn  that  he 
got  the  paper  either  by  surreptition  or  fraud,  h^prima/ar 
cie  legal  right  should  not  be  defeated. 

The  fact  that  one  makes  a  note  payable  to  bearer,  shews 
his  indifference  under  the  contract  as  to  who  that  bearer 
might  be ;  as  when  a  note  has  been  made  payable  to  J.  S. 
or  Ship  Fortune  or  bearer,  it  is  in  legal  effect  payable  to 
the  bearer,  and  J.  S.  is  a  mere  cypher.  Ghitty  on  Bills, 
157.  An  executor  may  sue  in  his  own  name,  or  as  execu- 
tor, upon  a  note  made  payable  to  a  third  person  or  bearer, 
and  transferred  to  his  testator  before  his  death.  2  McG. 
364.  A  note  payable  to  bearer  is  one  transferable  to  an 
indifferent  person,  by  the  terms  of  the  contract.  As  Judge 
Johnson  remarks  in  the  above  case,  it  is  in  direct  terms  a 
promise  to  pay  to  the  bearer ;  and  when  it  once  passes 
out  of  the  hands  of  the  original  payee,  it  enters  into  the 
circulating  medium  of  the  country,  and  like  it,  is  the  pro- 
perty of  him  who  has  the  legal  possession.  In  the  case 
before  the  court,  the  legality  of  the  plaintiff's  title  and 
possession  are  unquestionable,  and  there  was  nothing  in 
the  evidence  irreconcilable  with  them.  There  are  some 
cases  in  the  books  in  which  a  note  made  payable  to  the 
wife  or  order  has  been  transferred  by  her  endorsement, 
made  by  the  express  authority  of  the  husband.    In  sncfa 
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caises  I  presume  the  transfer  would  be  slated  according 
to  the  truth,  and  would  be  valid  by  relation  only,  the  acts 
of  the  wife  being  regarded  only  as  the  agency  of  the  hus- 
band.   We  are  satisfied  with  the  decision  below. 
Motion  refused. 

Richardson,  O'Neall,  Evans  and  Frost,  JJ.  concurred. 


Robert  Cathcart  vs.  Jacob  Gibson. 

1.  In  an  action  brought  by  one  of  two  indorsers  on  an  accommodation 
note  against  the  other  for  contribution,  the  note  baring  been  discounted  in 
bank,  and,  after  protest  for  non-payment,  paid  by  the  first  indorser,  evidence 
was  received  of  the  contents  of  a  letter  written  by  both  indorsers,  to  the 
president  of  the  bank  at  which  the  note  had  been  discounted,  acknowledging 
a  joint  liability,  and  asking  indulgence;  that  the  letter  had  been  searched 
for  by  the  president,  without  being  found.  This  testimony  hdd  inadmis- 
sibla 

2.  Where  the  possession  of  a  lost  paper  is  traced  to  the  party  who  would 
ofier  secondary  evidence,  he  must  of  necessity  be  allowed  to  adduce,  in 
making  prima  facU  proof  of  loss,  the  testimony  of  other  persons,  that 
search  had  been  made  in  all  proper  places ;  but  no  such  necessity  requires 
inferior  evidence  of  ineffectual  search,  where  the  possession  has  been  traced 
to  a  person  who  may  be  a  competent  witness. 

Before  O'Nball,  J.  Fairfield,  Extra  Term,  Feb.  1844. 

This  was  a  suit  brought  by  one  of  two  endorsers  against 
the  other,  for  a  contribution.  The  note  of  which  they  were 
endorsers  was  that  of  Alexander  Rosborough.  It  was 
wholly  an  accommodation  note.  The  plaintiff,  Cathcart, 
was  the  first  endorser,  and  the  defendant  the  second. 

When  the  note  was  protested  for  non-payment  by  the 
maker,  the  plaintiff .  and  defendant  conversed  together  in 
the  presence  of  James  Cathcart ;  each,  he  said,  was  wil* 
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ling  to  pay  one  half  of  the  note.  The  defendant  said  he 
was  willing  to  pay  half  the  note.  -  Twice  afterwards  he 
said  be  was  willing  to  pay  half.  A  letter  addressed  by  the 
plaintiff  and  defendant  to  John  A.  Crawford,  president  of 
the  Commercial  Bank,  where  the  note  was  disGOunted, 
was  proved  to  have  been  searched  for  by  Mr.  Crawford, 
and  tnat  it  could  not  be  found,  it  was  then  permitted  to 
be  proved  that  this  letter  was  jointly  written  by  plaintiflf 
and  defendant,  admitting  their  joint  liability,  and  request- 
ing indulgence.    The  note  was  paid  by  the  plaintiff. 

The  defendant  would  have  proved  by  David  Aiken,  that 
a  note  drawn  by  Rosborough,  and  endorsed  by  Cathcart, 
was  presented  bv  Rosborough  to  him  to  be  endorsed;  thai 
then  Rosborougn  held  Cathcart's  note  for  $1500,  and  said 
Cathcart  was  to  pay  the  note  in  bank.  The  testimony- 
was  excluded. 

The  jury  were  told,  that  unless  the  defendant  had  agreed 
with  the  plaintiff  when  they  endorsed,  to  be  with  him 
jointly  liaole  for  the  note,  the  plaintiff  could  not  recover. 
That  they  might  infer  such  understanding  from  the  defend- 
ant's declarations  after  the  note  was  protested.  The  jury 
found  for  the  plaintiff. 

The  defendant  appealed  for  a  new  trial,  on  the  follow* 
ing  grounds. 

i.  Because  the  court  permitted  parol  evidence  to  begiv* 
en  of  the  contents  of  a  letter  addressed  and  sent  by  the 
parties  to  Mr.  John  A.  Crawford,  president  of  the  Com- 
mercial Bank,  without  legal  proof  of  its  loss. 

2.  Because  the  court  rejected,  as  irrelevant,  the  evidence 
of  Mr.  David  Aiken,  who  was  offered  as  a  witness  to  prove 
that  when  Alexander  Rosborough  applied  to  Aiken  to  en- 
dorse the  note,  (Robert  Cathcart  having  previously  endor- 
sed,) he,  Rosborough,  held  a  note  of  said  Cathcart,  for  fif- 
teen hundred  dollars,  and  represented  that  said  Cathcart, 
in  consideration  of  his  note  to  Rosborough,  was  to  pay 
Rosborough's  note  to  the  bank* 

3.  Because  the  declaration  of  the  defendant,  as  proved 
by  Mr.  James  Cathcart,  ''that  he  was  as  much  liable  as 
Robert  Cathcart  on  the  note,"  or  '^equally  liable  with  him 
on  the  note/'  was  not  sufficient  in  law  to  sustain  plaintiff's 
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action,  due  regard  being  had  to  the  time  and  circumstances 
under  which  that  declaration  was  made.  The  note  at 
that  time  being  under  protest,  and  the  money  due  to  the 
bank,  and  not  to  Robert  Gatbcart,  defendant's  liability  was 
to  the  bank,  and  he  could  not  have  meant  any  liability  to 
Gathcart ;  and  the  more  especially  as  he,  defendant,  in  that 
interview,  refused  to  divide  the  note,  and  take  upon  him* 
self  the  payment  of  one  half  thereof. 

4.  Because  the  verdict  of  the  jury  is  contrary  to  law 
and  the  evidence. 

Mr.  McDowell^  for  the  motion,  cited,  on  the  first  ground, 
3  PhiUips's  Ev.  1226 ;  1  N.  ife  McC.  33. 
W.  P.  DeSaussure^  contra. 

OUria,  per  Wardlaw,  J.  Mr.  Crawford,  to  whom  the 
letter  mentioned  in  the  first  ground  of  appeal  was  address- 
ed, was  not  himself  examined  ;  but  that  be  searched  for  it, 
was  proved  by  another  witness.  This  was  no  more  than 
hearsay  evidence  that  he  could  not  find  it,  depending  at 
most  upon  his  declarations  by  word  or  act.  Although  no 
such  thing  would  be  imputed  to  Mr.  Crawford,  another 
person  in  like  case  might  make  much  show  of  search,  and 
declare  that  he  could  not  find  the  paper,  whilst,  at  the  same 
time,  he  knew  where  it  was  hid,  and  success  without  risk 
would  be  given  to  his  falsehood,  if  his  oath  should  be  dis- 
pensed with. 

Starkie,  in  his  Treatise  on  Evidence,  1  vol.  352,  says: 
"In  general,  the  loss  of  a  paper  must  be  proved  by  the  per- 
son in  whose  hands  it  was  at  the  time  of  the  loss,  or  in 
whose  custody  it  has  been  traced."  In  Rex  vs.  Cm- 
tkton^  6  Term,  236,  the  court  thought  it  too  clear  for  argu- 
ment, that  the  loss  of  an  indenture  was  not  established  by 
proof  that  it  had  been  delivered  to  Miss  Taylor,  and  that 
when  applied  to,  she  said  that  she  could  not  find  it,  and 
did  not  know  where  it  was,  she  herself  being  disinterested, 
and  not  appearing  to  give  account  of  the  loss. 

In  Parkins  vs.  Cobbett^  1  Car.  &  Pay.  282,  to  shew  the 
loss  of  a  letter,  the  defendant's  son  proved  that  as  soon  as 
the  defendant  received  it,  he  gave  it  to  his  daughter  to  take 
care  of,  as  was  his  practice  with  all  his  letters,  and  that 
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the  witness  and  his  sister  had  searched  in  all  the  places 
where  the  defendant's  letters  were  kept,  and  could  not  find 
it.  Best,  G.  J.  held,  that  in  all  cases,  the  best  evidence  of 
the  loss  that  the  case  admits  of,  must  be  given;  and  that 
the  letter  having  been  traced  to  the  daughter,  the  seoondarj 
evidence  could  not  be  admitted  without  her  testimony.  In 
that  case  the  distinction  is  suggested  which  must  prevail 
wheresoever  the  oath  of  a  party  to  the  suit  is  not  itself  ad- 
mitted to  establish  the  loss ;  that  is,  where  the  possession 
has  been  traced  to  the  party  who  would  offer  tne  second* 
ary  evidence,  he  must,  of  necessity,  be  allowed  to  adduce, 
in  making  prima/acie  proof  of  loss,  the  testimony  of  other 

Eersons,  that  search  had  been  made  in  all  proper  places; 
ut  no  such  necessity  requires  inferior  evidence  of  ineffec- 
tual search,  where  the  possession  has  been  traced  to  a  per- 
son who  may  be  a  competent  witness. 
The  motion  for  a  new  trial  is,  therefore,  granted. 

Richardson,  O'Neall,  Evans,  Butler  and  Frost,  JJ. 
concurred. 


Gilbert  Longstreet^  assignee^  vs.  David  M.  Lqfitte^  ezeeur 
tar  of  John  Murphy, 

The  same  vs.  Samuel  D.  Chiding, 

1 .  In  an  action  brought  on  a  G^rgia  judgment,  in  which  the  defendant 
was  held  to  bail,  the  verdict  of  the  jury  was  *<  we  find  for  the  phuntiff  two 
hundred  and  eleven  dolhirs,  twenty-four  cents,  with  interest  from  the  twen- 
ty-third of  May,  eighteen  hundred  and  twenty-five,'*  and  the  judgment  en- 
tered up  on  this  verdict,  eighth  April,  eighteen  hundred  and  thirty-five,  for 
the  like  sum  and  interest  as  found  with  the  costs,  but  concluding  ^  which 
damages,  costs  and  charges,  amount  in  the  whole  to  two  hundred  and  ferty 
dollars  and  seventy  cents."  In  debt  on  the  bail  bond,  it  was  held  that  the 
words  "  which  damages,  costs  and  charges  amount  in  the  whole,"  dec, 
might  be  rejected  as  superfluous,  so  as  to  make  the  verdict  and  judgment 
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eorrespoiid,  and  that  the  bail  was  liable  to  the  nme  extent  as  the  pmcipaL 
vide  Kinslervs.  Kyser^  4  McCord,  315. 

2.  Interest  on  the  cause  of  action  in  the  original  suit  held  recoverable 
from  the  time  stated  in  the  verdict 

3.  On  a  CO.  ia.  issued  against  the  principal  in  a  bail  bond,  the  sheriff  re* 
tamed  it  simply  indorsed  <'  nan  est^^  subscribed,  but  not  sworn  to;  and  after 
the  commencement  of  actions  against  the  bail,  an  order  of  court  was  passed 
that  the  sheriff  make  a  return  on  the  ea,  sa,  "  in  conformity  with  the  truth 
of  the  case,  in  due  form  of  law."  The  second  return  of  the  sheriff  by  or<> 
der  of  court,  was  after  the  expiration  of  the  term  of  office  when  non  est  was 
returned,  but  when  the  order  was  passed  he  was  again  in  office.  Held  that 
the  amended  or  second  return  was  sufficient  to  fix  the  liability  of  the  bail 

Befall  Richardson,  J.  BamioeU^  Spring  Tn^rm^  1844. 

These  were  actions  of  debt  on  a  bail  bond,  and  being  on 
the  same  bond  were  tried  together.  It  is  not  deemed  re- 
quisite to  state  more  of  the  testimony  than  may  be  neces- 
sary to  present  the  question  raised  by  the  grounds  of  ap- 
peal. In  behalf  of  tne  plaintiff,  the  record  in  an  action  of 
assumpsit  brought  on  a  Georgia  judgment,  in  which  the 
bond  in  question  was  taken  for  the  appearance  of  John 
Wamack,  at  the  suit  of  the  present  plaintiff,  was  introdu- 
ced. In  that  action  the  plaintiff  obtained  a  verdict,  Spring 
Term,  1835,  in  the  following  words:  "We  find  for  the 
plaintiff  two  hundred  and  eleven  dollars,  twenty-four  cents, 
with  interest  from  the  23d  day  of  May,  1825."  On  this 
verdict  judgment  was  entered  up  on  the  8th  April,  1835, 
^'for  the  sum  of  two  hundred  and  eleven  dollars,  twenty-* 
four  cents,  with  interest  from  the  twenty-third  day  of  May. 
one  thousand  eight  hundred  and  twenty-five,  damages,  and 
also  the  sum  of  twenty-nine  dollars  and  forty-six  cents  for 
costs  "  The  judgment  concluded  with  these  words : "  which 
damages,  costs  and  charges,  amount  in  the  whole  to  two 
hundred  and  forty  dollars  and  seventy  cents."  The  plain- 
tiff introduced  a  writ  of  capias  ad  satisfaciendum^  which 
was  lodged  in  the  sheriff's  office  on  the  7th  March,  1836, 
on  which  the  sheriff  endorsed  nxm  est.  This  endorsement 
was  signed  but  not  sworn  to  by  the  sheriff.  By  the  writ 
of  capias  ad  satisfaciendum^  the  sheriff  was  required  to  ar- 
rest John  Wamack  to  satisfy  the  plaintiff  for  the  sum  of 
84 
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two  hundred  and  eleven  dollars,  twenty-four  cents,  and 
the  costs,  and  also  the  Interest  that  might  accrue  on  the 
sum  of  two  hundred  and  eleven  dollars  and  twenty-four 
cents,  from  the  23d  May,  1825.  The  plaintiff  then  intro- 
duced an  order,  passed  Spring  Term,  1843,  (and  after  the 
commencement  of  these  actions,)  of  which  the  following 
is  a  copy. 

'^  OUbert  Longsireet  vs,  John  Wamack,  Judgment  and  Ca  Sa. 

The  writ  of  capias  ad  satisfaciendum  in  the  above  case, 
having  been  entered  and  lodged  in  the  sheriff's  office,  on  the  7th 
March,  1836,  by  Wm.  J.  Harley,  the  then  sheriff  of  Barnwell 
District,  and  the  said  sheriff,  not  having  arrested  the  defendant, 
marked  on  the  ca.  sa.  the  words  '^  non  esf^  and  signed  it ;  and 
the  term  of  office  which  the  said  Wm.  J.  Harley  then  held  as  she- 
riff of  the  district  having  expired,  on  motion  of  Bauskett,  Attor- 
ney for  plaintiff,  ordered,  that  the  said  Wm.  J.  Harley  do  make 
and  enter  on  the  said  writ  of  ca.  sa.  a  return  in  conformity  with 
the  truth  of  the  case,  in  due  form*' — which  Wm.  J.  Harley  accor- 
dingly did. 

The  evidence  having  closed  on  the  part  of  the  plaintiff, 
a  motion  for  a  non-suit  was  made,  on  tne  ground  that  the 
ca.  sa.  aeainst  Wamack,  the  principal,  had  not  been  duly 
returned  non  inventus;  or  if  it  has  been  returned,  it  was 
not  until  after  these  actions  had  been  commenced,  and 
therefore  the  bail  were  not  fixed ;  or  if  fixed,  not  until  af- 
ter the  commencement  of  proceedings  against  them ;  the 
writs  in  these  cases  having  issued  on  tne  11th  October, 
1841.  This  motion  being  over-ruled,  the  court  was  then 
moved  to  instruct  the  jury  that  they  could  find  for  the  plain- 
tiff only  the  sum  of  $240  70,  without  interest  or  other  dam- 
ages. This  motion  being  also  over-ruled,  the  jury,  under 
the  direction  of  the  Court,  found  for  the  plaintiff  $519  41, 
being  for  the  sum  of  $240  70,  and  interest  on  $211  24,  from 
23d  May,  1825,  the  date  of  the  Georgia  judgment. 

The  presiding  Judge  also  charged  the  jury  that  they 
might  give  interest  as  stated  in  the  third  ground  of  appeal. 

The  defendants  moved  the  Court  of  Appeals  for  a  non- 
suit, on  the  following  grounds: 
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1.  Becaase  there  has  been  no  legal  and  sufficient  return 
of  non  est  inventus  on  the  ca.  sa.  against  John  Wamack,  the 
principal  in  the  bail  bond. 

2.  Because  if  there  was  such  a  return  on  the  ca.  ca.  it 
was  made  after  the  commencement  of  this  suit,  and  after 
the  sheriff,  by  whom  it  was  made,  was  out  of  office* 

And  for  a  new  trial — 

Because  his  Honor  the  presiding  Judge  erred  in  charg- 
ing the  jury  to  find  interest  on  the  cause  of  action  in  the 
original  suit,  from  the  23d  May,  1825. 

Patterson  &  BeUinger^  for  the  motion.    Bauskett^  contra, 

Curia^  per  Richardson,  J.  The  first  question  is  as  fol- 
lows. Do  these  words  of  the  judgment,  to  wit,  <&c.  '^forthe 
sum  of  two  hundred  and  eleven  dollars,  twenty-four  cents, 
with  interest  from  the  23d  day  of  May,  1825,  one  thous- 
and eight  hundred  and  twenty-five,  damages;  and  also, 
the  sum  of  twenty-nine  dollars  and  forty-six  cents,  for 
costs."  Do  these  words  express  the  sum  of  money  given 
by  the  verdict,  in  order  to  constitute  the  proper  judgment? 
The  answer  is  plain.  The  precise  terms  of  the  verdict 
have  been  pursued,  and  therefore  the  form  of  the  judgment 
cannot  be  erroneous,  at  least  up  to  this  point.  But  these 
words  are  then  introduced  ^'  which  damages,  costs  and 
charges  amount  in  the  whole  to  two  hundred  and  forty  dol« 
lars  and  seventy  cents."  Is  that  the  amount  of  the  judg- 
ment? This  amount  presents  an  instance  of  very  mistaken 
arithmetic.  Ten  years  interest,  or  more  than  two  thirds 
of  the  verdict,  are  overlooked  in  the  addition.  It  is  also 
very  clear,  that  the  plaintiff  might  at  any  time  hi^ve  had  leave 
of  the  court  to  make  the  two  sums  correspond  in  amount, 
and  he  ought  to  have  asked  it  and  corrected  the  record. 
But,  shall  he  now  lose  the  interest,  at  least,  as  against  the 
bail,  who  are  the  present  defendants ;  either,  by  the  mis- 
take in  summing  up  the  aggregate  amount,  or,  by  the  ne- 
glect to  amend  the  record?  This  introduces  the  second 
question  of  the  case,  as  preliminary  to  the  first :  is  the 
bail  liable  to  the  same  extent  as  the  principal  debtor? 

Since  the  case  of  Kinsler  vs.  Kyser^  4  McCord,  page  315, 
there  can  be  but  one  answer.    In  the  words  of  the  court. 
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Ao.,  ^  in  an  action  against  bail,  the  jadgment  against  the 
principal  constitutes  the  true  measure  of  damages ;"  in  other 
words  he  is  to  pay  the  condemnation  money.  This  amouac 
he  has  assured  to'  the  plaintiff,  in  the  event  of  hia  prindpai 
neither  appearing  nor  paying.  If  then  the  judgment  as  en- 
tered up,  is  good  for  the  interest  against  the  principal  debt- 
or, it  is  good  against  the  bail :  and  we  return  to  the  first 
question.  Is  the  judgment  for  the  interest  as  well  as  for 
the  principal  sum  1  It  is  evident  that  if  we  reject  the  ad- 
ditional words  '^  which  damages,  cost  and  charges  amount 
to,  &c.  $240  24,"  we  have  still  a  judgment  covering  the 
interest,  consistent  with  the  verdict  and  in  its  very  lan- 
guage. The  additional  words  are  not  absolutely  essential. 
They  were  intended  to  sum  up  the  principal,  interest  and 
costs  into  one  amount,  and  fell  very  short  of  it.  But  shall 
the  verdict  be  thereby  cut  down?  I  think  not.  In  support 
of  obvious  justice,  the  good  sense  of  the  maxim  ^^tUueper 
inutUey  nan  vUiaiur^'  may  be  well  applied ;  and  the  faiae 
summing  up  be  rejected  as  a  superfluity.  At  least  this  is 
more  reasonable  than  to  convert  the  mistake  into  a  release 
of  the  entire  interest  for  ten  years.  By  rejecting,  then, 
these  superfluous  words,  the  judgment  as  entered  up  with- 
out them  covers  the  interest,  and  the  bail,  according  to 
Kmsler  against  Kyser,  is  liable  for  the  whole  amount  But 
thirdly,  the  Judge  charged  the  jury  to  allow  interest  ac^ 
cruing  on  the  principal  sum  of  $211  24  up  to  the  time  of 
the  verdict.  There  can  be  no  doubt  on  this  ground  of  the 
appeal,  by  a  series  of  adjudications,  banning  perhaps 
in  1806,  with  Lampkin  vs.  Nance  and  Hamilton  w  lidlt^, 
Rice's  djaest,  31.  But  see  Fishbum  vs.  Saunder$j  1  Nolt 
and  McGord,  242 ;  JV&rwood  M.  Manning,  2  Nott  A  MeC. 
395,  and  many  other  cases  of  the  reported  adjudications, 
collected  in  Rice's  digest.  And  by  our  Act  of  1815,  whatr 
ever  may  have  been  the  rule  at  common  law,  interest  ii 
allowable  on  judgments,  and  has  been  often  allowed  even 
upon  the  accumulated  sum  of  principal,  interest  and  costs, 
and  of  course  the  defendent  has  no  reason  to  complain  on 
that  head. 

Lastly  we  come  to  the  ground  probably  more  relied  upon 
in  the  appeal  than  those  already  discussed  and  disposed 
of.    The  captM  ad  saiis/aciendmn  issued  ia  March,  1836, 
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*i^Qst  John  Wamaok,  die  principal  in  the  baO  bond,  and 
was  returned  by  the  then  sheriff  Wm.  J.  Harley,  simply 
indorsed  in  these  words  ''  non  e8</'and  subscribed  with  his 
name,  but  not  sworn  to.  Harley's  term  of  office  expired 
in  18-—.  The  action  against  the  bail  was  commenced  for 
October  Term,  1841.  In  1843,  Harley  was  again  sheriff  of 
the  district ;  the  court  ordered  that  the  sheriff  make  a  return 
on  the  capias  ad  siUisfaciendum^^'in  conformity  with  the  truth 
of  the  case,  in  due  form  of  law."  Harley  accordingly  made 
the  formal  return  according  to  practice  and  law.  And  the 
question  then  arises,  does  the  return  so  subsequently  en- 
tered up  in  form,  relate  back  to  the  time  of  the  informal 
return  of  "  non  est,"  in  1836,  so  as  to  fix  the  liability  of  the 
bail,  nunc  pro  tunc^  or  as  if  sUch  formal  return  had  been 
duly  made  by  the  sheriff  in  18361 

The  substitution  of  a  written  recoid,  as  judgments,  writs, 
executions  and  orders,  for  lost,  informal,  mutilated  or  mis- 
sing original  records,  is  of  very  frequent  occurrence  in 
courts  of  record ;  and  the  frequent  misplacing  or  loss  of 
such  papers,  and  their  very  destruetible  texture,  would 
Mem  to  place  the  practice  of  so  substituting  them,  of  ne- 
cessity, at  the  sound  judicial  discretion  of  the  presiding 
Judge,  subject  of  course  to  an  appeal.  But  there  could  be 
no  available  substitute,  unless  it  take  the  place  of  the  ori*- 
ginal  record,  in  the  manner  and  to  the  end,  hot  of  a  copy, 
but  of  a  duplicate.  This  is,  then,  in  general,  the  unques- 
tionable office  of  the  substituting  record.  It  becomes  the 
ariginalj  by  being  put  in  its  place  by  the  proper  authority. 
The  same  reasons  and  necessity  apply  to  the  practice  of 
amending  and  carrying  out  imperfect  records  into  their  es- 
tablished and  proper  form.  But  the  argument  on  this  head 
would  seem  to  distinguish,  out  of  the  practice  I  have  no- 
ticed, the  case  before  us ;  because  the  substitution  of  the  re* 
turn  to  the  ca.  sa.  was  ordered  after  the  commencement  of 
the  present  action  against  the  bail.  But  this,  if  it  could 
possibly  make  any  difference  in  the  character  and  effect  of 
the  return  so  ordered,  shews  that  the  bail  had  notice  of  the 
order  for  the  substitution,  and  might  have  opposed  it,  and 
pointed  out  the  impropriety  of  allowing  it  I  do  not  mean 
that  this  makes  aramst  the  defendant's  argument;  but  it  cer- 
tainly does  not  add  to  its  weight  It  leaves  the  return  to  the 
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ca.  sa.  a8  it  stood,  i.  e.  as  if  made  in  the  same  form  by  the  she- 
riff, m  1836,  at  which  time  he  ought  to  have  entered  such 
a  return  to  the  ca.  sa.  But  legal  justice  is  not  to  be  ob- 
structed because  he  only  made  a  note,  "non  est,"  of  the 
properand  full  return,  if  such  return  appear  at  the  trial, 
and  was  so  ordered  by  the  proper  authority. 
The  motion  is,  therefore,  dismissed, 

Evans,  Butler  and  Frost,  JJ.  concurred. 

O'Neall,  J.  I  concur  on  the  ground  as  to  the  ca.  so.; 
but  I  doubt  whether  more  than  the  aggregate  of  the  dama- 
ges and  cost  stated  in  the  judgment,  with  the  subsequent 
accruing  interest,  can  be  recovered. 

Wardlaw,  J.  I  think  that  the  mistake  in  the  judgment 
should  have  been  corrected  by  amendment  upon  motion, 
before  any  verdict  should  have  been  allowed  to  contradict 
even  its  recital  or  miscalculation,  not  conceding  that  an  or* 
der  of  court  could  change  the  pre-existing  rights  of  par- 
ties. I  do  not  think  that  the  order  made  by  Judge  Butler 
was  an  order  for  a  return  nunc  pro  tunc^  but  only  an  order 
granting  permission  for  a  return  now^  to  be  made  of  what 
was  before  done  according  to  the  truth.  Before  the  return 
of  the  ca.  sa.  I  think  the  bail  was  not  fixed,  whether  we 
look  to  the  Act  of  1785,  or  to  the  rights  of  special  bail  at 
common  law ;  and  a  return  made  after  commencement  of 
the  suit,  could  confirm  no  right  of  action  that  did  not  be- 
fore exist.  There  is  a  difference  which  seems  not  to  have 
been  adverted  to  between  amendments  of  the  acts  of  the 
court  for  evidence,  and  amendments  of  the  acts  of  officers, 
which  are  required  as  conditions  precedent  to  the  right  of 
action. 
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State  V8.  Giles  Bowers. 

1.  On  an  indictment  under  the  Act  of  1817,  for  trading  with  a  slave  for 
com,  without  a  permit,  evidence  that  the  slave,  at  the  instance  of  the  defend- 
ant, carried  the  corn  into  his  kitchen,  and  there  left  it,  is  not  the  less  compe- 
tent to  go  the  jury  for  their  consideration,  together  with  all  the  other  &ct8 
and  circumstances  to  prove  the  illegal  trading,  because  the  Act  of  1834 
has  provided  that  similar  evidence  in  certain  cases,  shall,  of  itself,  be  suffi* 
cient  for  conviction. 

Before  Richardson,  J.  EdgefM^  Spring  Term^  1844. 

Giles  Bowers  was  indicted  for  trading  with  Adam,  the 
slave  of  Mr.  Yancey,  for  corn,  without  a  permit,  <fic. 

Yancey  employed  and  directed  Adam  to  test  the  disposi* 
tions  of  tne  defendant — he  and  Butler  watched,  and  heard 
the  conversation  of  the  defendant  with  Adam — ten  o'clock 
at  night.  Defendant  finally  told  Adam  to  take  the  corn 
into  the  kitchen.  Adam  did  so,  and  went  away.  Yancey 
and  Butler  then  went  into  the  kitchen,  and  found  the  corn 
there — called  out  the  defendant,  who  denied  that  he  had 
bought  the  corn,  and  said  that  he  had  told  Adam  to  take  it 
away — ^this  was  denied  by  Yancey.  Mr.  Yancey  said  that 
be  had  told  Adam  to  sell  corn  to  defendant  if  he  could. 
Yancey,  with  two  other  persons,  followed  the  slave,  Adam, 
who  left  the  corn  at  defendant's  kitchen  door.  The  de- 
fendant, on  being  aroused,  spoke  to  Adam  in  an  under  tone, 
and  told  him  to  take  the  corn  into  the  kitchen,  which  he 
did,  and  went  away.  Witness  saw  the  bag  of  corn  in  the 
kitchen,  and  one  of  the  persons  with  him  knew  the  bag 
as  the  same  that  had  been  given  to  Adam,  and  the  same 
corn.  A  witness  in  the  defence  said  that  defendant  had 
said  he  did  not  want  the  com,  and  told  the  slave  sent  to 
take  it  out  of  the  kitchen. 

The  presiding  Judge  charged  the  jury  to  decide  for  them- 
selves, whether  the  charge  for  unlawful  trading  with  Ad- 
am had  been  made  out  by  the  evidence.  That  leaving  the 
corn  was  competent  evidence  to  go  to  them.  But  they 
were  to  decide,  under  all  the  circumstances  of  the  case, 
whether  there  was  satisfactory  proof  that  the  defendant 
unlawfully  bought  the  corn.    If  satisfied  of  this,  the  de- 
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feodant  ought  to  be  convicted ;  if  otherwise,  he  ought  to 
be  discharged.    They  found  him  guilty. 

The  defendant  appealed  for  a  new  trial,  on  the  following 
grounds : 

1.  That  his  Honor,  the  presiding  Judge,  erred  in  char- 
ging  the  jury  that  a  defendant  might  be  convicted  of  a  tra- 
ding, &c.,  with  a  slave,  upon  evidence  shewing  that  the 
slave  carried  a  bag  of  corn  to  the  house  of  the  defendant, 
and  was  seen  to  leave  the  house  without  such  bag.  The 
defendant  in  this  case  being  indicted  under  the  Act  of  the 
General  Assembly  of  1817,  could  not  be  subjected  to  the 
provisions  of  the  Act  of  1834,  against  trading  with  a  slave. 

2.  Because  the  verdict  was  contrary  to  law  and  the  evi- 
dence. 

Mr.  Grayj  for  the  motion.    Edwards^  Solicitor,  contra. 

Carta,  per  Richardson,  J.  The  question  is,  whether  the 
evidence  that  Adam,  at  the  instance  of  the  defendant,  car- 
ried the  corn  into  the  kitchen  and  there  left  it,  was  compe- 
tent evidence  to  go  to  the  jury  for  their  consideration,  to- 
gether with  all  the  other  facts  and  circumstances,  in  order 
to  prove  the  illegal  trading  of  Giles  Bowers  with  Adam, 
when  indicted  under  the  Act  of  1817,  and  not  under  the 
Act  of  1834. 

There  was  and  could  be  no  objection  upon  general  prin- 
ciples of  law  to  such  facts ;  they  must  go  for  what  they 
are  worth.  But  the  objection  is  this,  that  as  under  the 
Act  of  1834,  where  shopkeepers,  <&c.,  are  indicted  for  such 
illegal  trading,  it  is  enacted,  ^'that,''  d^c,  "it  shall  be  suffi- 
cient^r  the  conviction  of  such  person,  to  prove,"  iftc.,  "that 
the  slave  entered  such  shop,"  <&c.,  ^c,  "with  the  article 
charged  in  the  indictment,  and  left  the  said  shop,"  <&€., 
'^without  the  same."  It  follows,  such  is  the  objection  to 
the  present  verdict,  that  this  provision  cannot  apply  to 
prosecutions  for  illegal  trading  under  the  Act  of  1817 ;  that 
is,  to  prosecutions  against  other  persons  than  such  as  are 
enumerated  in  the  Act  of  1834.  And  assuredly  this  may 
be  very  possibly  true.  But  it  does  not  follow  that  such 
evidence,  thus  made,  of  itself,  "sufficient  for  the  convic- 
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tion,"  in  certain  cases,  may  not  go  to  the  jury,  to  indnce 
them  to  convict  in  any  case. 

Before  the  Act  of  1834,  such  evidence  was  competent 
and  good  for  what  it  might  be  worth.  It  remains  so  still, 
certainly  not  the  worse,  because  the  Act  of  1834  makes  it 
very  good,  and  even  "sufficient  for  conviction,"  of  itself,  in 
certain  particular  cases.  The  severe  policy  of  this  enact- 
ment against  certain  traders  and  traffickers,  is  very  intelli- 
gible. But  it  leaves  the  Act  of  1817,  and  the  rules 
of  evidence  as  applicable  to  prosecutions  under  it,  as  be- 
fore the  Act  of  1834.  These  were  properly  applied  to  the 
present  case.    Therefore,  the  motion  is  dismissed. 

O'Neall,  Evans,  Butler,  Wardlaw  and  FrosTj  JJ. 
concurred. 


Jod  Tacker  lis.  John  English. 

1.  If  A  make  a  single  bond  or  bill,  under  seal,  payable  to  B  or  order,  on 
the  back  of  which  C  writes  his  name^  C  does  not  thereby  become  liable  to 
B,  as  maker  of  a  note  of  hand. 

Bef(yre  OWeall,  J.  Richland,  Spring  Term,  1844. 

In  this  case,  the  plaintiff  attempted  to  charge  the  de- 
fendant, as  maker  of  a  promissory  note,  under  the  follow^* 
ing  circumstances. 

A  third  person  made  a  single  bond^  or  bill,  under  seal,  paya* 
ble  to  the  plaintiff,  or  order.  The  defendant  wrote  his  name 
on  the  back  of  it.  The  presiding  Judge  was  of  opinion^ 
that  this  did  not  make  the  defendant  the  maker  of  a  note 
of  hand.  For  the  paper  on  which  he  wrote  his  name  was 
not  a  note.  It  was  a  bond  without  condition,  and  is  there- 
fore called  a  single  bill — and  if  the  defendant's  name  oil 
the  back  of  it  had  any  legal  effect,  it  could  only  be  as  the 
85 
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objection  at  the  time,  the  paper  was  taken  from  him  and 
cMirered  to  Mr.  Dawkins,  the  solicitor,  who  prepared  this 
hill,  and  sent  out  Mr.  Bowers  before  the  grand  jury  as  a 
witness  against  defendant. 

Upon  this  statement  of  facts,  Mr.  Thomson,  ftnr  Thom- 
son dk  Bowers,  moved  to  quash  the  indictment,  on  the 
ground  that  it  had  been  found  upon  evidence  improperly 
obtained.  The  presiding  Judge  overruled  the  motion,  and 
the  case  proceeded. 

The  original  process  issued  against  the  defendant,  in  the 
name  of  McClure  <&  Wilson,  was  offered  in  evidence,  to 
shew  that  a  ease  had  been  pending  in  court,  in  which  the 
above  receipt  was  introduced  as  evidence.  The  court  re- 
fused to  let  the  decree  of  Judge  O'Neall  be  read,  as  his 
conclusions  as  to  the  character  of  the  paper  alleged  to 
have  been  altered,  should  not  affect  the  decision  of  the 
jurv  on  this  indictment.  But  the  fact  that  be  had  bad  ju- 
dicial cognizance  of  the  case,  was  allowed  to  be  proved,  by 
shewing  that  his  name  was  to  a  judgment  on  the  process. 
Upon  Uie  above  state  of  facts,  the  case  was  submitted  to 
the  jurj,  and  they  found  the  defendant  guilty. 

The  defendant  a{^[>ealed,  in  this  case,  and  moved  tbe 
Court  of  Appeals  for  a  new  trial,  on  tbe  following  grounder 

1.  Because  tbe  paper  on  which  the  prosecution  waa 
founded,  was  in  the  possession  of  the  defendant's  counsel 
afler  it  had  been  used  in  court,  and  the  Judge  who  th^ 
presided,  had  not  the  power,  by  law,  to  ord^  and  direct 
the  same  to  be  handed  over  to  the  solicitor,  and  that  the 
paoer  was^  therefore,  illegal  and  incompetent  to  go  befioie 
either  the  grand  or  petit  jury. 

2.  Bacauee  there  was  no  1^1  proof  of  a  suit  pendi^, 
in  the  name  of  McClure  &  Wilson,  aa  alleged  in  the  jwfe- 
ment,  as  the  journals  oC  the  court  were  not  pio(faKM, 
which  was  indispensible. 

3.  Because  tiiere  was  no  proof  as  to  the  euMence  of  the 
firm  of  McClure  d^  Wilson,  which  was  set  out  m  the  ii- 
dietment 

IhoTMon  &  Bmoen^  defendant's  attorneys. 
Mkttjokin&f  SoUckor^  contra. 
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Curia^  per  Butler,  J.  It  might  be  made  a  question, 
'whether  the  defendant  had,  on  the  circuit,  or  has  now,  any 
right  to  avail  himself  of  any  advantage  growing  out  of  his 
first  ground  of  appeal.  But  as  it  was  allowed  to  be  dis- 
cussed in  the  argument,  it  may  not  be  amiss  to  express  the 
judgment  of  the  court  upon  it 

I  think  it  never  has  been  seriously  contended,  but  that  a 
Circuit  Judge,  having,  in  his  capacity  of  a  magistrate,  a 
supervisory  control  over  the  public  justice  of  the  country, 
has  a  right  to  order  a  prosecution  for  a  criminal  offence 
coming  within  his  official  cognizance,  and  for  that  purpose, 
to  have  detained  and  impounded  any  paper  upon  Vhich 
the  prosecution  may  be  founded.  When  a  paper  of  that 
character  has  been  used,  and  is  in  the  possession  of  the 
court,  it  ceases  to  be  under  the  exclusive  control  and  confi- 
dential keeping  of  counsel.  If  it  were  otherwise,  it  would 
be  in  the  power  of  a  party  to  escape  from  the  detection  of 
his  guilt,  by  interposing  counsel  between  himself  and  the 
court.  And  this  view  is  not  in  conflict  with  the  case  of 
the  King  vs.  JDixon^  3  Bur.  1687.  In  that  case,  it  appeared 
that  one  Peach,  Dixon's  client,  had  produced  and  insisted 
on  certain  vouchers,  before  a  Master  in  Chancery,  and  had 
subsequently  delivered  them  over  to  his  atUnrney,  in  confi- 
dence, for  his  advice  and  direction.  It  was  held  that  the 
attorney,  having  received  from  his  client  these  papers  in  a 
confidential  communication,  was  not  bound  to  produce 
them,  under  a  wbpoena  duces  tecumy  in  order  that  a  prose^ 
cutiou  for  forgery  might  be  founded  on  them.  The  note  of 
the  reporter  explains  the  reason  of  the  decision.  These 
were  not  papers  that  bad  been  detained  or  impounded  by 
the  Court  of  Chancery,  but  remained  in  Mr.  Dixon's  hands, 
a&  papers  belonging  to  his  dient.  When  Judge  O'Neall, 
(if  ia  ftct  he  made  such  an  order)  directed  the  recdpt,  in 
the  case  before  the  court,  to  be  detained  and  delivered  over 
to  the  solicitor,  it  was  no  longer  in  the  confidential  pes* 
ieasiOQ  of  defendant's  counsel,  but  was  a  paper  entirely 
ttoder  the  centred  of  the  court;  his  order,  therefore,  so  far 
as  it  regarded  this  paper,  was  both  competent  and  proper. 

The  2d  ground  of  appeal  presents  as  little  difficulty. 
The  ongfiiid  process,  with  its  official  insignia,  was  both 
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competent  and  sufficient  evidence  to  shew  that  a  suit  had 
been  pending  in  court. 

As  to  the  3d  ground,  it  may  be  remarked  that  both  Me* 
dure  and  Wilson  were  sworn  on  the  trial,  and  from  the 
circumstances  and  facts  deposed  to  by  them,  their  relation 
as  partners  might  well  have  been  inferred  by  the  jury. 
Whether  they  were  partners  or  not,  at  the  time  the  intend- 
ed fraud  was  attempted  to  be  committed,  was  a  fact  which 
was  submitted  to  tne  jury,  and  upon  which  they  have 
passed  by  the  finding  of  their  verdict.    Motion  refused. 

Richardson,  O'Neall,  Evans,  Wardlaw,  and  Frost, 
JJ.  concurred. 


Benjamin  ffaUe  vs.  John  Cantey, 

1.  Trespass  to  try  titles.  The  parcel  of  land  in  dispute  was  an  old  field 
eoDsisting  of  two  or  three  acres ;  defendant  in  1839  entered  as  the  tenant  of 
the  plaintiffof  a  house  and  some  lands  around  it,  the  house  standing  a  few 
yards  north  of  the  disputed  land,  which  was  situated  between  a  cross  fence 
built  by  defendant  in  1842,  and  a  piece  of  new  cleared  land  which  the  de- 
fendant had  in  possession  there  before  and  since.  At  the  southern  extremity 
of  the  disputed  parcel  was  a  pond  immediately  north  of  the  new  cleared  land. 
The  plaintifr  contended  that  the  bind  in  dispute  was  a  part  of  the  tract  on 
which  the  house  stood,  and  of  which  he  had  title,  whereas  the  defendant, 
admitting  that  he  did  become  the  tenant  of  the  plaintiff  of  the  house  and 
some  lands  around  it,  contended  that  it  was  part  of  another  tract  of  which  he 
was  in  possession  under  an  agreement  to  purchase  The  plaintiff  fidled  to 
make  out  either  a  paper  or  a  statutory  title  against  the  title  imder  which 
defendant  claimed.  It  was  in  evidence  that  at  a  period  prior  to  1810  a  per* 
son  had  lived  on  the  grant  under  which  plaintiff  claimed,  and  had  cultivated 
below  the  cross  fence  put  up  by  defendant,  to  within  ten  or  fifieen  atepg  of 
the  pond.    In  1811  one  Carwell  went  into  possession  as  a  tenant  to  this  ex* 
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tent,  and  enlarged  it.  It  was  afterwards  callod  Garweirs  old  field,  and  the 
proof  was  that  it  extended  below  the  pond.  The  plaintifi  purchased  at 
sheriff's  sale,  one  of  the  descriptions  given  being  the  Carwell  old  place.  It 
was  proved  that  defendant  had  said  he  was  tenant  of  plaintiff  and  had  spoken 
of  renting  the  Carwell  old  place  from  him.  It  vras  held  that  this  was  suffi- 
cient to  authorize  the  jury  in  concluding,  that  all  the  land  cleared  by  Car* 
well  and  passing  under  the  name  of  his  old  place,  was  rented  by  defendant 

Before  Wardlaw,  J.  Kershaw^  March  Term^  1843. 

This  was  an  action  of  trespass  to  try  titles.  The  land 
really  in  dispute  was  a  four  sided  old  field,  containing  two 
or  three  acres,  which  lies  between  a  cross  fence  built  by 
the  defendant  in  1842,  and  a  piece  of  new  cleared  land 
which  the  defendant  had  in  possession  there,  before  and 
since.  The  plaintiff  contended  that  the  parcel  in  dispute 
was  part  of  "the  Carwell  old  place"  to  wnich  he  has  title, 
and  which  the  defendant  entered  as  his  tenant  The  de- 
fendant contended  that  the  plaintiff  had  no  title  to  the 
parcel  in  dispute — ^that  it  does  not  belong  to  the  same 
tract  which  the  Carwell  old  house,  that  stands  10  or  15 
yards  north  of  it,  belongs  to ;  that  it  is  part  of  the  '^Ker- 
shaw''  tract ;  and  that  altho'  the  defendant  did  become  the 

Elaintiff 's  tenant  of  the  house  and  some  lands  around  it^ 
e  was  never  tenant  of  any  land  south  of  the  plaintiff's 
tract,  but  held  the  house  for  the  convenient  cultivation  of 
the  part  in  dispute,  as  of  the  new  cleared  land  south  of  it 
The  plaintiff  produced  a  grant  of  50  acres,  east  of  the 
Wateree  river,  in  Fredericksburg  township,  bounded  on 
all  sides  by  vacant  land,  to  Hugh  Brennan,  dated  9th  Nov. 
1762.  The  plat  annexed  to  the  grant  represented  the 
tract  as  a  square,  with  a  road  running  through  the  land 
and  forking  near  the  northern  line. 

The  two  surveyors  appointed  in  this  case,  Stephen 
Boyken  and  L.  Secrest,  Esqrs.  concurred  in  locating  the 
grant  sa  as  to  run  the  southern  line  just  north  of  the  cross 
fence  aforesaid,  and  north  of  a  grave  yard^  east  of  the  road^ 
They  found  no  marks  of  this  grant  of  which  they  could 
be  sure,  although  the  blaze  of  one  tree,  blazed  fore  and  aft^ 
seemed  to  correspond  in  age ;  but  they  knew  the  lines  of 
the  Toombs  tract  north  of  this,  of  the  Kershaw  tract  south 
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and  west,  and  of  some  other  adjoining  tracts,  all  of  which 
call  for  this  as  a  boundary,  and  they  located  this  by  the 
lines  of  those. — ^Running  the  tract  on  the  south-east,  tHey 
shortened  the  prescribed  distance  of  its  line  so  as  to  make 
the  southern  line  of  this  tract  pass  the  blazed  tree  afore- 
mentioned, and  this  shortening  was  necessary  to  include 
the  Garwell  house  in  the  Brennan  grant.  In  consequence, 
the  eastern  and  Western  lines  of  this  tract  were  lengthened 
over  the  prescribed  distance  to  meet  the  Toombs  grant, 
and  such  lengthening  was  necessary  to  make  the  situation 
of  the  roads  correspond  with  the  representation  in  the  plat 
annexed  to  the  grant  as  aforesaid.  Both  surveyors  express^ 
ed  a  confident  opinion  as  to  their  having  given  the  true 
location,  and  besides  their's,  no  other  location  of  the  Bren- 
nan grant  was  suggested,  although  objection  was  made  to 
the  propriety  of  the  inferences  which  they  had  drawn. 

Tiie  plaintiff  farther  shewed  that  around  the  site  of  the 
Garwell  old  house,  on  both  sides  of  the  road,  clearings 
were  made  more  than  60  years  ago,  and  various  persons, 
among  whom  were  Shandy  and  Spradley,  lived  tnere  be- 
fore Philo  Smith,  who  was  in  possession  of  the  house  and 
cleared  patches  some  years  prior  to  1810.  A  judgment, 
West  vs.  Philo  Smith,  was  signed  Nov.  1809,  and  in  lieu 
of  the  execution,  which  could  not  be  found,  and  of  the 
sheriff's  deed,  of  which  there  was  no  evidence,  the  sales- 
book  of  Turner  Starke,  former  sheriff  of  Kershaw,  showed 
that  5th  March,  1810,  under  an  execution  founded  upon 
this  judgment,  the  sheriff  sold  for  $266,  to  Wiley  Vaughan, 
of  the  property  of  Philo  Smith,  27  1-2  acres  of  land,  "more 
or  less,  3  miles  above  Gamden,  on  the  main  road  to  Lan- 
caster, with  the  improvements."  In  January,  1811,  David 
Garwell  went  into  the  house  as  the  tenant  of  Vaughan, 
and  continued  there  until  1818,  when  he  left  the  house, 
but  still  for  the  year  1818  cultivated  the  cleared  lands 
near  it.  After  he  quit,  Trapp  kept  a  grog-shop  there  for 
a  short  time,  and  Ghampion,  nolding  under  some  trust  for 
the  creditors  of  Vaughan,  kepi;  a  few  negroes  in  the  house, 
and  did  much  ditching  in  tiie  ground  around,  for  2^r  3 
years.  In  Feb.  1823,  Shiver  entered  under  Ghampion, 
and  remained  in  the  house  till  Jan.  1824.  In  April  1823, 
under  various  executions  against  Sarah  Vaughan,  execu- 
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trix  of  Wiley  Vaughan,  the  sheriff  of  Kershaw  sold  a  tract 
of  land  as  the  property  of  Wiley  Vaughan  deceased,  to 
Wm.  Mc Willie  and  Ben.  Haile  for  $305.  The  executions 
were  lost — annexed  to  the  sheriff's  deed  is  a  paper  dated  ] 

6th  Jan.  1828,  by  which  Mc  Willie's  interest  is  transferred 
to  Haile,  and  the  sheriff  directed  to  make  titles  to  Haile.  i 

The  sheriff's  deed  to  the  plaintiff,  dated  23d  Dec.  1829, 
after  reciting  the  executions,  levy  and  sale,  conveys  to  the 
plaintiff  "62  1-2  acres,  part  of  the  Toombs  tract  of  125 
acres,  adjoining  lands  of  William,  John  and  Alexander 
Adamson,  known  as  Carwell's  old  place."  It  appeared 
that  Mc  Willie  and  Haile  from  the  time  of  their  purchase 
at  sheriff's  sale,  and  Haile  also  since  his  purchase  from 
McWillie,  had  exercised  acts  of  ownership,  such  as  cut- 
ting, cording  and  hauling  wood,  making  rails,  <&c.  over  all 
the  land  considered  to  be  Vaughan's,  especially  the  wood- 
ed part  north  of  the  parcel  now  in  dispute ;  and  that  for 
the  greater  part  of  the  time  since  the  sheriff's  sale,  but  not 
without  some  interruptions,  there  had  been  tenants  hold- 
ing, under  the  title  derived  from  that  sale,  in  the  old  Car- 
well  house.  Shiver  remained  till  1st  January  1824.  Whit- 
more  went  in  Jan.  1824,  and  remained  3,  4  or  5  years. 
Clybane  stayed  one  year  or  less  ;  Clements  part  of  a  year; 
and  Mrs.  Shiver  entered  in  Jan.  1832,  and  remained  till 
Feb.  1835.  The  house  was  then  vacant  until  the  defend- 
ant, in  the  beginning  of  1839,  took  possession  of  it  as  ten- 
ant of  the  plaintiff,  under  some  loose  agreement,  the  exact 
terms  of  which,  if  ever  stipulated,  did  not  appear. 

Farther  to  understand  tne  controversy  it  will  be  neces- 
sary to  look  into  the  defendant's  claim  under  the  Kershaw 
grant,  and  the  nature  of  the  occupation  which  Carwell 
and  others  had  of  the  disputed  parcel,  and  to  inquire 
whether  the  disputed  parcel  passed  to  the  plaintiff  under 
the  sheriff's  deed,  whether  it  had  been  acquired  by  him 
under  the  statute  of  limitations,  or  had  been  taken  posses- 
sion of  by  the  defendant  as  tenant  of  the  plaintiff. 

The  Kershaw  tract,  calling  for  the  Brennan  land  on  the 
north,  was  granted  for  150  acres,  19th  June,  1772,  to  James 
Kershaw.  No  conveyance  from  the  grantee  appeared,  but 
there  was  a  plat  of  re-survey,  18th  Dec.  1824,  made  by 
McCaskill,  surveyor,  at  the  request  of  Col.  John  Kershaw. 
86 
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There  was  a  deed  of  2l8t  December  1824,  by  John  Ker* 
shaw,  trustee  of  the  estate  of  Col.  Joseph  Kershaw  (a  sod 
of  the  grantee,)  to  George  S.  Champion,  agent  of  Neufville 
and  Rawlerson,  (a  mercantile  house  in  England,)  convey- 
ing the  land  granted  to  Joseph  Kershaw ;  and  on  12th 
March  1838,  articles  of  agreement  were  made  between 
John  Cantey,  the  defendant,  and  James  Cantey,  of  llie  one 
part,  and  Michell  King,  attorney  in  fact  of  Moultrie,  sur- 
viving assignee  of  Neufville  and  Rawlerson,  (the  said  King 
acting  by  his  agent,  J.  M.  DeSaussure,)  by  which  it  was 
agreed  tnat  the  said  J.  &  J.  Cantey  should  immediately 
take  possession  of  the  Kershaw  land,  and  that  titles  should 
be  made  to  them  on  certain  terms. 

On  a  remote  part  of  the  Kershaw  grant,  one  Warren 
entered  as  tenant  of  Champion  in  1818  or  1820,  and  re- 
mained till  1833. 

At  the  southern  extremity  of  the  disputed  parcel,  and 
immediately  north  of  the  defendant's  new  cleared  land,  is 
a  small  piece  of  marsh  land,  or  a  pond  as  it  was  called. 
How  far  the  clearing  towards  the  pond  extended  from  Uie 
house,  when  Carwell  entered,  was  left  by  the  testimony 
very  uncertain — ^but  from  other  testimony  as  well  as  Gar* 
well's,  it  seemed  certain  that  the  clearing  was  enlarged  by 
Carwell,  and  that  he  first  enclosed  the  pond  for  a  butcher 
pen.  After  Carwell's  time,  the  fences  were  often  changed. 
Mrs.  Shiver  said  that  in  1823,  only  the  garden  north  of 
the  house  was  cultivated — that  the  land  between  the 
house  and  pond  was  said  to  belong  to  people  in  England ; 
and  that  in  1832,  when  she  returned  to  the  place,  the 
fence  was  drawn  in,  and  the  cultivated  land  was  a  patch 
north  of  the  house — none  or  very  little  being  on  the 
southern  side.  Whitmore  in  1824,  or  whilst  he  remained, 
first  made  com  on  the  pond ;  after  his  time  the  fences 
were  again  drawn  in ;  and  the  place  was  contracted  in  ex- 
tent and  much  out  of  repair  when  the  defendant  took  pos- 
session in  1839. 

Carwell  was  examined  by  commission,  and  several  wit- 
nesses were  called  as  to  his  character,  the  result  of  whose 
testimony  (whilst  there  was  a  contrariety  of  opinion  as  to 
whether  he  was  entitled  to  belief  on  his  oath)  seems  to 
be,  that  his  good  name  had  suflfered  greatly  by  his  open 
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abandoninent  of  his  family,  and  intercourse  with  a  low 
strumpet  before  his  wife's  death.  Carwell  swore  that  he 
leased  land  from  Vaughan,  and  that  the  lines  as  shown  by 
y.  were  said  to  contain  50  acres,  and  to  run  in  certain 
directions  described  by  him,  so  as  to  correspond  with  the 
surveyor's  delineation  of  the  Brennan  grant,  except  that 
he  says  the  grave  yard  is  on  the  land ;  that  the  southern 
line  runs  near  the  corner  of  the  house,  and  to  a  comer  40 
yards  west  of  it ;  the  western  line  is  between  the  spring 
and  house ;  that  be  obtained  permission  from  John  Ker- 
shaw to  cowpen  and  clear  on  the  Kershaw  tract,  and  in 
1812  commenced  to  do  so,  and  extended  his  clearings  to 
south  and  west,  so  as  to  have  in  all  10  or  15  acres  of  the 
Kershaw  land  enclosed,  when  he  quit  in  1818;  that  he 
held  all  outside  of  the  lines  shewn  by  Vaughan,  as  tenant 
at  will  of  John  Kershaw,  without  payment  of  rent,  on  con- 
dition of  preventing  trespasses;  and  that  the  house  was  on 
the  Vaugiian  tract,  and  the  clearing  on  both  tracts  continu- 
ously, so  that  no  fence  marked  the  line. 

Hugh  M.  Lester  said  that  Blanchard,  a  deceased  sur- 
veyor, had  told  him  in  1802  that  the  line  ran  near  the 
corner  of  the  piazza  to  the  house;  that  after  Garwell 
went,  all  the  cleared  land  was  called  Garwell's  old  place, 
but  at  the  same  time  the  land  between  the  pond  and  nouse 
was  called  Kershaw's. 

John  Love  swore  that  Garwell,  whilst  in  possession, 
told  him  that  the  land  between  the  house  and  pond  was 
Kershaw's — that  he  had  offered  to  buy  it,  but  the  price 
was  too  high. 

The  defendant,  in  1839,  '40  and  '41,  planted  all  the 
cleared  land,  old  and  new — he  sowed  rye  in  part  of  the 
old  in  the  fall  of '41.  In  Feb.  1842,  a  disagreement  rose 
between  him  and  the  plaintiiT  as  to  the  disputed  parcel, 
the  plaintiff  insisting  tnat  the  defendant  was  his  tenant, 
and  the  defendant  acknowledging  tenancy  as  to  the  land 
which  was  the  plaintiff's,  but  insisting  that  he  was  in 
possession  of  the  Kershaw  land  under  his  agreement  to 
purchase,  and  not  under  the  plaintiff's  title.  Shortiy  after- 
wards, the  defendant  and  his  brother.  Gen.  Gantey,  re- 
moved the  fence,  and  built  the  cross  fence,  first  above 
mentioned,  as  near  as  they  could  fix  where  the  fence  stood 
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when  the  defendant  entered  in  1839,  the  rails  heing  taken 
wholly  from  the  south,  as  one  witness  said,  or  partly  from 
the  north  or  upper  side,  as  another  stated;  and  the  acticm 
was  brought. 

The  presiding  Judge  thought  the  plaintiff  had  no  good 
title  by  the  statute  of  limitations  or  otherwise,  but  in- 
structed the  jury  that  the  facts  were  for  them,  especially 
the  questions  whether  the  defendant  entered  the  disputed 

Earcel  as  tenant  of  the  plaintiff;  and  whether  a  trespass 
ad  been  committed  north  of  the  cross  fence.  The  jury 
found  for  the  plaintiff  the  land  in  dispute,  and  $200  dam- 
ages. If  nothing  had  transpired  to  shew  the  grounds  of 
the  verdict,  the  court  would  have  supposed  that  it  might 
be  well  justified  by  the  evidence  as  to  the  tenancy.  But 
when  the  jury  came  into  court  to  obtain  instructions  as  to 
the  form  of  the  verdict,  the  foreman  stated  that  their  ver- 
dict was  founded  upon  their  belief  that  the  true  location 
of  the  Brennan  or  Vaughan  land  had  not  been  obtained  by 
the  surveyors — and  tbe  court  was  well  satisfied  that  in 
rejecting  the  conclusion  of  the  surveyors,  the  jury  proceed- 
ed upon  erroneous  views  of  the  law,  and  that  from  rejec- 
tion of  the  location  proved,  tbe  plaintiff  should  take  no  ad- 
vantage. 

The  defendant  moved  for  a  new  trial,  upon  the  grounds, 

1.  That  the  plaintiff  proved  no  title  to  the  locus  in  quo. 

2.  That  plaintiff's  possession  was  not  defined,  nor  tbe 
same  in  different  years. 

3.  That  plaintiff's  possession  was  interrupted  and  not 
continuous. 

4.  That  the  defendant  committed  no  trespass,  and  was 
not  plaintiff's  tenant 

DeSaiuasure^  for  the  motion.     Wtthem^  contra. 

CWta,  per  O'Nball,  J.  I  agree  with  the  defendant  that 
the  plaintiff  could  not  recover  either  upon  his  paper  or 
statutoi^  title  against  the  Kershaw  title ;  but  when  to  the 
plaintiff's  imperfect  title  is  superadded  the  fact,  that  the 
defendant  entered  as  the  plaintiff's  tenant,  I  think  tbe  re- 
covery is  right ;  and  that  the  defendant  must  go  out.    For 
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on  looking  into  the  very  full  notes  of  this  case  taken  by 
my  brotiier  Wardiaw,  I  find  that  Jesse  Nettles  stated 
tliat  as  far  back  as  he  can  remember,  Spradly  lived  on  the 
Brennan  grant,  and  cultivated  outside  of  it  ''to  a  locust,  a 
little  below  the  cross  fence  put  up  by  Cantey,  to  within 
10  or  15  steps  of  the  pond."  This  shews  the  claim  which 
was  afterwards  occupied  and  extended  by  Garwell.  It 
was  afterwards  called  Carwell's  old  field,  and  of  it  Nettles 
said  he  understood  it  to  include  all  in  the  field.  The  field 
and  clearing  thus  spoken  of  extended  below  the  pond. 
'1  he  plaintiff  bought  it  at  sheriff's  sale,  and  one  of  the 
descriptions  given  was  the  Carwell  old  place.  Nettles 
said  he  heard  defendant  say  he  was  tenant  of  Haile ;  and 
heard  him  speak  of  renting  the  Carwell  place  from  Haile. 
This  was  surely  enough  to  authorize  the  jury  in  conclud- 
ing that  all  the  land  cleared  by  Garwell,  and  passing  un- 
der the  name  of  his  old,  place,  was  rented  by  the  de» 
fendant  They  have  so  found.  But  it  is  said  the  jury 
assigned  another  reason  for  their  verdict,  viz:  that  the 
surveyor's  location  was  wrong.  This  appears  from  the 
Judge's  report.  But  it  would  be  a  sufficient  answer  to  this, 
the  defendant  takes  no  such  ground  of  apppeal.  If  he  had, 
still  it  could  not  avail  him.  For  we  do  not  look  to  the 
reasons  of  the  jury;  we  look  to  their  conclusion.  If  that 
be  right,  or  be  consistent  with  the  law  and  the  facts,  in 
any  point  of  view  in  which  the  case  presents  them,  it  is 
enough.    The  motion  is  dismissed. 

Richardson,  Butlbr,  Wardlaw  and  Frost,  JJ.  con- 
curred. 
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Thomas  Oerry  w.  Joshua  A.  Spears. 

1.  A  condngfent  remainder  is  included  in  the  description  of  estate,  pro- 
perty and  effects,  mentioned  in  the  Prison  Bounds  Act  of  1788,  and  am 
omissicm  to  include  such  an  interest  in  a  prisoner's  schedule  is  within  the 
penalties  of  that  Act 

2.  A  judginent  creditor  of  the  petitioner  for  the  Prison  Bounds  Act,  in 
behalf  of  the  actors  in  the  suggestion  of  fraud,  is  not  a  competent  witness. 

Before  J.  B.  McLaurin,  Magistratey  acting  as  Commis- 
sioner of  Special  Bail  for  Sumter  District. 

Application  for  the  beDefit  of  the  Prison  Bounds  Act 

The  defendant  being  under  arrest,  applied  for  the  benefit 
of  the  Prison  Bounds  Act,  and  his  discharge  was  resisted 
by  the  plaintiff,  on  various  grounds.  A  suggestion  was 
filed,  February  3, 1843,  and  a  jury  summoned  conformably 
to  the  Act  of  1833,  to  attend  at  Sumter  Oourt  House  on 
the  14th  February,  1843.  A  jury  was  oiganissed,  and  on 
account  of  the  absence  of  a  witness  for  defendant,  whose 
materiality  was  sworn  to,  the  cause  was  postponed  till 
February  16th  1842,  at  which  time  it  came  on  to  be  heard. 

The  fifth  ground  in  the  suggestion  was,  ^'because  the  said 
Joshua  A.  Spears  has  not  inserted  in  his  schedule  the  eon* 
tingent  interest  in  remainder,  which  he  has  in  the  follow- 
ing negroes  and  their  increase,  (naming  them)  which  were 
bequeathed  by  the  second  clause  of  the  will  of  Obadiah 
Spears  to  him,  in  trust  for  Henry  Spears,  for  life,  and  in 
the  event  of  his  dying  without  leaving  alive  any  child  or 
children,  then  to  be  equally  divided  between  the  other 
children  of  the  said  testator,  or  the  survivors  of  them. 

Certain  witnesses  were  called  by  the  plaintiff,  and  ob- 
jected to  by  the  defendant,  as  incompetent,  on  the  ground 
that  they  were  judgment  creditors  of  the  defendant  The 
objection  was  sustained  by  the  Commissioner. 

There  were  eleven  grounds  in  the  suggestion,  and  a  great 
deal  of  testimony  offered  before  the  Commissioner,  which, 
not  being  at  all  material  to  the  understanding  of  the  pointa 
decided  by  the  court,  is  here  omitted.  The  jury  returned 
the  following  verdict.  ^^  We  find  the  defendant,  Joshua  A. 
Spears,  not  guilty." 
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The  plaintiff  appealed,  on  the  following,  amongst  other 
grounds,  and  moved  the  Court  of  Appeals  for  a  new  trial. 

1.  Because  the  Commissioner  of  Special  Bail  refused 
to  permit  the  plaintiff  to  examine  certain  persons,  (named) 
as  witnesses  in  his  behalf,  upon  the  ground  that  they  are 
creditors  of  the  defendant;  whereas,  it  is  submitted,  that 
they  not  being  parties  resisting  defendant's  application, 
were  competent  witnesses.    Also, 

2.  Because  it  appeared  that  the  said  defendant  was  also 
entitled  to  a  contmgent  interest  in  remainder,  in  the  ne- 
groes, Caleb,  Hiram  and  Ellen,  under  the  second  clause  of 
the  will  of  Obadiah  Spears,*  which  was  not  rendered  in 
his  schedule,  and,  therefore,  it  was  fraudulent  in  that  re- 
spect 

The  other  grounds  of  appeal,  chiefly  involve  the  suffi- 
ciency of  the  proof  before  the  Commissioner,  but  the 
above  present  the  questions  upon  which  the  judgment  of 
the  court  is  pronounced. 

W.  P.  DeSausmre^  for  the  motion.    IHchardsan^  contra. 

Ouriaj  per  Frost,  J.  Only  two  questions  of  law  are 
presented  by  the  grounds  of  appeal  in  this  case,  and  since 
the  decision  of  the  court  results  in  a  new  trial,  it  is  unne- 
cessary to  express  any  opinion  on  those  grounds  which 
involve  the  sufficiency  of  proof. 

•  wSecondly.  I  give  and  bequeath  to  my  son,  Joshua  A.  Spears,  the 
foUowing  negroes,  to  wit:  Caleb,  Hiram,  the  elder,  and  Ellen,  to  him| 
his  executors  and  administrators,  in  trust,  however,  that  he  will  manage  the 
aaid  negroes  to  the  best  advantage  to  his  discretion,  and  pay  over  to  my  son 
Henry,  the  proceeds  and  profits  of  their  labor,  or  if,  in  his  opinion,  advanta* 
geous  to  the  said  Henry,  permit  him  to  have  the  use  of  the  said  negroes,  or 
to  receive  the  proceeds  and  profits  of  their  labor,  at  the  discretion  of  my  said 
son,  Joshua  A.  Spears,  for  and  during  his  life ;  and  after  his  death,  the  said 
negroes  and  their  increase,  to  be  equally  divided  between  such  child  or 
children, as  he  may  leave  alive  at  his  death;  but  should  my  son  Henry  die 
without  leaving  any  child  or  children  alire  at  his  death,  the  said  negroes 
and  their  increase,  to  be  equally  divided  belween  my  other  children  or  the 
survivors  of  them." 
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The  sixth  ground  is,  that  the  defendant  is  guilty  of  fraud, 
in  not  having  inserted  in  his  schedule  a  contingent  interest 
,  in  remainder  in  the  slaves,  Caleb,  Hiram  and  Ellen,  to 
which  he  was  entitled  under  the  second  clause  of  the  will 
of  Obadiah  Spears.  The  clause  referred  to  bequeaths 
the  negroes  to  the  defendant,  Joshua  A.  Spears,  his  execu- 
tors, <&c.  in  trust  to  manage  the  said  slaves,  and  pay  orer 
to  testator's  son  Henry,  the  profits  of  their  labor;  or  if,  in 
his  opinion,  advantageous  to  Henry,  to  permit  Henry  to 
receive  the  profits,  or  have  the  use  of  said  slaves  during 
his  natural  life;  and  after  the  death  of  Henry,  the  said 
negroes  and  their  increase  to  be  equally  divided  between 
such  child  or  children  as  he  may  leave  alive  at  his  death ; 
but  should  Henry  die  without  leaving  any  child  or  children 
alive  at  his  death,  the  said  negroes  and  their  increase,  to  be 
equally  divided  between  testator's  other  children,  or  the 
survivors  of  them.  The  defendant  is  a  son  of  the  testator, 
who  also  left  other  children. 

Contingent  interests,  by  executory  devise  or  remainder, 
whether  in  real  or  personal  property,  are  transmissible  to 
the  representatives  of  the  legatee  or  devisee,  and  will  vest 
in  sucn  representatives  when  the  contingency  does  happen. 
Feame  Rem.  552.  They  are  devisable,  {Jones  rs.  jfeoe,  3 
D.  &.  E.  95,)  and  assignable  in  equity.  Feame  Rem.  548. 
The  case  of  Jones  vs.  lioe^  afibrds  authority  to  affirm  that 
such  interests  are  assignable  at  law ;  but  that  was  not  the 
point  decided.  It  is  not,  however,  necessary  for  the  deci- 
sion of  this  case,  to  establish  a  common  law  power  to 
assign  a  contingent  interest  in  real  or  personal  property. 
The  Act  of  1788  provides,  that  any  prisoner,  confined  on 
mesne  process,  shall  have  liberty  to  render  a  schedule  of 
his  or  her  ^'whole  estate,"  or  so  much  thereof  as  will  pay 
and  satisfy  the  sum  for  which  he  is  confined ;  and  if  no 
cause  be  shewn  against  his  discharge,  the  Judge  or  Com- 
missioner shall  order  an  assignment  of  the  prisoner's 
^'estate  and  effects  mentioned  in  the  schedule,"  to  be  made 
to  the  plaintiiT;  whereupon,  the  creditor  shall  take  pos- 
session, and  if  necessary,  sue  in  his  own  name  for  the  re- 
covery thereof.  The  property  mentioned  in  the  schedule, 
must  be  visible  property,  if  the  prisoner  is  possessed  of 
any  such,  but  if  not,  choses  in  action  must  be  mentioned^ 
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(as  more  readily  convertible  into  money,  and  more  benefi- 
cial to  the  creditor ;)  and  if  the  property  mentioned  in  the 
schedule  should  prove  deficient,  "any  other  property  the 
prisoner  may  have/'shall  be  liable  for  the  demapd  for  which 
he  is  confined.  The  10th  sec.  provides,  that  if  any  person 
shall  deliver  in  a  ''false  schedule  of  his  effects,"  he  shall 
suffer  the  penalties  of  perjury,  and  be  disabled  from  taking 
the  benefit  of  the  Act  thereafter.  The  terms  ** whole 
estate,"  "property"  and  "effects,"  are  as  comprehensive 
terms  as  can  be  used.  In  a  residuary  bequest,  they  would 
certainly  pass  a  contingent  interest.  Words  should  be 
construed  as  liberally  to  effect  the  intention  of  the  Legis- 
lature, as  of  a  testator.  The  intentiod  and  policy  of  the 
Legislature  seems  very  clear,  that  a  debtor  shall  not  be 
discharged  of  his  debt,  or  from  any  process  for  its  recove- 
ry, except  by  a  transfer  to  his  creditors  of  all  his  available 
means.  By  the  insolvent  debtor's  Act,  which  is  construed 
in  pari  materia  with  the  prison  bounds  Act,  only  wearing 
apparel,  tools,  and  necessary  bedding  for  bis  family,  can 
be  retained  by  the  debtor,  with  the  assent  of  the  Judge. 
Under  a  power  to  the  Commissioner  in  Bankruptcy,  over 
all  such  interest  in  lands  "as  the  bankrupt  may  lawfully 
depart  withal,"  it  has  been  determined  that  a  contingent 
interest  is  assignable.  Eden  on  Bank.  227 ;  3  Pr.  Wms. 
132.  The  objection  that  a  contingent  interest  is  not  as* 
signable  at  law,  seems  particularly  applicable  to  this  cas^, 
and  yet  the  intention  and  policy  of  the  Act  prevailed  over 
the  objection.  If,  then,  the  terms  of  the  Act  include  a 
contingent  remainder,  and  require  such  an  interest  to  be 
included  in  the  schedule,  it  is  assignable  by  foro^  of  the 
Act,  which  directs  all  the  property,  estate  and  effects,  rinen- 
tioned  in  the  schedule,  or  so  much  thereof  as  may  bb  ne- 
cessary, to  be  assigned  by  the  petitioner  to  the  oeditor, 
who  is  empowered  to  sue  therefbr  in  his  own  name.  A 
contingent  remainder  is  included  in  the  description  df 
estate,  property  and  effects,  and  the  omission  to  include 
sQch  an  interest  in  the  prisoner's  schedule,  is  within  the 
penaltiei^  of  the  Act.  For  error  in  the  judgment  of  the 
Commissioner  on  this  point,  a  new  trial  must  be  granted. 
The  ]^st  ground  of  appeal  presents  the  question  of  tte 
oGopettBtcy  of  the  judgment  creditor  of  a  petitioner  far 
87 
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the  prison  bounds  Act,  as  a  witness  in  behalf  of  the  actors 
in  the  suggestion  of  fraud.  In  2  Stark.  Ey.  744,  the  rule  is 
stated  to  be,  "that  the  interest  to  disqualify,  must  be  some 
certain  legal  and  immediate  interest,  however  minute,  in  the 
result  of  the  cause,  or  in  the  record,  as  an  instrument  of 
evidence ;"  and  at  page  747,  it  is  added,  '^  a  witness  is  also 
interested,  if  the  record  would  be  the  instrument  of  seen* 
ring  to  him  some  advantage^  or  repelling  some  chaise  or 
claim  upon  him,  in  a  future  prooeeding."  In  Janes  m. 
McNeU^  2  Bail.  472,  the  rules  cited  from  Starkie  are  qao- 
ted  and  expressly  recognized,  and  the  question  of  compe- 
tency, in  that  case,  decided  on  the  ground  of  the  witness's 
interest  in  the  record  as  an  instrument  of  evidence.  Fbr- 
reiier  vs,  Ihe  attaching  creditors  of  Guerrme4m,  1  M'C.  304, 
was  an  issue  to  try  the  truth  of  a  return,  in  which  the  gar- 
nishee, claiming,  as  his  own  property,  certain  goods  attach- 
ed and  seized  by  the  sheriff,  was  the  plaintiff,  and  the 
attaching  creditors  defendants.  It  was  decided  that  one 
of  the  original  defendants,  an  attaching  creditor,  was  not  a 
competent  witness,  even  though  he  had  assigned  his  judg- 
ment against  the  absent  debtor  to  a  third  person,  and  had 
taken  a  release  from  the  assignee  of  all  reclamation,  and 
his  name  had  been  struck  from  the  record.  Nott,  J.  con- 
cludes the  judgment  of  the  court,  by  defining  "the  true 
test  of  interest  to  be,  whether  the  judgment  in  the  case 
in  which  the  party  is  called  to  testify,  can  be  given  in  evi- 
dence for  or  against  him  in  another  case."  In  this  case, 
the  record  of  conviction  of  the  defendant,  would  be  evi* 
dence  for  the  witnesses,  on  the  arrest  of  the  defendant  at 
their  suit,  and  his  application  for  a  dischaige  under  either 
of  the  insolvent  Acts.  The  probability  or  improbabilitj 
of  the  occasion  arising  from  the  use  of  the  record,  as 
evidence,  or  the  minuteness  of  the  interest  to  be  served  by 
the  use  of  it,  does  not  affect  the  question  of  competency. 
But  that  a  creditor  will  pursue  all  means  for  the  recovery 
of  his  judgment,  is  not  liable  to  the  objection  of  being  a 
remote  contingency ;  nor  the  interest  which  he  has  in  the 
use  of  the  process  against  the  person  of  his  debtor,  as  a 
means  of  coercing  satisfaction,  too  minute  to  be  recognised 
by  the  law.  In  the  present  state  of  society,  wheji  so  laige 
an  amount  of  property  consists  in  securities  which  caniioi 
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be  reached  hy  ^ji  fa.  and  are,  by  so  many  means,  easily 
secreted  from  the  demands  of  creditors,  a  ca.  sa.  by  which, 
under  pain  of  imprisonment,  a  fraudulent  debtor  may  be 
compelled  to  make  a  full  disclosure  and  surrender  of  all 
his  eflfects  for  the  satisfaction  of  his  debts,  is  an  indispen* 
sible  process  for  the  recovery  of  them.  The  value  and 
importance  of  a  conviction  of  fraud  to  creditors,  by  giving 
greater  efficacy  to  this  process,  as  a  means  of  coercing  pav* 
ment  from  the  debtor,  or  from  the  sympathy  of  his  friends, 
is  practically  illustrated  by  the  zeal  and  activity  with 
which  a  suggestion  of  fraud  is  prosecuted.  A  dispensa-* 
tion  in  favor  of  the  creditor  from  the  operation  of  the  laws 
enacted  for  the  relief  and  discharge  of  the  debtor,  perpetu-^ 
ating  the  creditor's  claim,  and  giving  him  an  unlimited 
power  over  the  liberty  of  the  debtor,  is  such  an  interest  in  a 
record,  as  an  instrument  of  evidence  for  that  purpose  in 
favor  of  the  creditor,  as  the  law  will  recognize,  to  render 
him  an  incompetent  witness  in  the  issue.  The  judgment 
of  the  Commissioner,  on  this  point,  is  affirmed^ 

O'Neall,  Evans  and  Butler,  JJ.  concurred^ 

Wardlaw,  J.  I  assent  to  the  new  trial,  but  dissent 
from  the  opinion  expressed  as  to  the  competency  of  wit- 
nesses. 

RicHAROsoN,  J.  I  concur  in  ordering  a  new  trials  for 
the  reasons  stated  in  the  decision  of  the  court,  by  Judee 
Frost.  But  cannot  acquiesce  in  the  rejection  of  the  credi-^ 
tors,  as  incompetent  witnesses  against  the  defendant.  The 
defendant  was  confined  under  the  Prison  Bounds  Act. 
The  assignment  to  be  made,  was  for  the  payment  of  Gler« 
ry  exclusively.  The  creditors  had  no  interest  in  augment* 
ing,  but  rather  an  interest  in  keeping  back,  the  estate  of 
Spears,  to  meet  their  own  demands.  They  had  as  little 
interest,  either  in  degrading  the  character  of  Spears,  by 
convicting  him  of  a  fraud,  or  in  procuring  his  permanent 
imprisonqnent.  Neither  of  these  consequences  could  in- 
crease the  probability  of  the  creditors  being  themselves 
paid.  On  the  contrary,  his  loss  of  character  and  imprison- 
ment, diminished  their  prospects  of  payment  not  a  little. 
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In  civilized  sodety,  creditors  have  a  considerable  fund  for 
payment,  in  the  good  name  and  unfettered  industry  of  their 
debtors,  and,  of  course,  to  prevent  their  imprisonment ;  and 
no  interest  in  unjust  punishment  whatever.  The  creditors 
were,  therefore,  called  to  swear,  not  for,  but  against,  their 
interest.  The  best  practical  illustration,  is  in  the  aqalogy 
of  the  Prison  Bounds  Act  to  the  Bankrupt  Laws.  In 
either,  the  object  is  to  discharge  the  applicant.  But  in 
such  systems,  a  creditor  is  a  competent  witness,  in  general. 
See  title  "  Evidence"— "  Bankruptcy"— Stephens's  N.  P. 
755.  A  fortiori,  then,  in  such  a  case  as  the  present,  and 
until  an  exception  is  proved.  But  the  decision  assumes 
the  converse.  It  must  be  always  borne  in  mind,  as  the 
principle  of  our  judgment  in  such  cases,  that  the  evidence 
cannot  fix  a  title  to  any  disputed  property  in  the  debtor. 
It  does  not  take  the  property  from  another  claimant.  It 
is  ex  parte  as  to  all  persons  but  the  plaintiff  and  defendant; 
and  merely  goes  to  charge  fraud  or  concealment  against  the 
defendant,  for  which  he  is  to  be  punished  personally,  by  the 
letter  of  the  Act.  The  rejection,  therefore,  of  the  creditors, 
has  no  l^al  ground  known  in  the  laws  of  evidence. 

Wardlaw,  J.  concurred. 


The  State  vs.  WiOiam  Knotts. 

1.  At  common  law  the  owner  of  the  eoil  is  bonnd  to  r^iair  any  injary  or 
lo6S  the  public  may  sustain  in  the  use  of  a  highway,  by  any  improTemeot 
or  structure  he  may  make  on  his  land  A  mill  dam  forms  no  excepbon  to 
this  principle,  the  owner  of  which  is  liable  for  any  injury  to  a  public  way  by 
the  accumulation  of  water,  whether  the  excess  is  vented  by  a  waste-way,  or 
through  its  insufficiency,  l^  a  breach  in  the  dam.  In  both  cases  the  dam- 
age is  caused  by  the  dam's  obstructing  the  natural  flow  of  the  water,  and 
thereby  giving  it  a  mischievous  force. 
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2.  Wbese  the  propriBtor  of  a  mill  dam,  during  a  fsetliet,  fer  the  purpose 
<^  saving  his  dam  cut  it,  and  thus  the  water  was  thrown  into  the  public  road 
near  the  dam,  the  road  being  thereby  injured,  he  was  held  guilty  of  a  nuia- 
ance  on  an  indictment  at  common  law ;  and  held  also,  that  he  was  not  ex- 
cused by  the  allegation  that  if  the  dam  had  not  been  cut,  it  would  haye.baeo 
broken  in  another  place,  and  the  road  injured  to  as  great  or  a  greater  de- 
gree. 

3.  The  defisndent  was  bound  to  provide  a  sufficient  waste-way,  by  which 
the  excess  of  water  might  have  been  discharged  gradually  and  without 
damage. 

B^bre  Eyans,  J.  Orangeburg,  FbU  Ikrm,  1843. 

Beport  of  the  Presiding  Judge. 

The  defendant  was  indicted  for  a  nuisance.  The  facts  were 
these:  The  defendant  owns  a  mill  on  Bull  swamp;  the 
public  road  ps^sses  along  the  dam  from  the  east  bank  to  the 
wasteway,  it  then  descends  from  the  dam  and  passes  below 
the  dam,  but  near  to  it,  to  the  western  extremity  of  the 
swamp*  At  the  great  freshet  in  March,  1841,  the  water 
rose  so  high  that  the  defendant,  in  order  to  save  his  dam, 
cut  it  near  the  western  extremity,  and  thus  threw  the  water 
into  the  road  below.  The  effect  of  which  was,  that  the 
road  was  washed  into  deep  gullies  and  rendered  impassa- 
ble without  repairs.  As  so<m  as  the  water  subsided  and 
the  danger  was  over,  the  defendant  repaired  a  small  part 
of  the  road  by  making  a  causeway  with  slabs,  and  avoided 
ihe  deep  washes  by  making  a  new  way  along  the  adjoin** 
ing  land.  He  and  the  Commissioners  had  some  disagree- 
ment about  it  and  a  bridge  over  the  mill  race,  and  this  in- 
dictment was  instituted.  The  nuisance  complained  of  was 
the  injury  done  to  the  public  road  by  the  water  thrown 
into  it  by  cutting  the  dam.  The  flood  was  probably  so 
great,  that  if  Knotts  had  not  cut  his  dam  it  woula  hare  been 
broken  by  the  force  of  the  water,  and  the  lower  and  most 
likely  place  for  it  to  break  was  on  the  east  of  the  waste- 
way,  where  the  road  is  on  the  dam. 

I  charged  the  jury  that  if  the  dam  had  broken  and  the 
road  had  thereby  been  injured,  the  defendant  was  not  liable. 

2.  If  by  the  act,  and  for  his  benefit,  to  save  his  dam,  the 
road  was  injured  by  turning  the  water  into  it,  Uie  defen- 
dant was  guilty. 
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It  did  not  seem  to  me  that  the  fact,  that  if  he  had  not  cat 
the  dam  where  he  did,  it  would  nave  been  broken  in  an- 
other  place,  and  the  public  road  injured  to  as  great  or  great- 
er extent,  was  any  excuse,  but  of  this  I  am  not  very  confi- 
dent 

The  defendant  moved  for  a  new  trial,  on  the  grounds: 

1.  That  the  nuisance  alleged  in  the  indictment,  and 
proved,  was  caused  by  a  flood,  and  was  inevitable. 

2.  Because  his  Honor  charged  the  jury  that  the  act  of 
the  defendant  in  cutting  his  mill  dam,  and  the  consequent 
injury  to  the  road,  rendered  him  liable;  which  liability  he 
would  not  have  incurred  if  the  mill  dam  had  been  broken 
by  the  force  of  the  water 

T.  W.  GUmr,  for  the  motion,  cited  9  Stat,  at  Large,  563, 
sec.  20.    jEdwardSj  Solicitor,  contra. 

Curia,  per  Frost,  J.  The  defendant  was  the  owner  of 
a  mill  dam,  at  the  eastern  end  of  which  is  situated  the  mill. 
A  public  road  passes  over  and  along  a  part  of  the  dam ;  and, 
descending,  is  continued  along  and  near  it  to  the  rising 
ground  on  the  west.  The  dam  being  endangered  by  a  great 
flood  in  the  spring  of  1841,  the  defendant,  to  prevent  a 
breach,  cut  it  towards  the  west  end.  The  rush  of  water 
washed  the  road  into  deep  gullies  and  rendered  it  impassa* 
ble.  For  this  nuisance  to  the  road,  the  defendant  was  in- 
dicted at  common  law,  and  not  under  the  Act  of  1825.  The 
presiding  Judge  instructed  the  jury  that  if  the  dam  bad 
been  bitoken,  the  defendant  would  not  have  been  liable, 
but  since  the  injury  was  the  consequence  of  his  act,  in 
cutting  the  dam,  the  defendant  was  liable.  The  defend- 
ant, assuming  that  if  the  dam  had  been  broken  by  the 
flood,  and  the  public  road  injured,  he  would  not  have 
been  liable,  applies  for  a  new  trial,  on  the  ground,  that 
the  breach  was  inevitable,  and  he  was,  therefore,  not 
liable  for  anticipating  a  breach  by  cutting  the  dam.  The 
facts  of  the  case  do  not  require  an  opinion  respecting  the 
liability  of  the  defendant,  if  a  breach  had  been  made  in 
that  part  of  the  bank  over  which  the  road  passes.  The 
general  liability  of  the  owner  of  a  mill  dam  along  and  near 
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which  a  public  road  passes,  for  any  injury  to  the  road  by 
the  cutting  or  breaking  of  the  dam,  will  be  decided,  and  il- 
lustrated in  its  application  to  this  case,  by  supposing  a 
breach  in  the  dam,  at  the  place  where  the  defendant  cut  it 
The  road  was  there  a  short  distance  from  the  dam. 

The  common  law,  while  it  protects  the  rights  of  the 
owners  of  the  adjacent  lands  to  the  soil  and  water  of  a 
river,  renders  that  right  subordinate  to  the  public  conveni- 
ence. 3  Kent  Com.  411.  In  the  application  of  this  princi- 
ple, an  owner  of  the  soil  and  adjacent  land  of  a  navigable 
stream  is  liable  for  an  injury  to  the  navigation  caused  by  a 
structure  he  may  erect.  Nor  would  his  liability  be  dis- 
charged by  shewing  that  during  the  continuance  of  the 
usual  deptn  of  water  in  the  stream,  which  greatly  fluctu- 
ated, no  inconvenience  was  experienced.  The  public  has 
a  right  to  the  unimpaired  use  of  the  river  in  all  stages  of 
water.  So,  if  by  such  structure  a  bar  was  formed  in  the 
stream,  it  would  be  no  justification  of  the  nuisance  that  it 
was  not  formed  by  the  ordinary  current  of  the  river,  but 
had  been  caused  by  freshets,  particularly  if  the  stream 
were  liable  to  freshets.  In  like  manner  and  to  as  great  ex- 
tent, the  rights  of  the  owner  of  the  soil  are  subject  to  those 
of  the  public  in  the  enjoyment  and  use  of  roads.  ^^Thus  if 
a  road  is  so  foundrous  and  out  of  repair  as  to  become  im- 
passable or  dangerous  or  incommodious,  the  public  have  a 
right  to  go  on  the  adjacent  ground ;  and  it  makes  no  differ- 
ence whether  such  ground  be  sown  with  wheat  or  not." 
Russ.  on  Cri.  vol.  1,  309 ;  and  ^4f  the  owner  of  lands  not 
enclosed,  adjoining  to  a  highway,  encloses  his  lands  on 
both  sides,  he  is  bound  to  make  a  perfect,  good  way,  as 
long  as  the  enclosure  lasts ;  and  is  not  excused  by  shew- 
ing that  he  has  made  the  way  as  good  as  it  was  at  the 
time  of  the  enclosure,  because,  if  it  was  then  defective,  the 
Dublic  might  have  gone  on  the  adjacent  land."  Russ.  326 ; 
ilex  m.  Stougkton^  2  Saund.  159,  note;  Steel  vs.  Prickett 
and  others,  2  Stark.  469,  These  authorities  are  merely 
cited  to  illustrate  the  extent  of  the  subjection  of  private 
right  to  public  convenience,  and  shew  that  the  owner  of 
the  soil  is  bound  to  repair  any  injury  or  loss  the  public 
may  sustain  in  the  use  of  a  highway,  by  any  improvement 
or  structure  he  may  make  on  nis  land.  A  mill  dam  should 


696  The*  State  vs.  Knotts. 

form  no  exception  to  this  principle.  It  is  built  to  obstruct 
the  natural  flow  of  the  water  and  accumulate  it  for  the 
use  of  the  owner,  and  is  subject  to  frequent  OTerflow 
and  breach  unless  the  excess  of  water  be  vented.  The 
owner  must  be  liable  for  any  injury  to  a  public  way  by 
such  collection  of  water,  whether  the  excess  is  vented  by  a 
waste-way,  or,  through  its  insufficiency,  by  a  breach  in  the 
dam.  In  both  cases  the  damage  is  caused  by  the  dam's 
obstructing  the  natural  flow  of  the  water  and  thereby  giv- 
ing it  a  mischievous  force.  But  the  verdict  may  well  be 
supported  by  the  instruction  of  the  presiding  Judge,  that 
if  the  road  was  injured  by  the  act  of  the  defendant,  for  bis 
own  benefit,  to  prevent  a  breach,  he  was  liable ;  and  that 
he  was  not  excused  by  the  allegation  that  if  the  dam  bad 
not  been  cut,  it  would  have  broken  in  another  place,  and  the 
road  injured  to  as  great  or  a  greater  dc^^e.  The  act  of  the 
defendant  was  the  immediate  cause  of  the  injury  to  the 
road,  and  completed  the  offence;  and  he  cannot  exculpate 
himself  by  speculations  or  conjecture  as  to  what  might 
have  happened  if  he  had  omitted  the  act  charged  against 
him.  Besides,  the  defendant  was  bound  bo  provide  a  saf- 
ficient  waste-way  by  which  the  excess  of  water  might 
have  been  discharged  gradually  and  without  damage.  By 
such  means  the  breach  Would  have  been  prevented.  To 
permit  him  to  excuse  himself  by  the  probability  of  a  iMreacb, 
IS,  therefore,  to  give  him  a  benefit  from  his  n^lect. 
The  motion  is  refused. 

Richardson,  O'Neall,  Evans,  Butler,  and  Wardlaw, 
JJ.  concurred. 
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Wibm  Nesbitt  vs.  L.  C.  &  C.  Real  Rand  Qmpany. 

1.  It  is  generally  true,  that  if  incompetent  evidence  be  received  without 
objection,  it  fliast  go  to  the  jury ;  but  two  things  must  occur :  Ist  That  the 
party  against  whom  the  testimony  is  offered,  might,  when  offered,  have  ob- 
jeoted  to  it;  and  2nd.  That  when  received,  it  makes  a  case  on  which  the 
jury  may  legally  find  for  the  plaintiff. 

2.  Where  a  plaintiff,  claiming  c<»npensation  lor  eitra  services,  rested 
his  claim  altogether  on  a  quantum  mem/,  and  undertook  to  shew,  by  the 
addaction  of  parol  proof,  that  he  was  entitled  to  recover ;  but  as  his  last 
piece  of  evidence  presented  a  written  contract  between  himself  and  the  de- 
fendant, the  latter  had  the  right  to  read  the  contract^  and  say  that  the  evi- 
dence offered  is  inconsistent  igrith  it,  and  therefore  incompetent  And  even 
admitting  that  plaintiff's  testimony,  out  before,  could  not  be  objected  to  for 
incompetency,  the  defendant  had  the  right  to  say  that  the  written  contract 
shewed  that  all  the  work  about  which  plaintiff's  testimony  was  given,  was 
to  be  done  under  the  contract — that  it  was  not  extra,  and  that  the  quantum 
witruit  failed,  thus  presenting  what  would  be  equivalent  to  a  demurrer  to 
evidence,  upon  which,  the  court  would  have  the  right  to  order  a  non-suit 

3.  To  the  granting  of  a  non-suit,  under  such  circumstances,  it  is  no  ob* 
jection  that  parol  proof  to  explain,  vary  or  contradict  the  written  contract, 
was  received  without  objection. 

4.  Plaintiff  suing  for  extra  compensation  on  a  quwnHm  fUtntit^  was 
bound  under  non-auumpnt  pleaded,  to  shew  fiicts  from  which  a  promisei 
express  or  implied,  could  arise.  Where  a  writteen  contract  was  shewn, 
if  it  covered  the  work  done,  he  &iled  to  make  a  case  entitling  him  to  reco« 
ver,  unless  he  had  shewn  that  his  verbal  evidence  went  to  construe  the  writ-" 
ten  contract,  so  as  to  entitle  him  to  regard  the  work  as  extra,  or  unless  he 
had  established  a  legal,  verbal,  express  contract 

5.  A  contractor  with  the  Louisville,  Cincinnati  and  Charleston  Rail  Road 
Company  undertook,  by  his  contract,  to  form  and  prepare,  in  a  thorough 
and  workman-like  manner,  agreeably  to  the  directions  of  the  engineer  of 
said  company,  a  clear  and  open  road-way,  on  the  line  of  said  rail  road,  by 
excavations  and  embankments  from  point  to  point,  according  to  the  plana 
and  specifications ;  and  for  performing  the  work,  he  was  to  be  paid  a  cer- 
tain price  for  every  cubic  yard  of  earth  which  said  section  may  contain  ; 
and  in  case  rock  excavation  should  occur,  then  additional  for  that,  as  might 
be  determined  by  the  engineer.  Also  for  grubbing  aiid  clearing,  the  com- 
pensation was  to  be  fixed  in  like  manner. 

6.  It  was  hdd^  that  under  the  construction  of  this  contract,  no  work 
which  vras  necessary  to  make  the  road,  either  in  excavation  or  embank- 
ment, was  extra  work;  and  that  the  contractor  was  not  entitled  to  be  paid 
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for  exoafadng  hardpm^  as  extra  work,  haying  accepted  the  admeasurement 
of  the  excavations,  for  his  compensation.  Assuming  the  term  '^earth"  to 
have  a  qualified  or  technical  meaning,  so  as  hy  usage  to  exclude  ''hardpan," 
yet,  as  the  plaintiff  undertook  to  do  work,  inchiding  that  substance,  without 
stipulation  for  compensation  on  that  account,  it  could  not  avail  him.  A  . 
party  claiming  extra  compensation  on  a  quantum  meruit^  where  there  is 
between  the  parties  a  written  contract,  to  recover,  must  shew  that  the  work 
done  is  more  than  the  contract  required. 

7.  A  promise  by  the  president  of  a  rail  road  company,  conceding  the 
company  to  be  bound  by  it,  to  compensate  a  contractor  for  excavating  hard- 
pan,  is  not  binding  as  a  legal  contract,  where  the  contractor  is  bound  by  his 
written  contract  to  excavate  that  substance. 

Before  O'Nieall,  J.  Richland^  Spring  Term,  1844. 

This  was  an  action  of  assumpsit,  brought  by  the  plain- 
tiff, a  contractor  on  the  Louisville,  Cincinnati  and  Charles- 
ton Rail  Road,  for  the  recovery  of  compensation  for  what 
he  alleged  to  be  extra  work. 

The  contract  set  out  that  the  plaintiff  ^'covenants  and 
agrees  to  form  and  prepare,  in  a  thorough  and  workman- 
like manner,  agreeably  to  the  directions  of  the  engineer  of 
aaid  company,  a  clear  and  open  roadway,  on  the  line  of 
the  said  rail  road,  as  staked  out  and  shewn  by  the  plans 
SHdd  profiles  thereof,  from  a  stake  marked  500,  on  the  land 
of  Wm.  F.  Goodwyn,  to  another  stake  marked  550,  on 
the  land  of  Wm.  Hopkins,  being  a  section  of  said  road, 
extending  5000  feet,  which  roadway  is  to  conform  in  its 
course,  and  in  its  heights  and  depths,  to  said  plans  and 
profiles.  All  the  excavations  in  the  formattion  of  said  road- 
way, to  be  made  to  the  proper  depths,  and  to  have  a  true 
and  uniform  slope  on  each  side,  of  one  and  a  half  feet  in 
width  to  one  foot  of  height ;  and  all  embankments  shall 
be  compactly  made,  and  the  sides  thereof  shall  have  a  like 
slope ;  provided,  however,  that  if  from  the  nature  of  the 
ground,  berms  or  offsets,  in  the  deep  cuttings  or  side  drains, 
any  where  shall  be  deemed  necessary  by  the  engineer  of 
said  company,  then  the  same  are  to  be  formed  agreeably  to 
his  direction." 

"The  width  of  the  said  roadway  is  to  be  28  feet  at  least, 
at  the  bottom  of  the  excavation,  and  25  feet  at  the  top  of 
the  embankment,  both  of  which  are  to  be  level  transverse- 
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ly,  and  straight  in  the  direction  of  the  road,  oonforjaiabljr 
to  the  plans,  whether  horizontal  or  inclined,  as  establisheU 
through  said  section." 

''The  ground  for  the  base  of  each  embankment^  is  to  be 
cleared,  close  to  the  surface,  of  all  bushes,  trees,  logs  and 
stumps,  or  any  other  perisliable  material,  whenever,  ia  tbe 
opinion  of  the  engineer  for  the  time  being,  it  shall  bfs  n^ 
cessary,  in  order  to  insure  a  compact  and  solid  foundation; 
and  whenever  the  earth  to  be  excavated  shall  exceed  the 
quantity  required  by  the  engineer  for  the  embankment,  along 
the  line  of  said  road,  within  the  limits  of  said  section,  spoil 
banks  may  be  made,  in  such  place  and  form  as  the  engineer 
shall  direct.  And  where  the  cuttings  do  not  afford  a  suffi*- 
ciency  of  earth  for  the  fillings,  the  deficiency  shall  be  sup<- 
plied  from  the  nearest  cutting,  so  as  to  increase  regularly 
the  width  of  such  cutting,  or  from  such  other  place  as  the 
engineer  may  designate." 

The  contract,  after  other  stipulations  not  necessary  bow 
to  be  noted,  provides  for  the  compeBsatigo  of  the  contrac- 
tor, as  follows,  to  wit :  ''That  said  company  (the  L.  C.  ib 
G.  R.  R.  Company,)  shall  and  will,  for  doir^  andper/brmr 
ing  the  work  as  aforesaid^  pay,  or  cause  to  he  paid,  to  the 
said  Wilson  Nesbitt,  his  heirs,  executors  or  administrators, 
at  the  rate  of  25  cents  for  every  cubic  yard  of  earth  which 
said  section  niay  cofUmn.  And  in  case  r<Kk  excavation  sfuUl 
occur,  the  said  Wilson  Nesbitt  shall  be  entitled  to  be  paid 
by  the  company  at  the  rate,  per  cubic  yard,  to  be  fixed  by 
the  engineer ;  and  compensation  for  grubbing  and  clearing 
shall  be  fixed  in  the  same  manner;  provided  that  the  eqgir 
neer  for  the  time  being  sliall  decide  on  the  quantity  and 
quality  of  the  excavation,  designating  the  amount  of  solid 
rock  and  loose  rock ;  and  that  his  Vision  shall  be  final 
and  conclusive." 

The  plaintiff  claimed  for  the  excavation  of  hardpan^  M 
extra  work,  at  18  3-4  cents  additional,  per  cubic  yard.  The 
existence  of  bardp&n  on  plaintiff's  contract,  was  proved  by 
the  engineers,  and  that  18  3-4  cents  per  cubic  yard  was 
reasonable.  Hardpan  was  defined  by  the  engineers  to  be 
indurated  clay,  consisting  of  clay  and  gravel,  or  clajr  and 
sand,  or  clay,  sand  and  gravel  combined.  They  said,  in 
engineering,  it  was  not  considered  as  either  earth  or  rock. 
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and  h^nce  that  its  excavation,  in  their  opinion,  was  extra 
work.  The  engineers,  McNeill  and  Cheeseborough,  and 
several  contractors,  Letson  on  this  road,  and  Story,  Mills 
and  Campbell,  on  other  roads,  proved  that  the  excavation 
of  hardpan  was  extra  work,  and  was  paid  for  as  such,  un* 
der  the  allowance  of  the  engineer.  In  Letson's  contract 
with  the  defendants,  there  was  an  express  provision  for 
compensation  for  the  excavation  of  hardpan.  McNeill 
proved  that  Gen.  Hayne,  the  president  of  the  company,  at 
the  execution  of  the  contract,  and  repeatedly  afterwards, 
had  said  that  the  usual  allowance  for  hardpan  should  be 
made.  Letson  proved  that  Hayne  told  him,  when  his  con- 
tract was  entered  into,  that  hardpan  had  not  been  alluded 
to  in  the  former  contracts,  but  that  it  was  intended  to  be 
allowed. 

The  plaintiff  proved  the  completion  of  his  contract,  and 
the  excavation  of  hardpan,  on  tnis  section  and  others,  for 
which  similar  contracts  bad  been  made  ;  which  had  been 
measured  and  allowed  by  the  resident  engineer,  to,  in  the 
opinion  of  the  court,  an  amount  beyond  $17,000.  The 
work  done  and  measured,  as  excavations  of  earth  or  rode, 
had  been  paid  for  by  the  company. 

On  the  closing  of  the  plaintiff's  case,  the  defendants 
moved  for  a  non-suit. 

The  presiding  Judge  thought  the  plaintiff  had  not  made 
a  case  which,  in  law,  entitled  him  to  recover.  The  work 
claimed  as  extra  was  necessarily  to  be  done,  in  order  "t» 
form  and  prepare,  in  a  thorough  and  workman-like  man* 
ner,  agreeably  to  the  directions  of  the  engineer  of  said 
company,  a  clear  and  open  roadway."  It  could  not,  there* 
fore,  be  considered  as  extra  work.  The  stipulation  for  com* 
pensation  for  excavation  through  earth  and  rock,  was  the 
mere  measure  by  which  the  amount  of  pay  was  to  be  readi* 
ed.  It  could  not  have  the  effect  of  restraining  the  general 
obligation  of  making  ''the  roadway.''  Gen.  Hayne's  pro* 
mises  or  declarations,  that  hardpan  should  be  allowed, 
were  without  consideration,  and  merely  gratuitous;  for 
the  plaintiff  was  bound  to  do  the  work,  and  had  accepted 
another  compensation  for  bis  labor. 

The  motion  was,  therefore,  granted. 
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The  plaintiff  moved  the  Court  of  Appeals,  at  May 
Term,  1844,  to  set  aside  the  order  for  non-suit,  in  this  case, 
upon  the  grounds  following : 

1.  Because  the  evidence  given  to  the  court  and  jury, 
shewed  clearly  that  the  excavation  of  hardpan  was  not 
contemplated  or  provided  for  in  the  written  contract,  but 
was  omitted,  in  order  that  the  engineer  of  the  company 
might'be  the  judge,  not  only  of  the  quantity  and  quality, 
but  also  of  the  existence  of  nardpan ;  and  that  both  at  the 
execution  of  the  written  contrict,  and  in  the  progress  of 
the  work,  the  excavation  of  hardpan  was  regarded  as  extra 
work  by  the  parties,  and  the  defendants  expressly  promis- 
ed the  plaintiff  extra  compensation  for  the  same. 

2.  Because  the  evidence  given  to  the  court  and  jury, 
shewed  clearly  that  it  was  the  custom  and  usage  among 
rail  road  companies,  and  the  contractors  with  them,  not  to 
insert  in  their  written  contracts  any  provision  for  the  ex- 
cavation of  hardpan,  but  to  leave  it  to  the  engineers  of 
such  companies,  to  determine  the  existence,  quality  and 
quantity  of  hardpan ;  and  to  regard  this  excavation  of 
hardpan  as  extra  work,  for  which  extra  compensation 
should  be  allowed ;  and  that  the  excavation  of  earth,  in  a 
written  contract,  did  not  mean  or  include  the  excavation 
of  hardpan ;  and  that  the  defendants  had  knowledge  of 
this  custom  and  usage,  and  executed  this  written  contract 
in  reference  to,  and  in  accordance  therewith,  and  did  not 
consider  the  provision  therein  for  the  excavation  of  earth 
as  including  the  excavation  of  hardpan,  and  regarded  this 
excavation  of  hardpan  as  extra  work,  not  included  in  the 
written  contract,  and  expressly  promised  to  allow  extra 
compensation  for  the  excavation  of  hardpan,  according  to 
the  quantity,  quality  and  price,  to  be  determined  and  fixed 
by  their  engineers,  in  conformity  to  said  custom  and  usage. 

The  case  was  very  fully  argued  for  the  appellant,  by  Mr. 
Grc^  and  Mr.  Tradeweli,  and  for  the  Rail  Road  Compa- 
ny, by  Mr.  DeSaussaure  and  Mr.  Bailey. 

'  Curia^  per  O'Neall,  J.  In  this  case,  I  will  first  consi- 
der the  ground  much  argued,  but  which  is  really  not  made 
by  the  grounds  of  appeal — ^tbat  the  Judge  below  has  no 
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right  to  order  a  non-suit,  inasmuch  as  the  parol  proof  to 
explain  vary  or  contradict  the  written  contract,  was  re- 
ceived without  objection.  It  is  most  generally  true,  that 
if  incompetent  evidence  be  received  without  objection, 
it  must  go  to  the  jury.  But  then  two  things  occur.  Ist; 
that  the  party  against  whom  the  testimony  was  offered 
might,  when  offered,  have  objected  to  it ;  and  2d ;  that 
when  received  it  made  a  case  on  which  the  jury  might  le- 
gally find  for  the  plaintiff.  In  this  case  neither  of  these 
exist.  In  the  first  place,  the  plaintiff  rested  his  case  alto- 
gether on  a  quantum  meruit^  and  undertook  to  show,  that 
in  that  point  of  view,  he  was  entitled  to  recover.  It  is 
true,  Major  McNeill  said  there  was  a  written  contract; 
but  although  the  defendant  might  have  said,  produce  that 
contract,  yet  the  plaintiff  could  have  replied,  as  his  course 
in  substance  did,  true,  there  is  a  written  contract,  but  I  will 
shew  the  work  I  did,  and  then  produce  the  written  con- 
tract, and  it  will  then  appear  that  my  work  is  extra,  and 
not  embraced  in  it.  Gould  the  defendant  have  stopped 
him  from  thus  travelling  backward  through  his  case? 
When,  at  jlie  last,  as  his  last  piece  of  evidence,  he  present- 
ed the  written  contract,  then  the  defendant  had  the  right 
to  read  it,  and  say,  all  your  proof  is  contrary  to  this  instru- 
ment, and  is  therefore  incompetent.  But  admit  that  the 
testimony  was  out,  and  that  no  objection  to  its  incompe- 
tency could  be  urged,  will  the  plaintiff  be  helped  "i  Cer- 
tainly not.  The  defendant  bad  the  right  to  say,  this  writ- 
ten contract  shews  that  all  the  work  which  you  have  done, 
and  about  which  your  evidence  is  given,  was  to  be  done 
under  it,  and  therefore  it  is  not  extra,  and  your  quantum 
meruit  fails.  This  is  the  same  thing  as  a  demurrer  to  evi- 
dence. It  says,  taking  your  verbal  evidence,  and  written 
evidence,  you  cannot  recover.  If  it  be  true  that  the  plain- 
tiff was  bound  by  the  written  contract  to  do  the  work, 
then  it  follows  that  he  cannot  recover;  and  if  the  jury  had 
found  for  him  again  and  again,  we  should  be  bound  to  set 
their  verdict  aside.  This  resolves  the  case  into  a  plain  le- 
gal question  ;  and  about  the  right  of  a  Judge  to  order  a 
non-suit,  under  such  circumstances,  no  doubt  can  be  enter- 
tained. But  as  this  point  received  much  animadversion 
fnom  both  the  plaintiff's  counsel,  I  may  be  indulged  in  tsty- 
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ing  to  make  a  plain  thing  a  little  plainer.  Suppose  that 
to  this  claim  for  work  done,  the  defendant  had  pleaded  that 
the  work  was  done  under  a  written  contract,  and  had  set 
it  out,  and  the  plaintiff  had  admitted  the  written  contract, 
but  had  averred  the  fact  that  the  work  done  was  not  em- 
braced in  it;  and  the  defendant  had  traversed  the  fact  that 
the  work  was  not  embraced  in  the  written  contract,  and  ^ 
issue  bad  been  joined,  and  the  plaintiff  had  given  the  very 
proof  now  before  the  court,  must  not  the  Judge  below  have 
non-suited  the  plaintiff?  There  cannot  be  a  doubt  about 
it.  In  what  respect  does  the  plaintiff  stand  better  now 
than  he  would  then  1  In  none,  it  seems  to  me.  Under 
the  plea  of  the  general  issue,  non-assumpsit,  he  is  bound 
to  shew  facts  from  which  a  promise,  express  or  implied,  is 
to  arise.  As  soon  as  the  written  contract  is  shewn,  if  it 
covers  the  work  done,  the  plaintiff  fails  to  make  a  case  en- 
titling him  to  recover,  unless  he  has  shewn  that  his  verbal 
evidence  will  so  construe  the  written  contract  as  to  entitle 
him  to  regard  the  work  as  extra,  or  unless  he  has  estab- 
lished a  legal,  verbal,  express  contract  It  hence  becomes 
necessary  to  examine  these  points  of  the  case.  Much  of 
the  learning  and  labor  which  this  case  has  elicited,  howev- 
er creditable  it  may  be  to  the  bar,  was  altogether  outside 
of  the  case,  and  I  shall  not  attempt,  therefore,  to  pursue  it 
through  all  its  ramifications.  I  snail,  however,  as  I  pass 
through  the  case,  in  the  shortest  way  I  can,  endeavor  to 
dispose  of,  satis&ctorily,  I  hope,  the  main  arguments.  I 
admit  that  verbal  evidence  is  admissible  to  shew  a  mistake 
in  some  written  papers,  such  as  a  sum  in  a  receipt,  or  the 
date  of  a  deed,  or  to  explain  a  consideration,  but  not  en- 
tirely  to  contradict  it,  by  shewing  a  different  one.  So,  too, 
ike  rule  of  construction  is,  as  contended  for  by  the  defend- 
ant, that  the  whole  instrument  is  to  be  read,  and  not  mere 
extracts.  I  am  also  satisfied,  that  where  words  are  used 
susceptible  of  several  meanings,  that  then  the  sense  in 
which  they  are  used,  may  be  ascertained  by  proof  of  the 
subject  matter  to  which  the  parties  applied  them.  Wig- 
ram  on  Ex.  Ev.  64,  sec.  77.  So,  when  words  of  a  foreign 
language,  or  technical  words  of  a  trade,  are  used,  then  they 
may  be  explained  by  shewing  the  sense  in  which  they  were 
used.   WigwamEx.  Ev.49,58,  62,  76.  So,  too,  the  worda 
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of  a  testator,  or  party  contracting,  are  to  be  understood  and 
judged  of  by  the  circumstances  in  which  he  was  placed, 
and  to  which  his  words  would  naturally  apply.  3  PbiL 
by  Cow.  A  Hill,  1408.  Usage,  too,  may  be  resorted  to,  to 
explain  words  and  terms  in  a  contract,  where  they  have 
no  definite  or  a  doubtful  meaning. 

Having  made  these  admissions,  which  is,  in  general, 
pretty  much  an  admission  of  the  various  legal  propositions 
about  which  so  much  learning  was  displayed,  I  have 
now  to  shew  that  the  whole  difficulty  of  tnis  case  for  the 
plaintiff  arises  from  the  fact  that  very  little  of  the  law  ci- 
ted for  him  applied  to  it.  In  the  first  place,  it  is  necessa- 
ry to  construe  the  contract ;  in  doing  which  I  never  have 
been  unmindful  of  the  rule  tha^  the  whole  contract  is  to 
be  construed,  and  not  parts.  Read  it  all,  and  it  in  sub- 
stance is,  that  the  plaintiff  undertook  to  make  the  line  of 
roadway  by  excavations  and  embankments,  from  point  to 
point,  according  to  the  plans  and  specifications ;  and  for 
doing  it,  he  was  to  be  paid  at  so  much  (the  contract  re- 
ported 25-100 ;  in  another,  24-100 ;  in  others,  37-100,  and 
38-100,)  per  cubic  yard  of  earth,  which  the  respective  sec- 
tions may  contain ;  and  if  rock  occurs,  then  aaditional  for 
that,  as  may  be  determined  by  the  engineer ;  and  for  grub- 
bing and  clearing,  compensation  was  also  to  be  fixed  by 
the  engineer.  How  can  any  one  pretend  that  any  work 
necessary  to  make  that  road,  either  in  excavation  or  em- 
bankment, w^  extra  work  1  If  it  were  necessary  to  levri 
mountains,  dig  through  strata  of  iron  or  lead  ore,  or  marl, 
or  any  other  substance,  it  was  to  be  done,  because,  to  make 
the  roadway,  it  was  necessary  the  excavation  should  be 
made.  Is  the  plaintiff  entitled  to  any  compensation  for 
digging  up  iron  ore,  lead  ore,  or  marl,  if  there  had  bees 
any  on  the  route  1  Read  the  contract.  The  work  he  was 
obliged  to  do ;  but  he  has  accepted  as  his  compensation,  so 
much  per  cubic  yard,  for  all  the  earth  whicn  the  section 
may  contain.  By  that  I  understand,  not  that  you  are  to 
look  to  the  substances  which  may  be  dug  up,  but  after  the 
excavation  is  made  you  measure  it,  and  thus  ascertain  the 
cubic  yards  it  contains.  It  is  idle  to  say,  when  the  par- 
ty has  stipulated  to  take  that  as  his  compensation,  because 
his  excavation  was  more  difficult  than  he  expected,  that 
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therefore,  he  is  to  be  paid  for  it.  The  defendant  has  the 
right  to  put  his  finger  on  the  contract  and  say,  there  is 
what  you  were  to  do,  here  is  what  I  am  to  pay.  Could 
the  plaintiff  claim  to  be  paid  for  the  embankment?  The 
same  reason  applies  to  it,  which  does  to  the  alleged  extra 
work  of  excavating  hardpan.  Nothing  is  said  about  com- 
pensation for  it ;  yet  it  is  plain  that  the  plaintiff  cannot  re- 
cover for  it,  for  he  has  accepted  the  admeasurement  of  the 
excavations  for  his  compensation.  Apply  any  other  test 
arising  out  of  other  contracts.  Suppose  a  man  under- 
takes to  build  a  house  for  another,  and  to  cover  it  with  tin> 
and  to  put  marble  steps  in  front,  and  agrees  to  be  paid  for 
the  work  which  he  thus  binds  himself  to  do,  by  being  paid 
so  much  per  square  for  the  weather-boarding  and  ceiling  of 
the  house,  could  he  claim  any  compensation  for  his  tin 
roof  and  marble  steps?  Every  one  would  say  no.  He 
has  excluded  himself  from  it  by  his  contract  So  here, 
the  party  plaintiff  has  bound  himself  to  the  defendant  to 
do  all  the  work,  and  accepted  a  compensation  which,  per- 
haps, covers  only  part  of  the  work ;  but  which,  from  its 
price,  was  intended,  in  point  of  fact,  thus  to  compensate 
for  all.  But  it  is  said,  notwithstanding  this  is  the  literal 
meaing  of  the  contract,  yet  that  was  not  what  was  under- 
stood by  both  parties.  How  does  that  appear?  The  words 
are  plain  and  intelligible ;  there  is  no  ambiguity,  either  ap- 
parent or  latent.  But  it  is  argued,  the  term  earm  is  of  many 
meanings,  and  hence  that  its  restricted  meaning  did  not  in- 
clude hardpan.  That  might  be  conceded,  and  still  the 
plaintiff  would  not  be  improved  in  his  case ,  for  if  it  does 
not  include  hardpan,  still  the  plaintiff  was  willing  to  take 
it  thuSy  as  his  standard  of  compensation.  But  I  apprehend 
it  was  intended  to  include  every  thing  except  rocks,  grub- 
bing and  clearing;  and  these  very  exceptions  shew  that  it 
was  thus  used.  Independent  of  that,  the  Report  of  1838, 
page  42,  shews  that  it  was  intended  to  exclude  the  allow- 
ance of  hardpan.  The  chief  engineer,  in  speaking  of  the 
average  allowance  for  excavations,  says,  "ditto  of  more 
compact  earthy  such  as  is  often  termed  hardpan,  the  worth 
and  occurrence  of  which  is  usually  affixed  by  the  chief 
engineer,  requiring  the  use  of  3  picks  to  2  shovels,  and 
difficult,  if  not  impossible,  to  loosen  with  the  plough ;  say 
89 
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0.20  per  cubic  yard."  To  this  sentence  the  engineer  ap- 
pended a  note,  intended  to  qualify  ttie  parenthetical  part 
of  it  In  it  he  says :  '^to  avoid  cavil  on  the  part  of  the 
contractor,  or  the  shadow  of  claim  by  him,  I  have,  in  con- 
sequence, omitted,  heretofore,  (and  because  extra  allow- 
ances have  always  been  made  for  unforeseen  contingencies, 
at  the  discretion  of  the  engineer,)  any  actual  provision  in 
the  contract  for  hardpan,  (a  technical  term  quite  indiffer- 
ent ia  its  application,)  a  very  indurated  and  tenacious 
clay,  exceedingly  difficult  to  excavate."  It  is  fair  to  ap- 
peal to  these  sentences  for  the  construction  of  the  contract, 
as  both  parties  have  done  so.  What  was  the  meaning  of 
the  engineer^  Without  stopping  to  notice  that  hardpan  is 
here  styled  more  compact  earth,  thus  shewing  that  it  was 
iacluded  in  the  term  earth,  the  excavation  of  which  fur- 
nishes the  standard  of  compensation,  and  also  that  20-100 
is  the  average  allowance  for  its  excavation,  four  cents  less 
than  the  lowest  of  these  contracts,  it  will  suffice  to  ob^ 
serve,  that  to  shew  that  the  engineer  was  not  to  allow,  in 
these  contracts,  for  hardpan,  he  had  purposely  omitted  an j 
allowance  for  it.  Why  so  7  To  avoid  cavil  and  the  sha- 
dow of  claim  on  the  part  of  the  contractor,  on  account  of 
or  fbr  it,  it  was  thus  omitted ;  and  the  reason  for  doing  it 
was,  because  extra  allowances,  at  the  discretion  of  the  en- 
gineer, had  been  made  for  unforeseen  contingencies.  The 
meaning  of  that  is,  if  the  company  thinks  proper,  their  en- 
gineer may  make  reasonable  extra  allowances  for  unfore- 
seen contingenceis.  But  is  it  not  plain  that  the  contractor 
was  not  to  have  a  shadow  of  claim,  that  is,  legal  claim  ? 
He  was  to  depend  upon  the  equity  of  the  company ;  if  they 
thought  proper,  their  engineer  would  allow  his  claim  for 
extra  work. 

Bat  it  is  said  this  contract  is  to  be  construed  accord- 
ing to  the  usage  among  engineers  and  rail  road  contrao- 
tore.  I  have  admitted  that  words  and  terms  of  ambi- 
guous meaning  might  be  construed  by  usage ;  but  I  deny 
that  there  is  any  principle  in  the  law  which  will,  by  usage, 
add  independent  stipulations  to  a  contract  The  effect  of 
the  usage  contended  for  herCj  is  exactly  that ;  it  is,  in  sub- 
stance, to  add  to  this  contract  a  provision  by  which  the  de- 
fendant is  to  be  bound  to  pay  to  the  plaintiff  18  3-4  cents 
additional,  for  every  cubic  yard  of  the  nardpati  excavatton. 
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In  3  Phil,  on  Ef.  by  Cowen  &  Hill,  upon  which  the  de- 
fendant's able  counsel  so  much  relied,  it  is  said:  ^'Mr. 
Dane  lays  il  down  as  now,  on  the  whole,  a  well  settled  rule 
of  evidence,  that  the  acts  of  the  parties,  or  usage,  may  be 
proved  to  explain  doubtful  words  or  clauses  in  a  deed  or 
other  sealed  instrument."  Again,  at  1409,  the  citation 
from  Judge  Story's  judgment,  in  the  schooner  Reeside,  12 
Sumn.  Rep.  569,  570,  is  given  as  follows :  "The  true  and 
appropriate  office  of  a  usage,  is  to  interpret  the  otherwise 
inaeterminate  intentions  of  the  parties,  and  to  ascertain 
the  nature  and  extent  of  their  contracts,  arising,  not  from 
express  stipulations,  but  from  mere  presumptions  and  im- 
plications, and  acts  of  a  doubtful  nature,  it  may  also  be 
admitted,  to  ascertain  the  true  meaning  of  a  particular 
word,  or  of  particular  words,  in  a  given  instrument,  where 
the  word  or  words  have  various  senses,  some  common, 
some  qualified,  and  some  technical,  according  to  the  sub* 
ject  to  whiQh  they  are  applied."  According  to  the  first 
branch  of  the  proposition,  usage  applies  to  cases  where 
there  is  no  express  contract ;  and  according  to  the  second 
branch,  to  ascertain  the  meaning  of  words  having  various 
senses.  To  both  of  these  parts  of  the  proposition  or  rule, 
I  yield  my  assent ;  but  there  is  nothing  in  this  case  on 
which  it  can  operate ;  for  if  earth  has  a  common,  qualified, 
or  technical  meaning,  and  if  it  be  used  here  in  the  latter,, 
and  thus,  by  usage,  excludes  hardpan,  still  that  will  not 
do,  for  that  may  be  conceded ;  yet  the  party  has  under- 
taken to  do  work  including  hardpan,  and  has  not  stipulated 
for  any  compensation  on  that  account.  The  usage  is  mo- 
destly asked  to  go  a  step  further,  and  not  only  explain 
words,  but  add  to  the  contract  a  stipulation  to  pNay  for 
work  which  the  party  is  bound  to  do,  and  for  which  he 
did  not  stipulate  to  be  paid,  and  for  which  he  was  not  to 
have  "a  shadow  of  elaimJ^  But  it  is  said  the  action  is  not 
on  the  contract,  and  therefore  the  usage  may  set  up  the 
allowance.  That  would  be  true,  if  there  was  no  contract 
at  all ;  but  here  the  parties  understood  one  another,  and 
reduced  their  contract  to  writing ;  and  before  the  quantum 
meruit  can  be  set  up,  the  work  done  must  be  shewn  to  be 
more  than  that  contract  required  to  be  done.  That  caiN 
not  be  shewn,  for  every  foot  of  excavation  and  embank- 
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.ment  in  the  line  of  roadway,  is  covered  by  the  contract 
The  case  of  DuBais  vs.  Delaware  and  Hudson  Canal  Com- 
pany, 12  Wend.  334, 338,  approaches  nearer  the  plaintiff's 
case  than  any  other ;  yet  there  is  a  wide  difference  between 
it  and  this  case.  Ifiere,  the  different  parts  of  the  work, 
common  excavation,  rock  and  embankment,  were  specially 
provided  for,  and  a  general  power  to  the  engineer,  to  allow 
for  extra  work,  caused  by  an  alteration  of  the  line,  and  to 
determine  every  other  question  necessary  for  the  settle- 
ment of  the  contract,  was  given.  The  engineer  allowed 
for  hardpan,  and  the  question  really  there  was,  whether 
the  engineer's  estimate  was  conclusive.  It  is  true.  Judge 
Sutherland  says,  "the  contract  makes  no  specific  provision 
for  hardpan  ;"  and  after  stating  the  prices  for  common  ex- 
cavation, embankment  and  rock,  he  says,  "all  the  evidence 
in  the  case  shews  that  hardpan  was  considered  extra  work, 
and  that  it  was  not  understood  by  the  parties  as  embraced 
in  the  term  excavation  or  embankment,"  and  hence  he  ar- 
gued that  the  valuation  of  the  engineer  was  not  conclusive 
upon  the  plaintiff.  That  case,  thus  stated,  does  not  decide 
any  principle  applicable  to  this.  But  it  is  true  that  it  as- 
sumes that  the  excavation  of  hardpan  was  extra  work, 
and  it  may  be  that  the  case  in  4  Wend.  285,  did  so  decide. 
Yet  it  is  plain,  that  there  the  attempt  was  made  to  com- 
.  pensate  the  plaintiff  for  all  his  work,  common  excavation, 
embankment  and  rock ;  and  it  may  be  that  the  terms  of 
that  contract  warranted  the  court  in  saying  that  his  com- 
pensation was  to  be  for  each  specific  kind  of  work  ;  but 
certainly  that  was  not  the  case  here.  A  certain  aggregate 
price,  to  be  ascertained  by  the  measurement  of  earth  ex- 
cavation, was  to  be  the  plaintiff's  compensation  for  every 
thing  except  rock,  grubbing  and  clearing.  Thus  distin- 
guishing that  ease  from  this,  it  cannot  have  any  effect  up- 
on it  In  no  point  of  view  is  it  of  authority  upon  us.  We 
look  to  it  only  as  the  opinion  of  able  jurists,  which  may 
enable  us  to  come  to  a  right  conclusion.  If  it  were  in  di- 
rect opposition  to  my  conclusion,  I  should  not  hesitate 
when  I  see  my  way  to  it  as  clearly  as  I  now  do ;  for,  con- 
struing the  whole  contract  by  every  principle  contended 
for,  and  justly  applicable  to  it,  there  is  no  doubt  that  the 
plaintiff  has  not  done  extra  work. 


CoLUMBU,  May,  1844.  709 

It  is  next  necessary  to  consider  the  supposed  verbal  con* 
tract,  by  which  it  is  alleged  the  company  promised  to  pay 
for  the  supposed  extra  work.  It  will  be  observed,  in  look- 
ing into  the  testimony,  that  the  vf  hole  extent  of  it  is,  that 
Greneral  Hayne,  the  president  of  the  company,  said  that 
the  usual  allowance  for  hardpan  should  be  made,  and  that 
he  told  McNeill,  the  engineer,  to  allow  for  it.  The  ques- 
tion was  put  to  McNeill,  the  engineer,  whether  the  plaintiff, 
on  finding  hardpan,  stopped  his  work,  and  he  said  he  did 
not.  Taking  all  this  testimony  together,  the  result  would 
be  (as  I  have  no  doubt  is  the  truth,)  that  General  Hayne 
intended  to  be  understood  that  if  hardpan  occurred  in  the 
contracts,  that  the  company  would  make  fair  and  just  al- 
lowances for  it.  This,  in  other  words,  was  saying  to  every 
contractor,  you  may  rely  upon  the  justice  of  the  company, 
and  if  you  make  out  a  case  of  loss  from  hardpan,  you  will 
be  compensated.  This  is  any  thing  else  than  a  contract. 
But  on  a  nonsuit,  the  testimony  must  be  regarded  in  the 
strongest  point  of  view  in  which  it  can  be  legally  consider- 
ed for  the  plaintiff.  Taking,  therefore,  the  words  of  Gen. 
Hayne  as  a  promise  to  pay  for  the  excavation  of  hardpan, 
and  that  the  company  is  bound  by  his  promise,  as  their 
president,  as  far  as  it  can  have  legal  effect,  the  question 
will  be,  is  such  promise  binding  as  a  legal  contract  7  It  is 
plain,  to  my  mind,  that  it  is  not.  Every  contract,  to  be 
binding,  must  be  founded  on  a  consideration ;  if  it  be  with- 
out, it  is  niulum  pactum.  Here,  what  was  the  considera- 
tion ?  None  can  be  su^ested.  The  plaintiff  was  bound 
to  excavate  hardpan  by  his  contract ;  he  was  not  to  have 
/Hhe  shadow  of  claim"  for  it ;  and  yet,  for  excavating  it,  the 
company  agreed  to  pay  him.  There  is  in  this  no  considera- 
tion. If  he  had  stopped  his  work^  and  had  preferred  jo  > 
abandon  fajs  contract  ratner  than  make  the  excavatioiL  ' 
and  the  company,  to  induce  him  to  go  on,  had  agreed  to 
pay  him  for  it,  then  that  would  have  been  a  new  consider- 
ation, enough  to  support  the  contract.  But  where,  as 
here,  it  was  a  promise  to  pay  more  for  something,  for  the 
doing  of  which  the  plaintiff  had  agreed  to  accept  less,  it  is 
a  mere  gratuity,  ana  it  is  altogether  as  the  company  might 
please,  whether  it  shall  be  given  or  not.  The  case  cited 
from  13  Pickering,  446,  Richardsan  vs.  Hooper^  is  very  dis- 
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tinguishable  from  this.  There,  the  defendant,  the  super- 
cargo of  a  vessel  bound  to  South  America,  thence  to  Cal- 
cutta, and  back  to  Boston,  accepted  the  following  proposi- 
tion'from  the  plaintiff:  ^'I  am  willing  to  submit  the  direc- 
tion of  the  Smyrna  to  you  until  you  have  disposed  of  your 
outward  cargo,  and  procured  a  freight  for  Calcutta  or  ft>f 
Manilla.  For  all  your  services  for  me,  while  absent,  I 
agree  to  pay  you  a  commission  of  two  and  a  half  per  cent 
on  sales  m  South  America,  and  two  and  a  half  per  cent  on 
purchases  in  Calcutta."  The  proof  was,  that  after  this  agree- 
ment was  signed,  on  the  way  to  the  wharf,  the  defendant 
expressed  a  doubt  as  to  the  expediency  of  stopping  at  Mon- 
te Video,  which  had  been  left  to  his  discretion  by  the  ship- 
per of  the  outward  cargo,  but  said  if  he  did,  and  there  was 
either  freight  or  passengers  going  round  Cape  Horn,  he 
could  get  the  same,  and  the  plaintiff  thereupon  promised 
him,  if  he  did,  and  obtained  freight  or  passengers,  that  he 
should  have  half  of  the  freight,  and  as  to  the  passage  mo- 
ney they  would  not  differ  about  it,  if  he  made  good  de- 
spatch. The  defendant  did  stop  at  Monte  Video,  and  ob- 
tained freight  and  passengers  to  Valparaiso,  and  received 
the  money  for  the  same.  He  contended  he  was  entitled  to 
retain  one  half  of  it  The  principal  item  of  controversy 
was  the  freight  of  the  goods  from  Monte  Video  to  Valparai- 
so; and  the  question  was,  whether  the  proof  of  the  subse- 
quent contract  was  admissible.  It  was  held  that  it  was, 
inasmuch  as  the  stopping  at  Monte  Video  was  altogether  in 
the  defendant's  discretion,  and  that  not  being  bound  to  stop 
there  for  either  freight  or  passengers,  and  having  done  so, 
and  obtained  both,  '4t  was  an  additional  service  not  cover- 
ed by  the  written  contract,  and  that,  therefore,  the  defend- 
fijll  was  entitled  to  the  compensation  which  by  the  verbal 
contract  the  plaintiff  agreed  to  give,  one  half  of  the  freight" 
In  this  casBj  the  plaintiff  was  bound  to  do  the  work,  and 
hence  he  did  not  offer,  as  the  defendant  did,  in  Richard- 
eon  V8.  Ifooper^  any  new  or  additional  service  to  support  the 
additional  compensation.  But  it  is  said,  this  claim  ought 
to  be  supported,  inasmuch  as  the  plaintiff  did  the  work, 
and  the  company  have  received  it,  and  had  the  benefit  c^ 
it.  To  this  the  answer  is  perfect.  True,  the  work  was 
done ;  but  it  was  done  under  a  written  contract,  it  has 
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been  received,  measured  and  paid  for  exactly  according  to 
it,  and  you  have  now  no  claim  for  it,  inasmuch  as  you  can- 
not shew  that  you  have  done  any  work  not  covered  by  the 
contract  in  writing,  and  under  the  seal  of  the  company. 

In  every  point  of  view  in  which  this  case  has  been  pre- 
sented, I  think  the  plaintiff  is  not  entitled  to  recover,  and 
in  coming  to  that  conclusion,  it  is  no  small  consolation  that 
in  enforcing  the  strict  principles  of  law  against  the  plain- 
tiff, exact  justice  is  done  between  the  parties. 

The  motion  is  dismissed. 

Evans,  Butler,  Wardlaw,  and  Frost,  JJ.  concurred. 

Richardson,  J.  I  think  the  non-suit  ought  not  to  have 
been  ordered,  but  the  evidence,  if  incompetent,  rejected ; 
and  then  the  plaintiff  might,  possibly,  have  supplied  other 
evidence  and  supported  his  case  still. 


Ihe  State  vs.  Mnor  McCoy. 

1.  Where,  on  the  trial  of  an  indictment  for  negro  stealing^  a  witneaa  in 
the  d^nce  waa  asked,  if  he  had  not  seen  in  the  possession  of  the  prisoner^ 
after  he  was  committed  to  jail,  a  power  of  attorney  purporting  to  have  been 
executed  by  the  person  whose  agent  the  prisoner  had  represented  liimself 
to  be  in  selling  the  slaves  %lleged  to  hare  been  stolen,  which  authorized 
the  sale,  no  attempt  being  made  to  account  for  the  non-production  of  the 
paper,  the  answer  was  not  permitted  to  be  given. 

2.  Before  a  paper  can  be  shewn,  or  spoken  of,  it  must  be  proved  If  it 
be  lost,  the  loss  must  be  proved,  then  the  legal  existence  by  proof  of  its  exe- 
cution, and  then  proof  of  its  contents. 

3.  Where  it  was  charged  in  an  indictment  under  the  Act  of  1T54,  1st 
That  the  prisoner  inveigled,  stole  and  carried  away  certain  slaves ;  and  2nd. 
That  he  aided  another  in  inveigling,  stealing  and  carrying  away  the  same 
slaves^  it  was  held  that  the  offence  as  chargol  might  be  established  by  any 
proof  which  satisfied  the  jury  either  that  the  prisoner  stole  the  negroes,  or 
aided  another  in  stealing  them,  in  the  district  where  the  crime  wai  alleged 
|o  have  been  committed. 
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4.  The  ofience  contemplated  by  the  Act  of  1754,  was  that  of  stealing  a 
negro. 

5.  The  words  used  in  the  first  clause  of  the  Act,  'Ho  inveigle,  steal  aruL 
carry  away ;"  and  those  in  the  second,  Ho  hire,  aid,  or  counsel  any  persoa 
to  inveigle,  steal  or  carry  away,"  were  intended  to  make  the  stealing  of  a 
negro,  no  matter  how  effected,  death  to  the  principal  and  the  accessary. 

6.  The  only  difference  between  the  stealing  of  a  slave  and  that  of  a  bolt  of 
linen«  is  that  a  slave  is  a  human  being  capable  of  assent,  and  hence,  therefore, 
inveigling  is  a  means  by  which  the  larceny  is  effected.  Although  the  ofikice 
contemplated  by  the  Act  of  1754  may  be  effected  by  inveigling,  or  carrying 
away  by  force,  it  does  not  affect  the  construction  that  the  offence  meant,  was 
stealing  a  slave ;  and  until  the  inveigling  or  carrying  away  ends  in  the 
^felonUe  cepit  et  asportavit"  the  offence  would  not  be  made  out 

7.  The  State  vs.  Miles,  2  Nott  and  McCord,  1 ;  State  vs.  Cavingion^  2 
Bailey,  570  \  and  State  vs.  LaCreux^  1  McMullan,  488 ;  noticed  and  ex- 
plained. 

Before  O'Neall,  J.  Sumter^  S^ng  Term^  1844. 

There  were  two  counts  in  the  indictment    The  1st.  for 
inveigling,  stealing  and  carrying  away  three  slaves,  Enoch, 
Jinney  and  Mary,  the  property  of  Willis  J.  Spann.    The 
2d.  was  for  aiding  Stephen  McCoy  in  inveigling,  stealing 
and  carrying  away  the  same  negroes.    The  negroes  went 
out  of  their  owner's  possession,  in  Sumter  district,  on  the 
night  of  the  13th  of  May,  1837.    They  were  returned  to 
his  possession,  by  the  party  who  went  after  them,  (Samuel 
Young,  Edward  Anderson,  John  W.  Anderson  and  James 
R.  Spann,}  in  February,  183S.    They  found  the  negroes 
in  Hellhole  Swamp,  Charleston  district,  at  the  plantation, 
and  in  the  possession,  of  Charles  G.  McCoy,  who  proved 
that  they  were  brought  to  him  in  August,,  1837,  by  Stephen 
McCoy ;  the  prisoner  came  from  the  15th  to  the  20th  of 
January,   1838,  and  sold  the  negroes  to  him  for  $1500. 
When  he  sold  them,  he  represented  himself  as  the  agent 
of  Benjamin  Winn.    The  negro  man  was  called,  in  the 
bill  of  sale  executed  by  the  prisoner.  Tommy,  and  the 
women,  Martha  and  Eliza.   The  bill  of  sale  bore  date  23d 
January,  1838. 

The  prisoner  lived  at  the  Swimming  Pens,  Scapewbore 
Swamp,  Sumter  district,  within  four  miles  of  the  prose- 
cutor Spann.    The  proof  showed  that  he,  the  prisoner, 
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knew  the  slave  Enoch,  as  the  property  of  Mr.  Spann,  who 
communicated  to  him  the  fact,  that  his  negroes  had  been 
stolen,  after  they  left  his  (Spann's)  possession.  The 
prisoner,  immediately  after  the  negroes  were  brought  back 
to  Sumter,  left  home,  and  was  overhauled  in  Charleston 
district,  between  the  32  mile  house  and  Strawberry  Ferry. 
He  was  committed  to  jail,  which  he  broke,  and  escaped. 
He  was  lately  recaptured. 

In  the  course  of  the  defence,  the  prisoner  would  have 

E roved,  by  Maj.  Wm.  E.  Richardson,  that  he,  the  prisoner, 
ad,  after  he  was  committed  to  jail,  in  his  possession,  a 
bill  of  sale,  purporting  to  be  executed  by  Benjamin  Winn. 
There  was  no  attempt  to  account  for  the  non-production 
of  the  paper.  The  Solicitor  objected  to  the  questioUi  and 
the  answer  was  not  allowed  to  be  given. 

The  prisoner's  character  was  put  in  issue  by  himself, 
and  he  proved  by  ten  witnesses,  that  up  to  this  transaction, 
his  character  had  been  good,  and  above  suspicion.  The 
witnesses  generally,  however,  lived  several  miles  from  the 
prisoner.  His  more  immediate  neighbors,  five  of  whom 
were  sworn,  said  his  character,  before  this  affair,  had  be- 
gun to  be  suspected.  The  grounds  of  this  suspicion  were 
asked  for  by  the  prisoner,  and  stated  by  the  witnesses  to 
be,  retailing  without  a  license,  trading  with  negroes,  and 
receiving  one  bag  of  cotton,  stolen  from  Mr.  F*  L.  Kennedy, 
deceased. 

The  jury  were  instructed  that  the  charge  of  inveigling, 
stealing  and  carrying  away  the  negroes,  would  be  estab- 
lished by  any  proof  which  satisfied  them  that  the  prisoner 
stole  the  negroes.  That  it  was  necessary  they  should  be 
satisfied  that  the  prisoner  stole  the  negroes  in  Sumter 
district;  or  aided  Stephen  McCoy,  in  Sumter  district,  in 
stealing  them.  They  were  referred  to  all  the  proof,  and  told 
that  the  sale  in  Charleston  district  of  the  negroes  by  the 
prisoner,  the  change  of  their  names,  his  knowledge  that 
Enoch  was  the  slave  of  the  prosecutor,  his  flight,  the  break- 
ing of  the  jail,  and  his  escape  thereiVom,  might  satisfy  them 
that  the  offence  was  committed  in  Sumter  district,  and  if  so, 
he  ought  to  be  convicted ;  otherwise,  he  should  be  acquitted. 
The  jury  found  the  prisoner  guilty,  but  recommended 
him  to  mercy. 
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The  defendant  appealed  for  a  new  trial,  on  the  follow* 
ing  grounds. 
First.  Because  his  Honor  instructed  the  jury  to  this  effect: 

1.  That  under  the  charge  in  the  indictment,  that  the 
defendant  inveigled,  stole  and  carried  away  ihe  negroes,  it 
was  sufficient  to  prove  that  he  stole  them. 

2.  That  it  was  not  necessary  to  prove  the  inveigling, 
though  laid  in  the  indictment 

3.  That  the  charge  in  the  first  count  in  the  indictment 
was  sustained  by  Vroof  that  the  defendant  sold  the  negroes 
in  the  district  of  Charleston. 

4.  That  under  the  second  count  in  the  indictment,  proof 
that  Stephen  McCoy  stole  the  negroes  in  Sumter,  and  that 
defendant  afterwards  sold  them  in  Charleston  district,  was 
sufficient  for  his  conviction  of  the  offence  charged  as  com- 
mitted in  Sumter. 

Second.  Because  his  Honor  rejected  the  proof  by  Maj. 
Richardson,  that  he  saw  a  power  of  attorney  in  the  pos- 
session of  the  defendant,  from  Benjamin  Winn  to  him, 
authorizing  him  to  sell  the  slaves. 

Third.  Because  the  evidence  did  not  warrant  the  con- 
viction of  the  defendant,  inasmuch  as  there  was  no  evi- 
dence that  the  defendant  inveigled,  stole  and  carried  away 
the  negroes,  or  aided  or  counselled  others  to  do  so. 

Fourth.  Because  the  offence  was  committed  in  Charies- 
ton  district,  and  not  in  Sumter,  if  committed  at  all. 

M(ms  and  DeSaussure^  for  the  motion. 
Caldwetl,  Solicitor^  contra. 

Cariaj  per  O'Neall,  J.  The  second  ground  of  appeal 
will  be  first  considered.  The  argument  here  maintained  is, 
that  the  existence  of  the  paper  was  first  to  be  shewn,  be- 
fore the  loss  could  be  proved,  and  that  therefore  the  ques- 
tion was  competent.  This  is,  it  is  true,  a  very  specious 
way  of  presenting  the  argument.  But  it  is  a  mistake  lo 
suppose  that  such  is  the  rule.  Before  a  paper  can  be 
shewn,  or  spoken  of,  it  must  be  proved.  If  it  be  lost,  the 
loss  must  be  proved,  then  the  legal  existence,  by  proof  of 
its  execution,  and  then  proof  of  it9  contents.  This  I  sup- 
pose to  be  too  were  settled  to  require  more  than  to  be 
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stated.  But  as  it  has  been  seriously  argued  to  the  con- 
trary, I  have  looked  into  Mr.  Starkie's  book  on  evidence  for 
his  understanding  of  the  rule ;  and  in  the  second  part,  p. 
354,  he  thus  states  it,  ''when  sufficient  evidence  has  been 
given  of  the  loss  of  the  deed,  of  which  it  seems  the  court 
is  to  judge,  it  must  be  shewn  that  the  paper  existed  as  a 
genuine  instrument."  This  is  a  sufficient  answer  to  the 
2d.  ground.  The  first,  third  and  fourth  grounds,  in  reality 
present  a  single  question,  whether  the  jury  were  rightly 
instructed  when  they  were  told,  that  the  charge  of  in- 
veigling, stealing  and  carrying  away  the  negroes,  or  of 
aiding  Stephen  McCoy  in  stealing  and  carrying  them 
away,  could  be  established  by  any  proof  which  satisfied 
them  that  the  prisoner  stole  the  negroes,  or  aided  Stephen 
McCoy  in  stealing  them,  in  Sumter  district.  For  if  the 
instruction  be  right,  it  is  not  denied  that  the  facts  would 
sustain  the  conclusion  of  the  jury.  This  question,  I  had 
supposed,  had  been  put  at  rest,  by  the  innumerable  cases 
decided  under  the  Act  in  the  last  ninety  years ;  but  as  it 
seems  there  still  is  soiqe  doubt  about  it,  and  especially  so, 
since  by  the  republication  of  the  Acts  in  the  Statutes  at 
Large,  it  seems  there  is  a  difference,  in  a  slight  particular, 
in  tne  Act  of  1754,  as  thus  published,  and  as  it  was  pub- 
lished by  the  late  Judge  Grimke  in  his  Public  Laws,  I 
have  examined  the  original  Act,  and  find  the  publication 
in  the  Stat,  at  Large  to  be  correct.  In  7  Stat  at  Lai|;e 
426,  the  Act  is  set  out  as  follows,  viz :  "Whereas,  by  the 
laws  of  this  province,  n^roQS  and  other  slaves  are  deemed 
to  be  chattels  personal,  and^are  in  every  respect  as  much 
the  property  of  their  owners,  as  any  other  goods  and  chat- 
tels are ;  and  whereas,  no  punishment  can  be  imflicted,  by 
the  laws  now  in  force,  upon  persons  inveigling,  stealing 
and  carrying  away  any  such  slaves  ftom  their  lawful 
owners  or  employers,  that  is  adequate  to  so  great  and 
growing  an  evil ;  and  whereas,  the  inhabitants  of  this  pro- 
vince are  liable  to  and  receive  great  injustice  and  damage 
by  such  unwarrantable  and  pernicious  practices  and  wicked 
proceedings;  therefore,  to  prevent  and  punish,  as  much  as 
may  be,  such  evil,  we  humbly  pray  your  most  sacred 
majesty,  that  it  may  be  enacted,  and  be  it  enacted,  by  his 
Excellency  James  Glenn,  Esq.  Governor  and  Capt.  Ge- 
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neral  in  and  over  his  majesty's  pioTiiiee  of  Sooth  GaraUna, 
by  and  with  the  advice  and  oonsent  of  his  majesty's  coun* 
cU,  and  the  House  of  Assembly  of  the  said  province,  and 
by  the  authority  of  the  same,  that  from  and  immediatdj 
after  the  24th  day  of  June  next,  all  and  every  person  and 
persons,  who  shall  inveigle,  steal  onif  carry  away  any 
negro  or  other  slave  or  slaves,  or  shall  hire,  aid  or  council 
any  person  or  persons  to  inveigle,  steal  or  carry  away  as 
aforesaid  any  such  slave,  so  as  the  owner  or  employer  of 
such  slave  or  slaves  shall  be  deprived  of  the  use  and 
benefit  of  such  slave  or  slaves,"  <fta 

It  will  be  observed,  that  the  preamble  states,  that  for 
inveigling)  stealing  and  carrying  away,  there  was  no  aden 
flutffo  punishment,  not  that  there  was  no  punishment, 
when,  by  the  Act  of  1740,  slaves  were  decreed  to  be  chat" 
tels  personal  j  stealing  them  became  like  any  other  larceny 
of  goods ;  this  most  usually  would  be  grand  larceny,  and 
the  then  punishment,  imprisonment  and  branding.  This 
punishment  was  supposed  to  be  inadequate,  and  owing  to 
the  facilitv  of  committing  the  offence,  the  Act  of  1754  in* 
creased  the  punishment  to  death.  Looking  at  it  in  this 
way,  it  is  apparent  that  the  offence  contemplated  by  the 
Act,  was  that  of  stealing  a  negro.  The  construction  of 
the  words  is^  I  think,  the  same«  "To  inveigle,  steal  and 
carry  away,"  are  the  words  used  in  the  first  branch  of  the 
enacting  clause;  "to  hire,  aid  or  counsel  any  person  to  in^ 
veigle,  steal  cr  carry  away,"  are  the  words  used  in  the  2d. 
clause.  Can  it  be  that  different  meanings  were  intended 
to  be  attached  to  the  words  used,  from  the  use  of  the  oopi;^ 
lative  conjunction  in  the  first)  and  the  disjunctive  in  the 
2d.  clause?  Clearly  not.  For  if  that  was  the  case,  the  ac^ 
cessory  might  be  condemned,  when  the  principal  would  go 
clear.  The  words  used  in  the  first  clause,  as  well  as  in 
the  second,  were  intended  to  make  the  stealing  of  a  negro, 
no  matter  how  effected,  death  to  the  principal  and  the 
accessory.  To  inveigle,  as  is  said  by  Judge  Nott  in  ARks^B 
case,  is  to  seduce,  entice  and  decoy.  This  is  merely  pa- 
suasive;  and  until  consummated  by  the  slave  departing 
from  his  owner's  service,  there  is  no  offence ;  when  that 
occurs  the  defendant  has  inveigled,  stole  and  carried  him 
away*    What  is  that  but  stealing  a  negro  1    'J  be  only  dif- 
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ference  between  such  stealing  and  that  of  a  bolt  of  linen,  is, 
a  slave  is  a  human  being  capable  of  assent,  and  hence,  that 
therefore,  inveigling  is  a  means  by  which  the  larceny  is 
effected. 

In  the  State  vs.  Miles,  2  N.  and  McC.  1,  Judge  Nott 
supposed  the  publication  of  the  Act  in  Public  Law's  ''to  in- 
veigle, steal  or  carry  away,"  was  correct,  and  laid  much 
stress  on  the  fact,  that  the  disjunctive,  and  not  the  conjunc- 
tive, conjunction,  was  used.  But  it  is  plain  throughout  his 
opinion,  that  he  regarded  the  offence  as  consummated  by 
any  thing  which  would  amount  to  stealing.  Indeed  the 
liteial  import  of  bis  words  would  make  one  conclude  that 
he  intended  to  say,  that  if  one  inveigled  or  stole,  or  carried 
away  a  slave,  it  would  be  enough.  But  that  clearly  was 
QOt  his  meaning.  He  meant  that  whoever  stole  a  n^ro, 
whether  by  persuasion  or  force,  was  guilty  under  the  Act 
He  said,  as  I  should  say,  "it  was  intended,  therefore, 
literally,  as  it  is  expressed  to  embrace  all  who  should  in- 
veigle,  steal  or  carry  away  such  property ;  that  is  the  con- 
struction which  has  been  uniformly  given  to  the  Act  from 
the  earliest  recollection  of  the  oldest  member  of  this  bench. 
Any  other  construction  would  render  it  entirely  inopera- 
tive." In  Qwington^s  case,  2d.  Bailey,  570,  Judge  John- 
son, speaking  of  the  Act  as  it  was  then  understood  to  be 
from  the  Public  Laws,  said,  ''here,  it  will  be  observed,  are 
two  distinct  offences,  inveigling  and  stealing,  differing,  it  is 
true,  in  the  manner  of  perpetration,  the  one  consisting  of  a 
moral,  or  rather  immoral,  influence  over  the  mind  of  the 
slave,  and  thus  subjecting  his  person  to  control ;  the  other, 
of  physical  force,  by  which  his  person  is  brought  into  sub- 
jection. But  in  their  consequences  to  the  owner,  the  loss 
of  service,  they  are  identical ;  and  the  same  circumstances 
which  would  constitute  evidence  of  the  loss  of  service  in 
the  one  case,  will  also  constitute  it  in  the  other."  It  will 
be  here  observed,  that  the  Judge  supposes  there  may  be 
two  offences  under  the  Act;  but  in  point  of  fact,  he  intend- 
ed to  say  there  were  two  modes  of  stealing  a  negro,  one 
by  inveigling,  and  the  other  by  carrying  him  away  by  force. 
That  is,  I  think,  true,  and  still  it  does  not  affect  the  con- 
struction for  which  I  am  contending.  Indeed  it  strengthens 
it    It  shews  that  the  offence  is  stealing,  and  until  inveig* 
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ling  or  carrying  away  eadd  in  the  fdomce  oepU  et  aaparta- 
vU^  the  offence  would  not  be  made  out.  In  the  State  vs. 
LaOreuXf  1  McMul.  488,  it  was  objected,  in  the  2d.  ground 
of  appeal,  against  the  indictment,  that  it  alleged  that  the 
prisoner,  'inveigled,  stole  and  carried  away  the  said  slave/' 
which  is  repugnant  and  void.  The  argument  in  that  case 
was,  that  the  Act  created  three  distinct  offences,  viz :  lat 
to  inveigle,  2d.  to  steal,  and  3d.  to  carry  away.  But  the 
court  answered  that  "to  inveigle  so  that  the  owner  or  em* 
ployer  be  deprived  of  the  use  and  benefit  of  a  slave,  is  to 
steal  and  carry  away ;  and  although  there  may  be  cases  of 
a  stealing  and  carrying  away,  in  which  there  is  no  inveig- 
ling, this  does  not  render  a  charge,  in  which  all  are  com- 
bined, repugnant  and  void.  It  only  superadds  another  cir- 
cumstance, which  must  be  proved  CD  make  out  the  offence  as 
laid."  That  case  unquestionably  shewed  that  stealing  was 
the  offence,  and  that  inveigling  was  only  one  of  the  means 
of  perpetrating  it.  The  concluding  observation  cited,  was 
more  than  the  case  required,  and  is  not  exactly  correct  It 
would  be  better  to  say,  that  in  the  usual  cases  of  stealing 
a  negro,  the  presumption  is  that  the  offence  was  brought 
to  its  consummation  by  inveigling ;  but  if  it  appeared  to  be 
perpetrated  by  force,  that  there  inveigling  is  a  wholly 
immaterial  circumstance,  in  both  the  statute  and  the  charge, 
and  need  not  be  proved.    The  motion  is  dismissed. 

Richardson,  Evans,  Butler  and  Wardlaw,  JJ.  con- 
curred. 
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I%e  Mayor  and  Aldermen  of  the  CStyof  Charleston  ads.   The 
State  of  South-Carolina^  ex  relatione  James  Adger. 

1.  Tke  taxing  power  of  the  Mayor  and  Aldermen  of  the  City  of  Char* 
leston  is  confined,  under  the  City  Charter  of  1783  and  the  Act  of  1836,  1st 
To  the  inhabitants  of  the  City  at  discretion.  2nd.  To  the  taxable  property 
within  the  City  of  non-residents;  and  3rd.  To  the  income  of  non-residents 
from  professions  carried  on  in  the  City.  Therefore,  held  that  an  assessment 
laid  by  an  Ordinance  of  the  Mayor  and  Aldermen  of  the  City,  upon  the  car- 
riage, horses  and  driver,  of  a  citizen  not  residing  within  the  corporate  lim- 
its of  the  same,  but  carr3ang  on  the  business  of  a  Factor  and  Commission 
Merchant  within  the  City,  and  which  property  so  assessed  he  kept  without 
the  City,  and  used  in  going  to  and  from  his  place  of  business,  is  not  author- 
ized, either  under  the  powers  conferred  by  the  Charter  or  the  Act  of  1836* 

2.  Where  a  non-resident  of  the  City  of  Charleston  places  his  slave  ex- 
pressly under  die  Police  regulations  of  the  City,  by  purchasing  a  Badge  to 
authorize  him  to  ply  for  work  within  the  City  regulations,  such  slave  be- 
comes taxable  property  within  the  City,  in  the  proper  sense  of  those  terms 
of  the  Charter  of  1783,  notwithstanding  the  rule  of  the  domicil  and  its  gen- 
eral application  to  personal  property.  But  the  tax  laid  on  such  slave  is  not 
to  exceed  the  general  tax  on  the  slaves  of  the  inhabitants  of  the  City. 

Before  Richardson,  J.  Charleston^  October  7^9771,1843. 

This  was  a  suggestion  for  prohibition. 

The  relator,  James  Adger,  resides  on  Charleston  Neck, 
without  the  limits  of  the  city,  and  carries  on  business  with* 
in  the  city,  as  a  factor  and  commission  merchant,  at  his 
office  on  Hamilton  &  Co.'s  Wharf.  He  uses  a  four  wheel- 
ed carriage,  drawn  by  two  horses,  in  passing  and  repassing 
between  his  residence  without  the  city  and  his  place  of 
business  within  the  same,  and  elsewhere,  within  tne  city, 
as  may  suit  his  pleasure  or  convenience.  He  also  hires 
out  his  slave,  Thomas,  as  a  day  laborer  within  the  city. 

The  suggestion  alleges,  that  the  Mayor  and  Aldermen 
of  the  city  of  Charleston  have,  by  their  tax  ordinance,  rat- 
ified on  20th  March,  1843,  imposed  on  him,  not  being  a 
corporatQr,  and  not  residing  within  the  city,  the  following 
t^txes  and  assessments,  for  the  year  1843,  to- wit: 

1.  A  tax  of  twenty-five  dollars  on  his  said  carriage,  hav- 
ing four  wheels,  and  drawn  by  two  horses. 
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2.  A  tax  of  five  dollars  on  each  of  his  said  horses,  kept 
and  used  with  the  said  carriage. 

3.  A  charge,  or  assessment,  of  eight  dollars  for  a  badge 
to  his  slave,  Thomas,  employed  as  a  day  laborer  witbia 
the  city. 

4.  A  tax  of  seven  dollars  on  his  said  slave,  Thomas,  in 
addition  to  the  price  of  the  said  badge. 

And  that  the  Mayor  and  Aldermen  have  lodged  tax  ex- 
ecutions with  the  city  sheriff,  for  double  the  amount  of  the 
above  taxes  and  assessments,  against  the  property  of  the 
relator,  with  orders  to  levy  thereon. 

The  relator,  by  his  suggestion,  submits  to  the  court,  that 
the  Mayor  and  Aldermen  have  no  right,  power,  or  author- 
ity, to  impose  any  tax  whatever  on  the  horses  and  carriage 
of  the  relator,  kept  without  the  limits  of  the  city,  and  used 
in  passing  to  and  from  his  lawful  business ;  but  that  the 
streets  of  Charleston  are  public  highways,  free  for  all  per- 
sons to  pass  through  them,  without  let  or  hindrance:  and 
that  the  Mayor  and  Aldermen  have  no  power  or  authority 
to  exact  any  tax  whatever  on  any  part  of  his  property, 
which  is  not  located  in  the  city;  and  that  no  such  power 
has  been  granted  to  them,  either  by  the  provisions  of  their 
charter,  or  by  any  other  Act  of  the  State  Legislature. 

That  the  said  Mayor  and  Aldermen  have  no  right  or 
authority  to  exact  of  the  relator  any  further  or  other  sum 
as  the  price  of  a  badge  for  his  slave,  Thomas,  than  that 
paid  by  residents  of  the  city  for  badges  of  the  same  grade ; 
and  that  no  power  has  been  granted  to  discriminate  in  the 
regulation  of  badges  between  the  corporators  of  th6  city 
and  other  citizens  of  the  State. 

That  the  relator  having  purchased  a  badge  for  his  slave, 
Thomas,  which  entitles  him  to  work  out  on  hire,  in  the 
city,  from  1st  January,  1843,  to  1st  January,  1844,  the 
Mayor  and  Aldermen  have  no  power  to  impose  a  further 
tax  of  seven  dollars  on  the  said  slave.  That  the  slave, 
Thomas,  being  a  resident  on  Charleston  Neck,  is  already 
assessed  in  a  tax,  which  has  been  paid  to  the  commission- 
ers, for  support  of  the  local  government  thereof;  the  tax  on 
the  said  slave,  paid  to  the  Commissioners  of  the  Poor  on 
Charleston  Neck,  being  twenty*five  per  cent,  on  his  gen- 
eral tax. 
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Wherefore  the  relator  prays,  that  a  writ  of  prohibition 
do  issue  against  the  Mayor  aod  Aldermen,  prohibiting  and 
restraining  them  from  collecting  from  the  relator  any  of 
the  aforesaid  taxes  and  assessments. 

On  the  22d  October,  1843,  a  rule  was  taken  out  against 
the  Mayor  and  Aldermen,  to  shew  cause  on  the  6tb  No* 
yember,  1843,  why  the  writ  of  prohibition  should  not  issue 
against  them,  for  the  causes  specified  in  the  suggestion. 

The  Mayor  and  Aldermen  of  Charleston,  by  their  return, 
showed  for  cause  why  the  said  prohibition  should  not  be 
granted  :  That  in,  and  by,  an  Act  of  the  General  Assembly 
of  the  said  State,  ratified  on  the  thirteenth  day  of  August, 
one  thousand  seven  hundred  and  eighty-three,  entitled 
"  An  Act  to  incorporate  Charleston,"  it  was  enacted,  that 
the  Intendant  and  Wardens,  (subsequently  changed,  by 
law,  to  the  title  of  Mayor  and  Aldermen,)  should  be  declar- 
ed, and  known,*  to  be  The  City  Council  of  Charleston  ;  and 
that  they,  and  their  successors,  should  have  a  common 
seal,  and  be  invested  with  full  power  and  authority,  from 
time  to  time,  under  their  common  seal,  to  make  and  estab- 
lish such  by-laws,  rules,  and  ordinances,  respecting  the 
harbor,  streets,  lanes,  public  buildings,  work  houses,  mar- 
kets, wharves,  public  houses,  carriages,  wagons,  carts, 
drays,  pumps,  buckets,  fire  engines,  the  care  of  the  poor, 
the  regulation  of  seamen,  or  disorderly  people,  negroes,  and, 
in  general,  every  other  by-law  or  regulation  that  should 
appear  to  them  requisite  and  necessary,  for  the  security, 
welfare,  and  convenience  of  the  said  city,  or  for  preserving 
peace,  order,  and  good  government,  within  the  same.  And 
the  said  City  Council  were  also  invested  with  full  power 
and  authority  to  make  such  assessments  on  the  inhabitants 
of  Charleston,  or  those  who  had  taxable  property  within 
the  same,  for  the  safety,  convenience,  benefit,  and  advan* 
tage,  of  the  said  city,  as  should  appear  to  them  expedient ; 
and  were  further  invested  with  tne  powers  and  authori- 
ties which,  by  law,  were  vested  in  the  commissioners  of 
streets,  at  the  time  of  granting  the  said  charter  of  the  city. 

That  on  the  twentieth  day  of  March,  in  the  year  of  our 

Lford  one  thousand  eight  hundred  and  forty-three,  the  City 

Council  passed  their  certain  ordinance,  ratified  in  due  form, 

under  their  common  seal,  entitled  ^'  An  Ordinance  to  raise 
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supplies  for  the  Gitj  of  Charleston  for  the  year  eighteen 
hundred  and  forty-three,"  in  which  ordinance,  amongst 
other  things,  they  ordained  as  follows : 

"Every  slave  within  the  city,  over  twelve  years  of  age, 
shall  be  subject  to  a  tax  of  two  dollars  and  fifty  cents. 
Every  slave  working  out,  or  employed  in  the  city,  whose 
owner  resides  without  the  limits  of  the  said  city,  shall  be 
subject  to  a  tax  of  seven  dollars,  over  and  above  the  cost 
of  the  proper  badge." 

"  Every  coach,  or  other  carriage  having  four  wheels,  and 
drawn  by  two  horses,  or  more ;  also,  every  coach,  or  other 
carriage  having  four  wheels,  drawn  by  two  horses,  or 
more,  used  within  the  city,  by  any  person  who  carries  on 
business  within  the  city,  though  not  resident  therein,  shall 
be  liable  to  a  tax  of  twenty-five  dollars.  Every  coach,  or 
carriage  having  four  wheels,  and  drawn  only  by  one  horse  ; 
also,  every  coach,  or  carriage  having  four  wheels,  drawn 
by  one  horse,  used  within  the  city,  by  any  person  who 
carried  on  business  within  the  city,  though  not  a  resident 
therein,  shall  be  liable  to  a  tax  of  fifteen  dollars.  Every 
two  wheeled  chaise,  chair,  sulkey,  or  other  carriage ;  also 
every  two  wheeled  chase,  chair,  sulkey,  or  other  carriage 
used  within  the  city,  by  any  person  who  carries  on  business 
within  the  city,  ttiough  not  resident  therein,  shall  be  liable 
to  a  tax  of  two  dollars.  Every  horse  and  mule ;  also,  ev- 
ery horse  and  mule,  used  within  the  limits  of  the  city,  by 
any  person  who  carries  on  business  within  the  city,  though 
not  resident  therein,  shall  be  liable  to  a  tax  of  five  dollars." 

And  also,  "  that  any  person  owning,  or  possessing,  any 
property  liable  to  the  payment  of  a  city  tax  as  aforesaid, 
shall,  on  or  before  the  fifteenth  day  of  April,  in  the  present 
year,  deliver  a  just  and  true  return  of  all  such  property, 
with  a  correct  description  of  lands  and  tenements,  the 
numbers,  situation,  and  dimensions  thereof,  to  the  City 
Assessor,  at  his  office,  and  then  and  there  take  the  follow- 
ing oath,'^  <fi;c. 

And  further,  '^  that  if  any  person,  being  the  owner^  or 
having  the  charge  of,  or  holding  any  taxable  prop^ty 
within  the  city  aforesaid,  and  who  is  required  by  this  or- 
dinance to  make  a  return  thereof,  shall  fail,  or  neglect,  to 
make  such  return,  at  the  time  and  in  the  manner  herein 
prescribed,  every  such  person  shall,  in  every  such  case,  be 
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doubly  taxied.  And  the  City  Assessor,  on  the  fifteenth 
day  of  August  next,  shall  make  out,  and  deliver  to  the  City 
Treasurer,  a  list  of  all  persons  liable  to  be  doubly  taxed,  under 
this  clause;  and  {he  City  Treasurer  shall  forthwith  .issue 
an  execution  against  the  goods,  chattels,  and  other  proper- 
ty, of  said  persons,  to  be  executed  in  the  same  manner  as  is 
herein  provided  for  the  recovery  of  other  assessments." 

The  said  respondents  further  answering,  admit,  that  by 
their  certain  other  ordinance,  or  by-law,  ratified  the  ele- 
venth day  of  April,  eighteen  hundred  and  forty-three,  enti- 
tled "  An  Ordinance  to  regulate  badges  for  negroes  work- 
ing out  on  hire,"  they,  amongst  other  things,  ordained  as 
follows : 

"That  for  each  ticket,  to  be  obtained  from  the  City 
Treasurer,  for  any  slave  to  be  employed  on  hire,  the  fol- 
lowing shall  be,  respectively,  paid  by  persons  residing 
within  the  city  :  (inter  alia.) 

"  For  every  carter,  porter,  drayman,  or  day  laborer,  four 
dollars. 

''  And  for  licenses,  or  badges,  taken  out  by  persons  re- 
siding without  the  limits  of  the  city,  there  shall  be  paid 
for  each  such  license,  or  badge,  double  the  above  amounts, 
respectively." 

And  the  respondents  further  say,  that  the  said  relator  is 
a  resident  citizen  of  Charleston  Neck,  without  the  limits 
of  the  said  city,  and  is  the  owner  of,  and  has  used  since 
the  first  day  of  January  last,  and  from  thence  up  to  the 
day  of  the  filing  of  the  said  suggestion,  and  still  uses,  a  cer- 
tain coach,  or  carriage,  having  four  wheels,  with  two  hor- 
ses drawing  the  same,  in  passing  through,  by,  and  along, 
the  several  main  and  cross  streets  in  the  said  city,  at  any 
and  all  times,  as  suits  his  pleasure  or  convenience.  And 
since  the  first  day  of  January  last,  and  upon  the  day  of  the 
filing  of  the  said  suggestion,  has  carried  on,  and  still  con- 
tinues to  carry  on,  his  business,  as  a  factor  and  commission 
merchant,  on  Hamilton  A  Co.'s  wharf,  within  the  limits 
of  the  city ;  and  that  the  said  relator,  under  the  said  ordi- 
nance of  the  twentieth  March,  eighteen  hundred  and  forty- 
three,  was  liable  to  pay  to  the  City  Treasurer,  for  the  use 
of  the  city,  the  tax  of  twenty-five  dollars,  specified  in  the 
said  ordinance,  on  his  said  carriage,  and  the  sum  of  ten 
dollars  on  his  said  horses. 
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That  by  the  city  charter,  and  the  other  laws  of  the  State, 
the  City  Council  have  full  power  and  autliority  to  assess, 
levy,  and  collect,  the  said  tax  of  twenty-6ve  dollars  on  the 
said  carriage,  and  ten  dollars  on  the  two  horses,  of  the  re^ 
later,  used  in  drawing  the  said  carriage  t*hrough  the  streets 
of  the  city ;  and  after  the  default  of  the  relator  in  omitting, 
or  refusing  to  make  the  return  for  the  same  to  the  City 
Assessor,  as  required  in  the  said  tax  ordinance  of  the  City 
Council,  the  City  Council  had  a  right  to  levy,  assess,  and 
collect,  double  the  amount  of  the  said  tax  from  the  relator. 

And  these  respondents  further  answering,  say,  that  they 
adtnit,  that  the  City  Council  have  charged  the  sum  of 
eight  dollars  on  the  said  relator,  for  a  badge,  or  license,  ta- 
ken out  from  the  City  Treasurer,  for  his  slave,  Thomas, 
named  in  the  suggestion,  for  the  purpose  of  hiring  him  out 
to  be  employed  as  a  laborer,  to  derive  wages  from  business 
within  the  city ;  and  also,  that  these  respondents  have 
charged  a  tax  of  seven  dollars  on  the  said  slave,  Thomas, 
as  slaves  owned  by  a  resident  without  the  limits  of  the  city. 

And  these  respondents  further  answering,  say,  that  in 
addition  to  the  general  powers  vested  in  the  City  Council, 
by  the  charter  of  seventeen  hundred  and  eighty*three,  the 
powers  previously  vested  in  the  Commissioners  of  Streets, 
by  the  Act  of  seventeen  hundred  and  sixty-four,  were  trans- 
ferred to  the  City  Council ;  and  in  the  twenty-second  sec- 
tion of  that  Act,  it  is  provided  in  the  following  words : 
^'  That  it  shall  not  be  lawful  for  any  slave  to  work  for  hire, 
as  a  laborer,  or  porter,  in  Charleston,  until  the  owner,  or 
person  having  the  charge  of  such  slave,  shall  have  obtained 
a  license  from  the  said  commissioners  for  so  doing;"  as  will 
fully  appear,  amongst  other  things,  on  reference  bsing  made 
to  the  said  Act. 

And  these  respondents  further  say,  that  under  their 
charter,  and  the  laws  of  the  State,  the  City  Council  have 
full  power  and  authority  to  prescribe  and  r^ulate  the 
terms  and  conditions  upon  which  they  will  permit  the 
introduction  of  slaves  of  non-corporators,  and  non-residents, 
to  be  employed,  or  hired  out,  on  wages,  within  the  limits 
of  the  city ;  and  that  to  accomplish  these  objects,  the  City 
Council  are  fully  authorized,  by  law,  to  assess,  levy,  and 
collect,  a  larger  tax  than  on  corporators :  that  under  the 
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same  powers,  they  are  also  authorized  to  require  an  high- 
er price  for  a  badge  of  the  slaves  of  residents  beyond  the 
limits  of  the  city,  employed  by  them  as  laborers  for  hire, 
deriving  a  benefit  and  profit  for  their  owners,  within  the 
city,  than  from  residents  and  corporators ;  and  that  they 
were  fully  authorized  to  charge,  assess,  and  collect,  as  well 
the  tax  for  such  slaves,  as  the  price  of  the  badge,  or  li- 
cense, aforesaid.  Also,  that  the  issuing  of  a  double  tax 
execution  for  the  said  tax,  is  a  charge,  or  additional  tax, 
fairly  and  legitimately  imposed  on  the  said  relator,  through 
his  omission,  or  neglect,  to  make  a  return  of  his  property 
liable  to  the  city  tax,  as  required  in  the  said  ordinance. 

And  the  respondents  further  answering,  say,  that  the 
said  ordinance  of  the  City  Conncil,  to  raise  supplies  for 
the  city  of  Charleston,  for  the  year  eighteen  hundred  and 
forty-three,  is  fully  authorized  and  sustained  by  the  char- 
ter, and  by  the  other  Acts  of  Assembly  in  relation  to  the 
city ;  that  all  the  proceedings  of  the  City  Council  against 
the  relator,  as  set  forth  in  the  suggestion,  are  regular,  and 
supported  by  law :  and  they  pray  to  be  permitted  to  pro- 
ceed to  enforce  their  said  taxes,  in  due  course  of  such 
measure. 

His  Honor,  after  argument  upon  the  return  to  the  rule, 
made  the  following  order : 

^'  Whether  the  City  Council  can  lay  any  additional  tax 
upon  the  relator,  who  resides  without  the  city,  over  and 
above  the  general  tax  laid  upon  all  persons  in  the  situation 
of  the  relator,  but  residing  within  the  city,  is  the  question. 
The  additional  tax  only  is  objected  to.  The  powers  of  the 
City  Council  are  designated  by  the  city  charter  of  1783  : 
(7  Stat.  99.)  and,  among  those  relied  upon,  is  the  following, 
upon  which,  in  my  opinion,  the  case  turns,  and  upon 
which  I  shall  give  judgment,  at  least  for  the  purpose  of 
carrying  the  case  to  the  Court  of  Appeals ;  to- wit,  die,  "to 
make  such  assessments  on  the  inhabitants  of  Charleston, 
or  those  who  may  hold  taxable  property  within  the  same,'' 
iftc.,  i&c,  '^  as  should  appear  to  them  expedient." 

"Does  such  enactment  authorize  the  Council  to  lay  any 
additional  tax,  by  reason  of  the  relator  residing  without, 
but  doing  business,  and  holding  taxable  property,  within 
the  city?    Such  a  power  might  assuredly  be  conferred  by 
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the  Legislature:  it  would  be  in  the  nature  of  a  common 
double  tax  upon  absentees. 

"  But  does  the  charter  confer  such  power  ?  This  depends 
upon  the  construction  of  the  terms,  "  or  those  who  hold 
taxable  property  within  the  same." 

Do  they  import,  that  such  non-residents  may  be  taxed 
in  a  sum  additional  to  the  general  tax  on  their  property 
within  the  city,  in  common  with  all  its  inhabitants,  nola- 
ing  the  like  property?  Such  a  power  would  admit  of 
great  extension,  and  application  to  persons  doing  business, 
and  holding  property,  within  the  city ;  and  does  not  ap- 
pear to  be  clearly  conferred,  or  necessarily  implied,  by  toe 
terms  or  objects  of  the  incorporation. 

The  writ  of  prohibition  prayed  for  is,  therefore,  ordered, 
to  the  extent  of  the  additional  tax  required  of  the  relator. 

The  Mayor  and  Aldermen  appealed  from  the  forcing  or- 
der, and  moved  that  the  same  may  be  reversed,  on  the  fol- 
lowing grounds : 

1.  That  his  Honor,  the  presiding  judge,  was  mistaken, 
in  supposing  that  the  City  Council  have  laid  an  additional 
tax  on  the  relator,  over  and  above  the  general  tax  upon  all 
persons  in  the  situation  of  the  relator,  but  residing  within 
the  city ;  inasmuch  as  the  tax  assessed  upon  the  carriage 
and  horses  of  the  relator,  under  the  city  ordinance  of  1843, 
is  at  the  same  rate  as  on  the  vehicles  and  horses  of  resi- 
dents of  the  city. 

2.  That  the  City  Council,  under  the  charter  of  1783,  are 
invested  with  full  power  to  levy  the  tax  upon  the  carriage 
and  horses,  used  within  the  city  by  the  relator,  who  car- 
ried on  business  within  the  city,  the  said  carriage  being 
taxable  property  within  the  limits  of  the  city. 

3.  That  the  City  Council,  under  the  charter,  have  foil 
power  to  tax  the  relator  for  his  slaves  working  out,  and 
employed  within  the  limits  of  the  city,  the  sum  of  seven 
dollars,  as  levied  in  the  tax  ordinance  of  1843 ;  and  that 
there  is  nothing  in  the  charter,  or  in  the  principles  of  the 
law  in  relation  to  municipal  corporations,  to  render  the 
exercise  of  this  power  dependent  upon  the  levy  of  a  tax  of 
equal  amount  on  the  slaves  of  corporators,  and  residents 
within  the  city. 
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4.  That  the  regulation  of  slaves  coming  within  the  city 
limits,  is,  under  the  grant  of  corporate  powers,  vested  in 
the  City  Council ;  and  that  the  additional  tax  on  slaves, 
within  the  city,  held  by  persons  residing  without  the  city, 
is  fully  authorized,  whether  it  be  regarded  as  a  by-law  to 
prevent  the  introduction  of  too  lai^e  a  number  of  slaves 
within  the  city,  or  as  an  exercise  of  the  power  to  lay  as* 
sessments  on  the  inhabitants  of  Charleston,  and  on  persons 
holding  taxable  property  within  the  city. 

5.  That  the  double  price  of  badges  on  slaves  of  non- 
residents, hired  out  within  the  city,  is,  for  the  reasons  afore- 
said, fully  authorized  by  the  charter  of  the  city,  and  the 
law  of  the  land. 

6.  That  under  the  law  of  the  land,  and  the  charter  of 
the  city,  the  taxes  on  carriages,  horses,  and  slaves,  and  also 
the  double  price  for  badges  of  slaves,  of  non-residents,  were 
fully  authorized  and  justified. 

7.  That  the  order  for  the  writ  of  prohibition  is  contrary 
to  law,  and  the  motion  for  the  writ  should  have  been  dis- 
missed with  costs. 

JSckhard^  City  Attorney,  and  BaUet/y  for  the  Mayor  and 
Aldermen. 
J.  S.  Rhett  and  Petigru,  for  the  relator. 

Curiay  per  Richardson,  J.  The  relator,  James  Adger, 
resides  on  Charleston  Neck,  which  is  without  the  city  of 
Charieston.  But  he  carries  on  the  profession  and  busines 
of  a  Cotton  Factor  and  Commission  Merchant,  vnthin  the 
city.  It  may  be  observed,  that  this  is  a  general  profession, 
in  no  way  dependent' on  the  municipal  ordinances  of  the 
city  of  Charleston.  The  relator  complains,  that  his  car- 
riage, which  he  uses  for  his  personal  convenience,  both 
within  and  without  the  city,  has  been  taxed  twenty-five 
dollars,  and  his  carriage  horses,  at  five  dollars  each. 
These  are  the  taxes  laid  upon  such  carriages  and  horses, 
when  owned  and  used  by  the  inhabitants  of  the  city. 

He  complains,  further,  that  his  carriage  driver,  PompeV) 
is  taxed  at  seven  dollars,  and  his  slave,  Thomas,  icho 
vxyrks  in  the  dty^  in  virtue  of  a  city  badge^  also  at  seven 
d<41ars ;  which  tax,  on  Pcunpey  and  Thomas,  is  four  dol- 
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lars  more  than  the  general  tax  laid  on  similar  property  of 
the  inhabitants  of  the  city,  ($2  50.) 

The  further  complaint,  that  the  relator  has  been  obliged 
to  pay  for  Thomas's  badge,  double  the  price  required  of 
the  inhabitants,  we  need  not  notice.  Because  such  double 
price  did  not  constitute  an  assesment  upon  his  property, 
but  was  voluntarily  paid  by  him.  That  complaint  does, 
therefore,  afford  no  ground  for  relief,  at  least  by  the  writ 
of  prohibition. 

The  questions  are,  then,  confined  to  the  powers  of  the 
Mayor  and  Aldermen,  to  lay  any  tax  upon  the  carriage, 
horses,  and  driver  of  the  relator,  residing  out  of  the  cor- 
porate limits  of  Charleston,  or  to  lay  any  tax  upon  the 
slave,  Thomas,  although  working  in  the  city,  under  a 
badge,  purchased  of  the  city  authorities,  and  required  by 
their  municipal  and  police  regulations ;  i.  e.  Does  such 
voluntary  placing  Thomas  under  a  city  badge,  render 
him  "taxable  property"  within  the  city :  and  if  so,  to  what 
extent  of  taxes  ? 

This  general  question  is  first  to  be  considered.  Can  the 
Mayor  and  Aldernien  lay  a  tax  upon  the  carriage,  horses 
or  driver  of  a  non-resident  of  the  city,  because  he  uses 
them  while  carrying  on  his  business  in  the  city;  or  carrying 
him  to  and  from  his  place  and  office  of  business,  c&c?  There 
is  no  complaint  of  the  tax  upon  his  income,  as  Factor  and 
Commission  Merchant.  Such  a  tax  is  justified  by  the 
Act  of  1836,  7  Stat.  p.  147.  The  complaint  is  of  that, 
which  may  be  called  the  derivative  tax,  as  being  connect- 
ed with  that  assessed  upon  his  business  done  in  the  city. 
The  general  power  conferred  on  the  city  authorities,  to 
assess  property  by  taxes,  is  given  by  the  Act  of  1783,  6 
Stat.  p.  97,  to  incorporate  Charleston,  in  these  words,  &c. 
^'And  the  said  city  council  shall  also  be  vested   with  full 

Edwer  and  authority  to  make  such  assessment  on  the  in^ 
abitants  of  Charleston,  or  those  who  hold  taxable  proper- 
ty within  the  same,  for  the  safety,  convenience,  benefit  and 
advantage  of  the  said  city,  as  shall  appear  to  them  expedi- 
ent."   7  Stat.  98. 

The  questions  upon  this  enactment  are,  what  are  the 
chartered  legislative  powers  of  the  city  council,  now 
Mayor  and  ^dermen,  first,  in  laying  taxes  on  the  "taxa- 
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ble  property"  within  the  limits  of  Charleston,  but  belong- 
ing to  persons  residing  out  of  the  city  ?  Secondly,  what 
is  their  right  of  taxing  such  non-residents,  who  yet  carry 
on  a  general  business,  trade  or  profession  within  the  city  ? 

This  second  question  arises  more  properly  under  the 
recent  Act  of  1836,  as  will  be  seen ;  but  it  was  made  un- 
der both  Acts,  i.  e.  the  charter  of  1783,  and  the  Act  of 
1836.  And,  of  course,  both  Acts  are  for  judicial  construc- 
tion. 

We  consider  the  charter  first.  The  leading  rule  and 
principle  of  law,  for  the  construction  of  such  Acts  of  in- 
corporation, is  well  established.  Corporations  are  crea- 
tures of  their  charter.  1  Bac.  3 ;  2  Kent,  240  ;  Kyd  A 
Black,  <&c.  (&c.  The  powers  vested  in  a  corporate  body 
or  chartered  association  of  men,  are  for  a  puDlio  purpose, 
and  consist,  not  in  a  restriction  of  powers  before  vested, 
but  in  a  delegation  of  new  and  particular  powers,  which 
cannot  be  extended  beyond  the  letter  of  the  Act  of  incor« 
poration,  unless  the  implication  of  some  power  beyond  the 
letter  be  unavoidable,  and  necessarily  follow  the  powers 
expressly  given.  And  then  the  obvious  aim  and  ^ense  of 
the  law,  cannot  but  be  the  very  law ;  and  we  have  the 
true  construction  in  allowing  such  implied  power. 

In  the  instance  of  the  charter  of  Charleston  in  1783,  tha 
power  to  assess  the  inhabitants  is  general,  and  is  placed, 
by  the  letter  of  the  charter,  at  discretion ;  so  it  be  done 
''  for  the  safety,  benefit,  convenience,  and  advantage  of  th« 
city."  But  the  tax  on  those  who  hold  taxable  property 
within  the  same,  is  as  evidently  confined  to  a  tax  restrictr 
ed  to  the  assessment  on  such  '^taxable  property."  So  far,  I 
can  perceive  no  room  for  mere  construction.  The  terms 
are  plain.  The  tax  is  to  be  paid  by  the  owner,  of  course. 
But  to  be  assessed,  i.  e.  measured,  or  rateably  apportioned 
to  his  taxable  property  "within  the  city."  And  the  rule 
already  laid  down,  forbids  the  extension  of  any  tax  by 
the  construction  of  the  charter,  to  be  assessed  upon  his 
head,  or  poll,  or  upon  his  taxable  property  held  elsewhere. 
Because  the  power  is  confined  by  the  charter  to  taxable 
property  "  within  the  city."  And  we  find  no  premises  for 
the  induction  of  any  derivative  or  other  tax  upon  such 
non-residents  of  the  city.  This  conclution  appears  myni-r 
92 
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fest,  then,  both  from  reason  and  from  the  letter  of  the  city 
charter  of  1783.  But  it  is  by  the  Act  of  1836, 7  Stat.  147, 
that  the  city  council,  now  properly  called  the  Mayor  and 
Aldermen,  is  supposed,  with  more  confidence,  to  be  vested 
with  the  power  to  tax  the  carriage,  horses,  and  slaves  of 
the  relator,  because  he  carries  on  his  business  within  the 
city.  This  recent  Act  id  as  follows,  &c.  ''The  city  conn* 
eil,  Ac,  sliall  be,"  (&c.  "vested  with  power,  &c.  to  levy  and 
collect  such  assessments  and  taxes,  on  the  income  and 
profits  of  persons  resident  without  the  limits  of  the  city 
of  Charleston,  derived  from  the  pursuit  of  any  faculty, 
profession  or  occupation  conducted  within  the  limits  of  the 
said  city,  as  the  said  city  council  shall  deem  expedient,  for 
the  safety,  convenience,  benefit  and  advantage  of  the  isaid 
city."  ^'Provided^  that  no  tax  imposed  upon  the  said  per- 
sons, 60  resident  without  the  said  city,  shall  be  at  a 
greater  rate  than  that  laid  upon  persons  resident  within 
the  same." 

The  delegation  of  the  taxing  power  here  given,  is  also 
manifestly  limited.  The  income  and  profit  of  the  faculty, 
profession  or  occupation,  so  carried  on  within  the  city,  are 
to  be  taxed.  The  income  is  taxed,  not  the  capital  or 
means  of  his  profession.  Now,  then,  are  the  relator's 
carriage,  horses  and  driver,  or  any  other  means  by  which 
lie  is  personally  served  and  helped  in  carrying  on  his  busi- 
ness and  profession,  in  any  way  connected  with  the  idea 
of  income  and  profits?  If  so,  then  outlay,  expendi- 
ture of  income,  or  money  spent,  constitute  income  and 
profits. 

This  cannot  be  reconciled  to  the  meaning  of  income, 
anv  more  than  the  rent  the  relator  necessarily  pays  for  his 
office  or  store-house,  or  the  salary  to  bis  clerk,  or  for  any 
other  means  essential  or  incident  to  his  business.  All 
these  are  the  expenditures  of  his  profession,  and  constitute 
the  opposites  and  antagonists  of  income  and  profits.  In- 
come and  profits  are  the  nett  gains  or  revenue,  after  all 
deductions  for  necessary  expenditures.  But  there  is  no 
necessity  for  pressing  the  argument  to  extremes.  It  is 
enough  to  say,  that  the  city  council,  under  this  last  Act,  can- 
not first  tax  the  income  of  the  employment,  and  then  tax  the 
capital  or  its  details,  by  taxing  the  instruments,  means  and 
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helps  by  which  the  income  h^s  been  realieed  and  rendered 
a  taxable  thing.  In  a  word,  if  I  may  so  express  the 
meaning  of  a  tax  upon  income  and  profits,  the  tax  is  upoD 
the  fruit,  not  upon  the  roots,  trunk  or  branches  of  the  tree 
that  bears  the  fruit.  It  might  have  been  allowed  upon 
each,  but  the  tax  is  allowed  on  the  fruit  alone.  UndM 
tbose  two  Acts,  therefore,  the  taxing  power  of  the  Mayof 
and  Aldermen  is  confined,  1st.  To  the  inhabitants  of  the 
city  at  discretion.  2d.  To  the  taxable  property  within  the 
city,  of  nonresidents ;  and  3d.  To  the  income  of  nonresi- 
dents, from  professions  carried  on  within  the  city.  Under^ 
therefore,  either  the  charter  of  1783,  or  the  Act  of  1836^ 
the  taxes  laid  on  the  relator's  carriage,  horses  and  slave, 
Pompey,  are  clearly  beyond  the  taxing  power  given  to  the 
city  council,  now  called  the  Mayor  and  Aldermen.  And 
there  is  no  other  Act  giving  them  power  to  assess  taxes, 
that  can  relate  to  the  question  before  the  court.  The  tax 
oo  sales  at  auction,  and  some  others,  might  be  noted,  but 
none  have  been  on  the  present  questions. 

We  come  now  to  the  tax  on  the  slave,  Thomas,  who 
works  in  the  city,  under  a  city  badge,  voluntarily  pur<- 
chased  of  the  city  authorities  by  Mr.  Adger,  in  order  to 
bring  him  within  the  police  regulations  of  slaves  within 
the  city.  At  the  first  blush,  Thomas  would  appear,  like 
Pompey,  to  follow  and  to  be  located  at  the  residence  and 
domicil  of  his  owner ;  and,  therefore,  not  within  the  mean- 
ing of  taxable  property  ''within  the  city." 

It  is  true,  that  such  is  the  general  rule  for  goods  and 
chattels,  and  all  personal  property;  they  are  appendant  and 
appurtenant  to  the  owner's  person,  and  their  l^al  resi- 
dence and  home,  if  I  may  so  express  a  principle  of  law,  is 
at  his  settled  residence  or  domicil.  Just  as  a  husband,  who^ 
however  he  wander  abroad,  still  has  his  legal  domicil,  as  the 
general  role,  at  the  place  where  be  has  settled  his  wife 
and  family.  See  4th  and  9th  chap,  of  Story's  Com.  where 
the  cases  are  collected  from  many  adjudications  and  vari- 
ous nations ;  and  all  agree  in  this  principle  of  the  domicil 
of  the  master  or  owner  drawing  to  one  spot,  as  for  a  legal 
residence,  and  to  the  laws  of  that  place,  all  his  moveable 
property. 

This  principle  is,  in  fact,  at  the  very  foundation  of  my 
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reasoning  tipon  the  place  where  the  carriage,  horses  and 
driver  of  Mr.  Adger  belonged ;  and  why  they  Were  not 
taxable  by  the  city  authorities,  i.  e.  because,  uhereoer 
they  might  be  used  by  the  relator,  for  himself,  his  family 
of  friends,  they  were  still,  on  legal  principles,  attached  to 
his  person  and  located  at  his  domicil.  But  as  a  husband 
mignt  fix  his  domicil  apart  from  his  wife  and  family,  by 
his  own  act  and  will,  so  might  the  relator  have  placed  his 
carriage,  horses  and  driver,  as  a  licensed  hackney  coach 
within  the  city*  And  in  that  case,  I  apprehend,  they  might 
be  taxed  like  other  property  of  the  like  kind  within  the 
city,  belonging  to  a  nonresident,  so  it  be  not  more  than 
the  tax  laid  upon  the  hackney  coaches  of  the  actual  in-* 
habitants  of  the  cityi  But  there  would  be  no  discrimins' 
tion  by  an  increased  tax  on  the  nonresident  Because  to 
assess  taxes,  is  to  lay  on  equal  burthens  as  the  price  of 
protection.  I  consider,  therefore,  the  proviso  of  the  Act  of 
1836,  to  be  the  recognition  of  a  general  rule  in  taxing,  and 
never  to  be  dispensed  with,  by,  at  least,  any  inferior  body 
or  delegated  authority;  unless  under  their  express  char- 
tered powers  to  tax  in  that  manner.  The  principles  of 
justice  sufficiently  point  out  the  necessity  of  equal  taxation. 
But  for  authority)  see  Art  1.  sec.  1.  Con.  of  U.  S.  and  2 
Kent,  368 ;  and  the  principles  of  Political  Economy,  by 
Adam  Smith.  To  discriminate,  then,  by  an  increased  tax 
upon  a  nonresident  citiaen,  who  happened  to  hold  taxable 
property,  or  to  carry  on  a  general  profession,  witliin  the 
city,  or  to  tax  him  at  all,  except  upon  such  particular  pro- 
perty or  profession,  would  amount  to  the  assumption  of  a 
new,  substantive  and  great  power  of  assessing  taxes,  and 
so  capable  of  a  dangerous  abuse,  if  allowed,  as  to  justify 
the  stricture  made  by  the  counsel  for  the  relator^-^tbat  it 
would  enable  the  city  to  pay  its  debts  by  the  contributions 
of  nonresidents,  in  tne-form  of  taxes.  Such  persons  are 
absentees  only,  from  their  own  domicils  or  stations.  But  it 
is  enough  to  say,  that  it  would  be  an  induction  of  power 
by  mere  construction,  the  premises  of  which  are  not  to  be 
found  in  the  Act  of  1836,  or  in  the  charter  of  the  city,  or 
in  their  spirit  or  purpose.  On  the  contrary,  and  it  will 
furnish  an  instance  of  a  power  fairly  inferrable  from  the 
express  powers,  to  tax  the  carriage,  if  it  were  converted 


CoLtMBiA,  May,  1844.  733 

into  a  licensed  hackney  coach  plying  for  passengers  within 
the  city,  seems  a  just,  if  not  an  irresistible  inference  of 
reason,  from  the  power  to  tax  property  within  the  city, 
and  the  scope,  object  and  purpose,  of  both  the  charter  and 
the  Act  of  1836.  Because  this  is  an  employment  subject 
to  the  local  police,  and  may,  or  may  not,  be  licensed  in  the 
city.  And  every  person  may,  if  he  choses,  place  his  car- 
riage under  such  a  police ;  and  this  voluntary  submission 
of  it  to  such  local  government,  may  well  change  its  other- 
wise implied  connection  with  bis  domicil,  and  place  the 
moveable  personal  property  within  the  city  by  a  new  con- 
nection. The  rule  of  the  domicil  does  not  cross  the  will 
of  the  owner,  but  is  supposed  to  follow.  And  he  may  give 
his  personal  property  a  new  locality,  which  is  often  done. 
For  instance,  by  annexing  them  to  houses,  mills,  Ac.  usu- 
ally called  fixtures,  <&c.  by  changing  his  domicil,  <&c,  and 
assuredly  he  may  do  the  same  by  contract,  express  or  im- 
plied, and  for  a  consideration,  as  in  the  case  supposed  of 
the  hackney  coach,  voluntarily  placed  under  the  city 
license.  I  admit  that  the  distinction  here  taken,  favors  the 
tasting  power  of  the  city,  by  extending  its  application  to 
the  subjects  and  persons  placed  under  its  own  municipal 
government,  wherever  they  may  be  located.  In  fact,  this  is 
done  by  construction  merely.  But  such  a  constructive 
consequence  appears  to  follow  irresistibly,  and  if  it  were 
otherwise,  great  inconvenience,  if  not  frauds  upon  the  mu- 
nicipality, might  be  practiced,  in  many  cases  embraced 
by  this  distinction  in  favor  of  the  taxing  power  of  the  city. 
In  fact,  the  very  next  case  for  our  decision,  turns  upon  it ; 
and  on  that  account,  as  well  as  for  the  present  case,  we 
would  have  the  grounds  of  the  distinction  made  plain. 
We  would  be  guarded  against  the  constructive  powers  of 
corporations,  and  especisdly  of  Legislative  and  taxing  cor- 
porations. But  their  chartered  authority  is  of  their  ovirn 
legal  right,  never  to  be  assailed  by  a  government  made  for 
the  protection  of  the  vested  and  legal  rights  of  men.  Our 
courts  would,  therefore,  be  strict  against  their  assumptions, 
yet  considerate  and  just  to  their  proper  authority.  But 
unless  the  premises  from  which  the  construction  is  made, 
be  found  in  the  Act  of  incorporation,  the  rule  of  construc- 
tion would  become  the  instrum^it  of  partiality  or  prqu- 
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dice ;  or  our  own  habits  of  thinking  or  acting  irrespec- 
tive of  the  written  charter,  and  we  might  there  interpolate 
or  arrest  vested  powers.  The  right  understanding,  there- 
fore, of  the  only  proper  foundation  of  the  rule  of  construc- 
tion, is  essential  to  its  just  application.  And  as  the  pres- 
ent decision  has  an  immediate  bearing  opon  many  sioiilar 
oases,  I  repeat  briefly  the  premises  of  our  construction. 

First,  the  Mayor  and  Aldermen  have  express  authority 
to  assess  all  property  within  the  city,  whether  of  inhabi- 
tantS)  or  of  nonresidents.  Secondly,  they  have  also  the 
express  powers  of  the  government  and  police  r^ulations 
of  the  city.  These  powers  are  within  the  charter  for  the 
incorporation  of  Charleston.  Thirdly,  the  relator  hasy  in 
(act,  placed  his  slave,  Thomas,  expressly  under  the  police 
regulations  of  the  city,  by  purchasing  a  badge  to  authorize 
him  to  ply  for  woiic  within  the  city  regulations. 

From  these  premises,  the  constructive  induction  is  made, 
that  Thomas  has  been  voluntarily  made  "taxable  property 
within  the  city/'  in  the  proper  sense  of  those  terms  €»f  the 
charter  of  1783,  notwithstanding  the  rule  of  the  domical  and 
its  general  implication  to  personal  property.  Little  need 
be  said  upon  the  argument,  that  the  discriminating  and  in- 
creased tax  on  the  ^aves  of  nonresidents  might  l^  placed 
under  the  regulating  or  police  powers  of  the  Mayor  and 
Aldermen,  and  may  be  to  guard  against  too  great  an  influx 
of  slaves.  And  evidently,  the  classing  of  negro  laborers, 
by  badges,  belongs  to  that  branch  of  power,  and  might  be 
used  for  such  a  purpose.  But  this  cannot  change  the 
principles  or  power  of  taxation.  Taxes  are  for  revenue ; 
and  they  must  be  equal  and  impartial  between  the  city 
inhabitants  and  the  nonresident  citizens  of  the  State,  ac- 
cording to  property  within  the  city. 

My  notion,  therefore,  for  an  increased  power  of  taxing 
nonresidents,  or  of  taxing  them  double,  deduced  from  the 
police  and  r^ulating  franchise  of  the  Mayor  and  Alder- 
men, or  from  the  supposed  absenteeism  of  nonresidents,  is 
a  forced  induction,  that  has  too  little  ground  found  in  their 
chartered  legislative  rights,  to  be  tenable.  This  princi^e 
was  strongly,  but  no  more  than  fairly,  expressed,  whra 
one  of  the  counsel  said,  ''you  cannot  tax  a  man  for  not 
being  a  corporator.^'    As  little  need  be  sud  upon  usi^^ 
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The  charter  of  1783  is  too  recent  for  usage  to  indicate  a 
chartered  power  by  long  acquiescence.  Immemorial  usage 
is  proof  of  a  former  chartered  power.  In  fact,  learning  and 
cases  on  this  head,  were  introduced  to  shew,  rather  what 
might  be,  than  what  actually  existed  in  Charleston.  Ano* 
ther  manner  of  argument  was  urged  from  the  l^slatite 
power  to  repeal  the  city  laws.  But  this  power  relates 
chiefly  to  unwise  or  inconvenient  ordinances,  and  does 
not  take  away  the  citizen's  right  to  resist  ordinances  un- 
authorized by  the  city  charter.  This  properly  belongs  to 
the  judicial  department,  upon  complaint  being  made,  as  in 
the  present  instance.. 

To  come,  then,  to  a  conclusion,  none  of  these  latter 
▼lews  or  arguments,  can  alter  the  construction  of  the  tax- 
ing power  of  the  Mayor  and  Aldermen,  as  first  considered 
by  the  court  and  applied  to  the  charter  of  1783,  and  the 
Act  of  1836.  The  decision  of  the  Circuit  Court  is,  tliere- 
fore,  aflirmed. 

The  writ  of  prohibition  is  to  arrest  the  tax  on  the  rela- 
tor's carriage,  horses  and  carriage  driver,  and  also  the 
excess  of  the  tax  laid  upon  Thomas,  over  and  above  the 
general  tax  laid  upon  the  slaves  of  the  inhabitants  of  the 
city  of  Charleston,  which  excess  is  $4  50. 

O'Nball,  Butler  and  Warplaw,  JJ.  concurred. 


Ihe  Saiuda  Manufaeturmg  Company  V8.  C.  M.  Penning'^ 
ton  and  WUson  JVesbitt. 

1.  In  covenant  to  recover  damages  against  A  4d  B,  on  a  special  agree- 
ment to  constmct  a  dam,  A  being  the  undertaker,  and  B  the  surviving  sure- 
ty for  his  fiiithful  performance,  A  filed  a  discount  for  work  and  materials,  the 
plaintiiis  having  used  the  dam  on  its  completion.  A  general  denmner 
was  filed  to  the  declaration,  and  withdrawn;  and  upon  the  discount,  and 
without  tmj  fonnal  plea,  the  parties  went  to  trial  upon  the  merits,  and  the 
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case  was  fully  tried,  and  decided  without  reference  to  the  pleadings.  Un* 
der  such  circumstances,  the  court  will  suppose  that  such  pleadings  were 
had  as  to  authorize  the  result  attained. 

2.  In  a  coToiant  which,  though  not  in  form,  was  in  effect,  an  indenture 
between  P.  B.  and  N.,  of  the  one  part,  and  S.  of  the  other,  it  was  covenant- 
ed by  the  former  that  P.  should  do  for  S.  work  of  a  specified  kind,  who 
agreed  to  pay  for  the  work,  when  performed,  money  to  P.  B,  and  N.  for 
the  benefit  of  P.  B.  died,  and  a  joint  action  was  brought  on  the  carenant, 
against  the  survivors,  to  recover  damages  for  a  breach  in  not  having  per- 
formed the  work  according  to  contract  S,  having  used  the  work  when 
finished,  P.  filed  a  discount  for  work  and  materials.  As  the  survivors 
could  have  maintained  an  action  for  the  price,  upon  completion  of  the  work, 
it  was  hddy  that  there  was  nothing  to  prevent  them  from  maintaining  the 
cross  action  by  discount,  i^  in  substance,  the  discount  would  have  been  ad- 
missible had  p.  been,  on  one  side,  the  only  party  to  the  covenant  and  the  snit 

3.  Where  a  manufacturing  company,  for  whom  a  workman  had  under* 
taken  to  construct  a  dam,  used  the  dam  upon  its  completion,  which  after- 
wards gave  way,  from  a  deficiency  in  the  work,  it  was  heldj  in  an  action 
brought  by  the  company  to  recover  damages  for  the  defect,  that  besides  the 
amount  expended  in  completing  the  work,  the  company  were  entitled  to  re- 
cover such  damages  as  would  cover  the  wages  of  the  company's  hands  un- 
employed, and  the  interest  upon  the  capital  invested  by  the  company  during 
the  time  that  the  machinery  was  unemployed,  by  reason  of  the  breaking  of 
the  dam.  And  as  there  were  no  nett  profits  realized  when  the  machinery 
was  employed,  the  damages  allowed  was  the  proper  measure  of  compensa- 
tion, as  it  placed  the  company  in  at  least  as  good  a  condition  as  it  would 
have  been  in,  had  the  same  been  originally  well  built 

Before  Butler,  J.  JHchlandy  Extra  Courts  July,  1842. 

This  was  an  action  of  covenant  on  a  special  agreement, 
entered  into  by  the  plaintiffs  on  the  one  part,  and  the  de- 
fendant, Pennington,  with  two  sureties,  Nesbitt  and  Brown, 
on  the  other  part.  By  the  general  terms  of  the  agreement, 
Pennington  undertook  to  build  a  dam  across  Saluda  river, 
for  the  purpose  of  turning  water  on  the  machinery  of  plain- 
tiff's cotton  factory,  in  Lexington  district,  and  then  in  ope- 
ration ;  and  in  consideration  of  his  finishing  the  dam  ac- 
cording to  agreement,  to  be  decided,  in  the  case  of  difficul- 
ty, by  three  referees  named,  to  wit.  Black,  Clark  and 
Stroup,  he  was  to  be  paid  $3000.  The  agreement  is  dated 
30th  of  March,  1839,  the  work  to  be  finished  by  the  1  st  day  of 
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Jaly,  ensuing,  according  to  the  plan  of  a  dam  of  the  Nes- 
bitt  Manufacturing  Company  in  Spartanburgh.  The  de- 
fendant  finished  the  dam  sometime  about  the  middle  of 
June,  when  the  plaintiffs  commenced  making  use  of  it  At 
the  time  this  dam  was  commenced,  and  while  it  was  build- 
ing, another  dam  built  by  Beck,  was  standing  about  35  or 
50  yards  above.  Perhaps,  from  its  location  and  alleged 
deficiency  as  to  work,  the  Beck  dam  was  not  deemed  ade- 
quate to  answer  its  intended  purpose.  At  all  events,  it 
was  upon  this  assumption  of  the  company  that  the  second 
dam  was  contracted  to  be  made  by  Pennington.  The 
company  commenced  using  Pennington's  dam  as  soon  as 
it  was  finished  in  June,  before  the  time  wiien  it  was  to 
have  been  done  according  to  contract,  and  before  it  was 
surveyed  and  inspected  by  the  referees,  but  with  some  pro- 
testation at  the  time,  that  it  was  not  received  under  the 
contract.  After  the  company  commenced  using  this  dam, 
they  ceased  to  use  the  Beck  dam  above ;  or  the  last  dam, 
in  consequence  of  using  the  other,  became  useless  ;  part  of 
it  was  taken  up,  and  part  was  floated  away  by  back  wa- 
ter. Relying  on  the  Pennington  dam,  the  company  ceased 
to  keep  in  repair  or  to  attend  to  the  Beck  dam,  which  they 
alleged  was  never  a  good  one.  There  is  no  doubt  they 
could  have  continued  to  use  it  as  they  had  done,  by  not 
using  the  Pennington  dam,  and  leaving  a  way  for  the  wa- 
ter to  pass  through  it.  They  preferred  using  the  Penning- 
ton dam,  but  refused  to  pay  him  any  thing  for  it,  on  the 
ground  that  it  was  not  finished  according  to  contract,  and 
subsequently,  on  the  additional  ground,  that  in  consequence 
of  bad  work  on  the  dam,  the  company  had  sustained  da- 
mages, greatly  beyond  the  price  agreed  to  be  given  for  the 
dam  itself — and  it  was  to  recover  such  damages  that  this 
action  was  brought.  The  right  of  the  plaintiffs  to  recover 
was  resisted,  on  the  general  ground  that  the  damages  were 
not  equal  to  the  benefit  which  they  had  derived  from  the 
defendant's  work,  and  that  the  defendant,  Pennington,  was 
entitled  to  a  discount  equal  to  the  actual  value  of  his  work 
and  materials,  and  which,  he  contended,  amounted  to  more 
than  plaintiffs  were  entitled  to,  and  would  give  him  a  right 
to  recover  against  them.  Most  of  the  evidence  was  in 
writing,  and  if  need  be,  can  be  referred  to.  A  few  days 
93 
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after  defendant  finished  his  dam,  it  gave  way.  This  was 
before  the  first  of  July,  and  in  consequence  of  it,  the  plain- 
tiffs had  to  suspend  the  operation  of  their  works  for  about 
ten  days,  during  which  time  Pennington  repaired  the  dam 
at  his  own  cost,  by  hiring  some  of  the  hands  of  the  eom- 
pany  that  were  capable  of  assisting  him.  Most  of  the 
bands  of  the  company  were  thus  employed,  the  women 
and  children  being  thrown  out  of  employment  entirely,  as 
well  as  some  white  men  employed  about  the  machinery. 
In  July,  at  the  instance  of  some  of  the  company,  James  A. 
JBlack  inspected  the  dam ;  he  said  it  was  not  done  accord- 
ing  to  contract,  or  in  a  workmanlike  and  substantial  man- 
ner, and  pointed  out  several  defects.  Sometime  after- 
wards, perhaps  in  August,  Clark  and  Stroup  examined 
the  dam  together,  and  they  both  said  it  was  not  finished 
in  strict  compliance  with  the  terms  of  the  contract,  but 
that  in  many  respects  the  work  was  well  done,  and 
could  have  been  completed  so  as  to  answer  the  purpose 
for  which  it  was  intended.  These  witnesses  differra  in 
slight  particulars,  but  agreed  in  saying  that  most  of  the 
materials  were  too  slight,  and  that  there  was  not  enoudi 
timber  on  the  dam.  Clark  said  that  one-third  of  the 
darp  was,  in  every  respect,  well  done,  and  that  the  other 
two-tliirds  were  deficient  in  the  particulars  alluded  to. 
He  gave  it  as  his  opinion,  that  while  the  dam  was  build- 
ing, it  would  not  have  taken  more  than  $100  worth  of 
labor  to  complete  it  according  to  the  requirements  of  the 
contract,  and  that  when  he  looked  at  it,  it  would  not  have 
taken  more  than  $500  worth  of  labor  to  do  the  same — ^so 
that  in  no  point  of  view  was  the  work  deficient  more  than 
$500. 

In  September,  the  dam  gave  way  by  a  swell  of  water 
in  the  river,  and  the  operation  of  the  factory  was  stopped 
for  41  days.  During  this  time  the  company  employed  a 
workman  to  repair  the  dam,  and  put  under  his  direction  all 
the  efficient  black  hands,  having  at  this  time,  in  all,  about 
80  hands  employed  about  the  mill.  The  actual  cost  of  these 
repairs  amounted  to  about  $500.  This,  at  least,  was  the 
opinion  of  the  workman  employed  to  superintend  the 
bands.  The  balance  of  the  bands,  consisting  of  women 
and  children,  and  perhaps  some  white  persons,  were,  du- 
ring the  41  days,  entirely  unemployed,  and  were^  of  coarse, 
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an  expense  to  plaintiffs  to  some  extent  The  plaintiffs  sub* 
tained  no  further  inconvenience  from  the  dam  while  they 
were  the  owners  of  the  mill.    It  was  sold  some  time  ii| 

,  the  dam  having  been  made  entirely  good  since  tfa^ 

great  freshet  of  1841. 

A  Mr.  Richards,  who  was  employed  by  the  plaintiff^ 
about  their  mill,  was  examined  as  a  witness  to  establish 
the  amount  of  damage  sustained  by  plaintiffs.  He  said  the 
company  used  the  Beck  dam  till  Pennington's  was  finished, 
and  that  then  the  use  of  the  old  dam  was  discontinued.  The 
new  dam  broke  about  two  weeks  after  it  was  used,  and 
was  repaired  by  Pennington,  at  his  cost — the  operation  of 
the  mill  suspended,  <&c.  Two  hundred  feet  of  the  dam 
ga^e  way  in  September,  by  a  rise  in  the  river,  and  was  re- 
paired at  company's  cost  Some  of  the  hands  of  the  com* 
pany  were  thrown  out  of  employment  during  the  time  the 
dam  was  under  repair,  which  was  41  days — how  many 
were  unemployed,  the  witness  could  not  exactly  tell.  Be* 
fore  the  dam  broke,  the  company  were  working  up  about 
seventy  bags  of  cotton  per  month,  and  during  the  time  the 
work  was  suspended,  they  miffht  have  made  about  $4,000 
or  $5,000 ;  and  he  gave  it  as  his  opinion,  that  the  compa- 
ny had  sustained  that  amount  of  damages  in  repair  of  dam, 
ancl  the  loss  consequent  on  the  suspension  of  the  operation 
of  the  mill.  He  was  asked  the  question,  how  much  the 
value  of  the  mill  was  effected  by  tne  deficiency  in  the  dam. 
Before  any  objection  was  made  to  the  question,  he  answer- 
ed thus,  tnat  it  would  have  sold  for  $10,000  more  if  there 
had  been  no  defect  in  the  dam,  giving  this  as  his  mere  opi- 
nion. Both  the  answer  and  the  question  were  here  objec- 
ted to,  as  leading  to  incompetent  testimony.  The  court 
thought  it  incompetent,  and  rejected  it,  for  two  reasons  : 
Ist  Because  it  was  the  mere  opinion  of  a  witness,  without 
facts  or  data — and,  2d.  It  would  authorize  conjectural  and 
remotely  consequential  damages,  referable  to  no  settled 
measure  or  standard  established  by  facts. 

After  the  dam  broke  in  September,  Pennington  offered 
to  repair  it,  and  to  make  it  good,  according  to  contract 
The  agent  of  the  company,  a  Mr.  Scott,  refused  to  let  him 
have  any  thing  to  do  with  it,  unless  he  would  subject  his 
work  when  done  entirely  to  the  judgment  of  the  company; 
aod  that  he  might  repair  the  dam,  provided  be  would 
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cbai^  nothing  at  all  for  his  work ;  and  that  he  might  do 
that,  only  for  the  purpose  of  relieving  himself  and  sureties 
from  liability  for  tne  damages  which  the  company  had  sus^ 
tained ;  but  that  he  could  not  have  any  thing  to  do  with 
the  dam,  if  he  intended  to  charge  any  thing  for  his  work, 
in  the  past  or  present  Pennington  refused  to  submit  to 
such  an  understanding,  insisting  that  he  should  be  paid  for 
his  work  when  finished,  according  to  the  original  agree* 
ment  This  difference  between  the  parties  made  up  the 
real  issue  in  the  case. 

As  to  what  would  be  the  measure  of  damages,  the  court 
charged  that  plaintiffs  should  recover  for  all  the  actual  ex- 
penses incurred  in  consequence  of  the  deficiency  of  the 
dam,  which  was  five  hundred  dollars,  in  repairing  it  in 
September;  that  the  jury  might  also  give  damages  for  all 
the  losses  which  plaintiffs  sustained  in  consequence  of  the 
manufactory  being  stopped  by  reason  of  defendant's  insuf- 
ficient  and  defective  work  on  the  dam.  That  for  the  hss 
of  labor  during  the  time  plaintiffs's  hands  were  thrown  out 
of  employment,  they  should  be  fully  compensated,  the  va- 
value  of  which  labor  would  be  the  proper  measuie.  The 
gross  sum  that  all  the  hands  might  have  made,  in  working 
up  70  bags  of  cotton  per  month,  was  contended  for;  but  all 
the  witnesses  concurred  in  saying  that  the  factory  was  a 
losing  concern,  and  that  the  company  had  lost  by  its  ope* 
ration  ;  so  that  in  fact  the  hands  were  making  nothing  du- 
ring the  time  they  were  engaged  ;  but  by  being  employed 
they  might,  perhaps,  to  some  extent,  have  diminished  the 
losses. 

Another  ground  for  damages  would  be  interest  on  the 
investment  of  the  company  in  machinery  and  fixtures.  All 
these  were  allowed  by  the  finding  of  the  jury,  which  was 
a  verdict  of  $1200  for  defendant;  which  was  allowing 
$1800  damages  to  plaintiffs.  The  court  did  not  think  Uie 
plaintiffs  entitled  to  conjectural  damages,  founded  on  the 
opinion  of  a  single  witness,  as  to  how  much  iriore  the  pro- 
perty would  have  sold  for,  had  the  dam  been  built  accord- 
ing to  contract.  The  ground  was  taken,  that  defendant 
could  be  aliowed  nothing  for  his  discount ;  but  his  Honor  in- 
structed the  jury,  that  as  the  plaintiffs  had  actually  used  the 
defendant's  work  and  materials,  thus  deriving  a  benefit  to 
themselves,  defendant  should  be  compensated.  No  exeep- 
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tion  was  taken  that  there  could  not  be  a  verdict  for  the  de- 
fendant, on  the  ground  that  he  and  Nesbitt  were  sued. 

The  case  was  argued  as  a  contract  between  Pennington 
and  the  company,  so  far  as  it  regarded  the  adjustment  of 
accounts  and  damages  under  the  contract.  In  general 
terms,  it  was  alleged  that  in  no  p;>int  of  view  could  the  ju- 
ry find  a  verdict  for  the  defendant.  The  presiding  Judge 
was  of  opinion  that  plaintiffs  got  all  the  damages  they  were 
entitled  to  from  the  evidence. 

Plaintiffs  moved  the  Court  of  Appeals  for  a  new  trial 
in  the  above  case,  upon  the  following  grounds : 

1st.  Because  his  Honor  the  presiding  Judge  erred  in  re- 
fusing to  allow  the  plaintiffs  to  prove  that  the  defective* 
ness  of  the  dam  built  by  defendant  Pennington,  diminished 
the  value  and  injured  the  sale  of  their  Manufactory,  and 
thereby  occasioned  great  damage  to  the  plaintiffs. 

2nd.  Because  his  Honor  erred  in  instructing  the  Jury, 
that  they  were  not  at  liberty,  in  estimating  the  damages 
sustained  by  plaintiffs  in  consequence  of  the  defectiveness 
of  the  dam,  to  take  into  consideration  the  diminution  in 
the  value  of  plaintiffs'  manufacturing  property,  occasioned 
by  the  defectiveness  of  the  dam. 

3rd.  Because  his  Honor  erred  in  instructing  the  Jury, 
that  the  plaintiffs,  having  received  and  used  Pennington's 
dam,  how  much  soever  it  was  proved  to  have  been  defec- 
tive, and  not  built  according  to  the  contract,  derived  a  ben- 
efit therefrom,  and  incurred  a  liability  to  pay  to  the  ex- 
tent of  that  benefit ;  although  it  was  proved  that  the  old 
dam,  which  stood  in  the  river  until  Pennington's  dam  be- 
low  it  was  completed,  was  a  better  one  than  his,  and  would 
have  enabled  the  plaintiffs  to  carry  on  their  business,  if  it 
could  have  remained  there ;  but  that  the  raising  of  the  wa- 
ter by  the  new  dam  on  its  completion,  necessarily  loosened 
and  destroyed  the  old  one ;  and  that  Pennington's  dam  be- 
ing built  at  the  lowest  point  in  the  river  at  which  a  dam 
could  be  constructed,  on  the  brink  of  the  falls,  it  would 
not  have  been  practicable  for  plaintiffs,  in  building  any 
other  dam,  to  carry  on  at  the  same  time  their  manufactur* 
ing  operations  by  means  of  Pennington's  dam,  in  the  same 
way  as  they  had  been  able  to  carry  on  their  operations  by 
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means  of  their  old  dam,  while  Pennii^[ton  was  building 
his. 

4th.  Because  his  Honor  erred  in  charging  the  Jury,  that 
in  estimating  the  loss  which  theplaintiflfs  sustained  by  the 
stoppage  of  their  manufacturing  operations  (in  addition  to 
the  expense  of  repairing  the  dam,)  it  was  proper  to  take 
into  consideration  the  following  elements  only :  1.  The 
▼altte  of  the  labor  of  those  slaves  who  were  thrown  out  of 
all  employment  during  the  time  of  repairing  the  dam ;  and 
2«  Interest  on  the  capital  of  plaintiflfs,  invested  in  real  es- 
tate and  machinery.  Although  it  was  proved  that  there 
were  a  number  of  white  men  employed  in  the  manufactory 
at  considerable  wages,  which  ought  to  have  been  submit- 
ted to  the  Jury,  as  well  as  the  question  whether  the  plain* 
tiffs  could  have  made  more  than  the  legal  interest  on  their 
capital,  in  order  that  the  damages  might  be  estimated  ac- 
cordingly. 

5.  Because  his  Honor  erred  in  instructing  the  Jury,  that 
it  was  not  proper,  in  estimating  the  damages  sustained  by 
plaintiffs  in  consequence  of  the  stoppage  of  their  manufac- 
turing operations,  to  take  into  consideration  the  expense  of 
feeding  and  clothing  those  hands  that  were  thrown  out  of 
all  employment. 

6.  Because  his  Honor  erred  in  not  instructing  the  Jury, 
that  they  might  take  the  amount  of  gross  profits  which 
plaintiffs  might  have  made  by  their  manufactory  during  10 
days  in  June  and  41  in  September  and  October,  as  a  mea- 
sure of  the  damages  sustained  by  plaintiffs  in  consequence 
of  the  stoppage  of  their  manufacturing  operations,  (the  dif- 
ference between  which  sum  and  the  actual  value  of  the  dam 
built  by  Pennington,  if  of  any  value  at  all,  or  otherwise,  the 
whole  of  which  sum,  together  with  the  amount  to  which 
the  value  of  plaintiffis's  property  was  diminished  by  the  said 
dam,  ought  to  have  been  the  amount  of  the  verdict  in  favor 
of  the  plaintiffs,)  it  having  been  proved  that  at  the  time  the 
manufactory  was  stopped  in  September  it  was  working  up 
about  3  bales  of  Cotton  of  300  pounds  each  and  every  day ; 
that  the  cost  of  the  said  Cotton  was  12  1-2  cents  a  pound, 
which  would  have  amounted  to  $112  50  for  3  bales ;  and 
that  the  articles  manufactured  from  said  Cotton,  ra^ht 
have  been  sold  for  twice  as  much  as  the  Cotton  cost,  which 
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would  have  left  the  gross  profits  of  the  establishment,  after 
paying  for  the  raw  material,  $112  50  a  day. 

The  plaintiffs  also  moved  in  arrest  of  judgment,  on  the 
following  grounds : 

1st  That  as  the  case  came  up  on  demurrer  by  defend* 
ants,  and  on  their  waiving  the  demurrer  went  to  the  Jury 
to  assess  the  damages,  his  Honor  erred  in  allowing  any 
discount  to  go  to  the  Jury,  and  in  instructing  the  Jury  that 
they  might  find  a  verdict  of  damages  against  the  plaintiffs, 
and  that  the  finding  of  the  Jury  was  therefore  contrary  to 
law. 

2nd.  Because  his  Honor  erred  in  not  charging  the  Jury, 
that  the  discount  of  the  defendant  Pennington,  could  not 
l^ally  be  set  off  against  the  plaintiffs's  demand  upon  Pen* 
nington  and  Ne8bitt,and  the  finding  of  the  Jury  was,  there- 
fore, contrary  to  law. 

3rd,  Because  the  finding  of  the  Jury  of  damages  in  favor 
of  "the  defendant,",  there  being  two  defendants,  is  void,  by 
reason  of  its  uncertainty. 

Gregg  and  Gregg^  for  the  motion. 
IhSausmire^  contra. 

Curia^  per  Wardlaw,  J.  The  first  ground  taken  in  ar- 
rest of  judgment  was  not  heard  of  below.  It  now  appears 
that  a  demurrer  which  had  been  filed,  was  withdrawn  ; 
upon  a  discount  filed,  and  without  any  formal  plea,  the 
parties  went  to  trial  upon  the  merits,  and  the  case  was 
fully  tried  and  decided  without  reference  to  the  pleadings. 
This  court  must  under  such  circumstances  suppose  that 
such  pleadings  were  had  as  would  authorisse  the  result  at* 
tained.  The  verdict  for  the  defendant  will  be  understood 
as  a  verdict  for  the  defendants,  or  for  Uie  defence^  if  the  de- 
fendants jointly  were  entitled  to  such  a  verdict.  The  only 
question  of  difficulty  presented  by  the  grounds  in  arrest  of 
judgment,  is  that  arising  under  the  second,  whether  the  le- 
gal right  to  the  demand  set  up  by  the  discount  belonged  to 
both  defendants,  or  only  to  Pennington.  If  the  discount 
do  not  present  a  question  between  the  same  parties  in  the 
same  right  as  the  original  action,  however  the  matter  of  it 
might  serve  for  defence,  there  can  be  no  verdict  for  the  ey- 
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cess  of  it,  as  in  a  cross  action  by  the  defendants  against  the 
plaintiffs.  There  is  much  force  in  the  observation  that  the 
matter  of  discount  here  grew  out  of  the  question  sued  on ; 
and  the  analogies  may  be  correct  which  have  been  drawn 
from  the  rules  that  have  been  assumed,  rather  than  shown  to 
exist,  in  cases  of  discounts  for  defect  of  title  or  for  unsound- 
ness, set  up  after  partial  payments  by  several  defendants 
sued  upon  a  note  given  by  them  in  consideration  of  an  ar- 
ticle purchased  by  one  of  them.  But  in  this  particular 
case  it  seems  sufficient  to  rely  upon  the  plain  proposition, 
that  where  a  legal  right  is  vested  in  two  for  the  benefit  of 
one  of  them,  the  two  must  sue,  and  if  the  one  for  whose 
benefit  the  right  is  to  enure  should  die,  the  action  must  be 
by  the  survivor,  and  not  the  representative  of  the  deceased: 
The  covenant  upon  which  the  suit  is  brought,  although  in 
some  parts  its  form  is  opposed  to  such  construction,  seems, 
when  fully  examined  in  all  its  parts,  to  be  an  indenture 
between  Pennington,  Brown  ana  Nesbitt,  of  the  one  part, 
and  the  Saluda  Manufacturing  Company  of  the  other  part, 
whereby  the  three  persons  of  the  first  part  covenant  that 
Pennington  shall  do  work  of  a  specified  kind,  and  the 
Company  of  the  other  part  covenant  for  the  work,  when 
performed,  to  pay  money  to  the  said  three  for  the  benefit 
of  Pennington.  Brown  is  dead,  and  by  bringing  a  joint 
action  against  the  survivors  of  the  three,  the  Company 
shows  that  it  considered  the  covenant  made  to  and  with 
it,  to  have  been  made  jointly  by  the  three,  for  work  to  be 
done  by  one  of  them.  The  effect  of  the  terms  used  in  the 
covenant  by  the  Company,  is  what  the  mutuality  of  the 
contract  requires — that  the  Company  is  bound  to  pay  to 
the  three  for  the  benefit  of  one  of  them.  As  the  survivors 
could,  then,  have  maintained  an  action  for  the  price  upon 
completion  of  the  work,  there  is  nothing  in  form  to  pre- 
vent them  from  maintaining  the  cross  action  by  discount, 
if  in  substance  the  discount  would  have  been  admissible, 
had  Pennington  been,  on  one  side,  the  only  party  to  the 
covenant  and  suit. 

It  seems  now  to  be  settled  in  the  English  Courts,  that 
damages  occasioned  by  the  departure  of  work  from  the 
specifications,  may  constitute  a  defence  to  an  action,  either 
upon  the  contract  for  the  price  stipulated,  or  upon  a  qimn- 
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turn  mermt  for  the  work  done ;  and  although  it  has  been 
more  contested,  it  seems  that,  to  the  extent  of  defeating 
the  action,  the  value  of  the  work  may  be  shown  in  defence 
of  an  action  for  damages  occasioned  by  violation  of  the 
specifications.  Much  difficulty,  however,  in  allowing  such 
defences,  has  arisen  from  a  consideration  of  the  consequen- 
ces which  may  result  from  a  verdict  for  the  defendant, 
obtained  by  bis  makiog  the  defence  suggested  in  either  of 
these  cases.  Shall  such  defendant  be  precluded  from  af» 
terwards  bringing  his  cross  action,  altnough  he  may  not 
have  obtained  full  satisfaction  by  simply  defeatirig  the  for-- 
mer  action  1  Or  shall  he,  in  a  cross  action,  bring  a  second 
time  under  examination  the  same  matters  before  investi^ 
gated,  and  perhaps  obtain  a  second  time  allowance  of  the 
same  matter  before  allowed,  by  way  of  set-off?  These  dif* 
ficulties,  however,  cannot  arise  where,  as  in  this  case,  un*- 
der  our  Act,  notice  of  discount  is  given,  and  thus  the  ex- 
tent of  the  defendant's  demand  is  ascertained  by  matter  of 
record,  and  a  full  opportunity  is  given  to  settle  in  one  ac* 
tion  all  the  rights  of  both  parties  under  the  contract.  It  is 
immaterial  whether  we  regard  this  as  an  action  by  the 
workman  for  the  price  stipulated,  in  which,  by  reason  of 
damages  occasiooed  by  non-performance  on  his  part,  the 
jury  have  reduced  his  compensation  from  $3,000  to  1,200; 
or  regard  it  as  an  action  by  the  Company  for  the  damages, 
to  which  the  workman  has  opposed  his  cross  action  for 
work  done,  and  in  which  the  jury  have  found  tliat  the  va- 
lue of  the  work  exceeds  the  damages  by  $1,200.  In  either 
view,  the  verdict  shows  the  excess  of  the  defendant's  just 
demands  over  those  of  the  plaintiffs,  under  the  mutual  cov* 
enants,  to  be  $1,200;  and  the  remaining  inquiries  are, 
whether  the  Jury  have  been  properly  instructed  as  to  the 
mode  of  computing  the  damages,  and  whether  any  testi* 
mony  has  been  improperly  excluded.  It  is  unnecessary 
here  to  consider  cases  of  work,  from  which  the  party  for 
whom  it  was  done  has  derived  benefit,  where  the  varia^ 
tions  from  the  specifications  have  not  reduced  the  actual 
value,  or  where  such  variations,  comparatively  uninipor^ 
tant,  could  not  be  made  to  conform  to  specifications  with- 
out labor  or  cost  greatly  disproportioned  to  any  advantage 
thence  to  result.  In  a  cike  like  this,  where  the  variation 
94 
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to  its  whole  extent  diminished  the  value  of  the  structure, 
and  where  the  readiest  way  of  perfecting  the  scbencie  be- 
gun and  partially  carried  on,  was  to  make  the  work  con- 
form to  the  requisitions  of  the  contract,  there  is  no  doubt 
that  if  the  work  be  accepted  or  used,  it  must  be  paid  for 
— not  at  the  price  stipulated,  but  at  that  price  reduced  by 
the  deduction  of  the  expenditure  which  has  been  made,  or 
must  be  made,  to  correct  the  deficiency ;  and  by  deduction 
also  of  all  direct  damages,  in  way  of  trouble  occasioned, 
expectation  disappointed,  loss  incurred,  or  gain  prevented, 
which  have  resulted  from  the  workman's  violation  of  bis 
contract,  and  which  are  capable  of  pecuniary  measure  and 
compensation.  The  only  question  in  this  case,  is,  what 
were  the  damages  over  and  above  the  $500  expended  in 
completing  the  work?  The  jury  have  allow^  a  sum, 
which  by  calculation  clearly  appears  to  cover  the  wages  of 
all  the  Company's  hands  unemployed,  and  the  interest  up- 
on all  the  capital  invested  by  the  Company,  during  the 
time  that  the  machinery  was  unemployed,  by  reason  of 
the  breaking  of  the  dam,  and  the  consequent  repairs  and 
completion.  It  appears  that  while  the  machinery  was  em- 
ployed, although  much  cotton  was  consumed,  and  large 
products  in  gross  obtained,  the  nett  profits  were  nothing— 
or  in  other  words,  constant  loss  was  incurred.  Surely 
then,  when  the  Company  was  indemnified  for  what  they 
ought  to  have  made,  without  regard  to  what  they  probably 
would  have  made,  in  all  the  time  that  was  lost,  and  have 
been  re-imbursed  for  the  outlay  occasioned  by  the  defect  of 
the  dam,  it  is  in  at  least  as  good  a  condition  as  it  would 
have  been  in,  if  the  dam  had  been  originally  well  built.  Is 
it  of  any  importance  that  one  or  more  witnesses  may  have 
had  opinions  that  greater  losses  were  sustained,  which  are 
thus  contradicted  by  actual  examination  of  the  items?  or 
can  it  be  important  that  some  person  supposed  to  have  an 
intention  of  buying,  should  have  greatly  magnified  the  de- 
fects and  importance  of  the  dam,  in  his  estimate  of  the 
whole  value  of  the  Factory?  To  his  conjectures  and  es- 
timates, the  Company  might  have  replied  by  an  engage- 
ment to  put  the  dam,  (as  was  afterwards  done,)  in  com- 
plete repair,  and  to  compensate  him  for  all  the  time  thereby 
lost    The  cost  of  such  engagement  would  have  been  then. 
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as  now,  a  set  off  against  the  workman's  demand  for  labor 
done.  It  appears,  then,  to  this  Court  that  the  jury  were 
properly  instructed ;  that  no  material  testimony,  rele?ant 
to  the  issue,  was  excluded ;  and  that  the  plaintiffs  have  no 
just  ground  of  complaint  against  the  verdict  The  motions 
are  therefore  dismissed. 

Richardson,  Evans,  Butler,  Frost,  JJ.  concurred. 
O'Nball.  J.  having  an  interest  in  the  Company,  did  not 
sit 
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1.  Indorsers  for  the  accommodation  of  the  maker  of  a  note,  do  not  stand 
in  the  relation  of  co-sureties  to  each  other,  so  as  to  create  between  them  a 
liability  to  contribution. 

2.  Where,  after  protest  and  notice,  the  first  indorser  on  an  accommodation 
note  paid  it,  held  that  he  was  not  entitled  to  recover  a  moiety  from  the  othex 
indorser. 

3.  It  seems  to  be  true  in  a  very  few  particulars  that  the  law  recognizes 
some  distinctions  between  accommodation  and  business  indorsements,  but 
the  exceptions  prove  the  general  rule  to  the  contrary. 

4.  Joint  and  several  bonds,  notes  and  indorsements,  are  familiarly  known 
as  the  forms  creating  the  obligation  of  co-suretyship.  Endorsers  may  en- 
gage between  themselves  for  contribution. 

Before  O'Neall,  J.  Fairfield,  Extra  Term,  February,  1844. 

Report  of  the  presi^ng  Judge. 

This  was  an  action  of  assumpsit. 

The  facts  were,  that  B.  H.  Robertson  made  his  note 
payable  to  James  R.  Aiken,  or  order,  at  the  Branch  Bank 
of  the  State  of  South  Carolina,  Camden.  The  plaintiff 
and  defendant  endorsed  the  note  in  the  order,  plaintiff  first, 
defendant  second  endorser.    The  transaction  was  entirely 
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/ooe  of  aceoiamodation,  and  the  endorsetn^tits  simnltane* 
I  oudw 

The  note  was  not  paid  by  the  maker ;  the  plaintiff 
Aiken  paid  the  whole,  and  siied  the  defendant  for  a  moie- 
ty- 

I  was  under  the  impression  that  the  point  had  been 

solemnly  adjudged  by  the  Court  of  Appeals,  that  under 
such  circumstances  a  plaintiff  could  not  recover.  A  sub- 
sequent examination  has  satisfied  me  that  the  decision  to 
which  I  alluded  was  merely  at  nisi  prius.  Had  I  felt  at 
liberty,  I  should  have  ruled  that  the  plaintiff  might  recover. 

It  is  true,  that  the  contrary  doctrince  was  ruled  by  the 
Supreme  Court  of  the  United  States,  in  Mc£kmaid  m. 
Magruder^  3rd  Peters,  470.  But  in  Ohio,  Douglass  w. 
Waddle^  1st  Ham.  Ohio  R.  413 ;  and  in  North  Carolina,  io 
MacDaniel  vs.  McRaej  2d  Hawk.  590,  the  true  view 
seems  to  me  to  have  been  taken,  that  joint  simultaneous 
endorsers  on  accommodation  paper,  are  in  the  nature  of 
co-sureties. 

It  is  beyond  all  doubt,  that  the  text  of  Bayley  on  bills, 
151,  is  according  to  the  decision  of  the  Supreme  Court. 
But  there  seems  to  be  no  reference  to  English  cages.  A 
non-suit  was  ordered. 

The  plaintiff  appealed,  and  moved  to  set  aside  the  non- 
suit,  and  for  a  new  trial,  on  the  following  grounds. 

1.  Because  the  evidence  was  sufficient  to  show  that 
plaintiff  and  defendant  endorsed  the  note  in  virtue  of  a 
mutual  understanding  with  each  other,  to  lend  their  names 
as  co-sureties  for  the  accommodation  of  Robertson,  the 
maker;  and  that  plaintiff  paid  the  whole  amount  of  the 
note,  after  protest  and  notice.  He  was,  therefore,  entitled 
in  law  to  recover  a  moiety  of  the  amount  from  defendant 

2.  Because  the  evidence  was  sufficient  to  show,  that 
plaintiff  and  defendant  endorsed  the  note  for  the  accom- 
modation of  the  maker,  and  plaintiff,  therefore,  was  enti- 
ted  to  recover. 

3.  Because  the  evidence  of  Mr.  Salmond,  with  the  other 
evidence  in  the  case,  was  sufficient  to  prove  a  special 
agreement  between  plaintiff  and  defendant,  (made  after 
the  note  was  protested,)  that  if  plaintiff  would  pay  the 
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Bank  the  whole  amount  of  the  note,  defendant  would  give 
him  his  note  for,  and  pay  a  moiety  thereof;  and  therefore, 
his  evidence  should  not  have  been  over-ruled. 

4.  Because  Mr.  Salmond's  evidence  was  sufficient  to 
show  a  promise  by  defendant  to  the  Bank,  upon  sufficient 
consideration,  to  pay  plaintiff  one-half  the  amount  of  the 
note,  and  therefore  should  not  have  been  over-ruled. 

Smart y  for  the  motion. 
McDowell  and  Thompson^  contra. 

Oariay  per  Frost,  J.  The  only  question  presented  for 
consideration  in  this  case  is,  whether  endorsers  for  the  ac- 
commodation of  the  maker,  stand  in  the  relation  of  co« 
sureties  to  each  other,  so  as  to  create  between  them  a  lia- 
bility to  contribution.  By  the  very  form  and  legal  effect 
of  the  instrument,  an  endorser,  by  his  endorsement,  en- 
gages that  the  drawer  or  maker  will  pay;  or  that  he,  the 
endorser,  will  on  his  default  and  due  notice  thereof,  pay 
the  note  or  bill ;  and  the  simple  writing  of  the  name  on 
the  back  of  the  bill  or  note  implies  this  engagement,  and 
an  adequate  consideration  for  the  making  of  it ;  and  also, 
^4f  several  persons  endorse  a  note,  that  they  are  not  joint 
sureties  to  the  holder,  but  each  one  is  severally  liable ;  and  , 
they  are  liable  to  one  another  in  the  order  of  their  respec- 
tive endorsement,  so  that  any  later  endorser  may  recover 
of  any  prior  endorser,  whatever  he  may  have  paid  on  the 
note  to  the  holder."  Bail.  Bills,  151.  To  those  conditions 
each  and  every  one,  by  the  fact  of  endorsement,  is,  by  law, 
considered  as  assenting  and  bound.  The  liability  created 
by  contracts  is  determined,  in  many  particulars,  by  their 
form.  A  seal  imports  a  consideration,  a  deed  is  necessary 
to  convey  land,  and  a  written  contract  binds  the  parties 
strictly  according  to  the  terms  of  it.  One  having  become 
a  party  to  a  contract  in  either  of  these  forms,  is  subject  to 
all  the  incidents  and  liabilities  the  law  attributes  to  them. 
He  cannot  aver  a  want  of  consideration  to  a  bond,  nor 
claim  land  transferred  to  him  by  any  proof  of  contract, 
other  than  by  deed,  nor  vary  his  liability  under  a  written 
instrument,  by  the  clearest  proof  of  mistake  or  omission, 
operating  the  greatest  hardship.    An  endorsement  imports 
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'  a  consideration  as  much  as  a  seal ;  tiie  liability  of  the  eo- 
;'  dorsers  to  each  other,  in  the  order  of  succession,  is  as  well 
/  settled  in  law  as  that  a  deed  is  necessary  to  a  valid  trans- 
/  fer  of  land,  and  being  in  writing  excludes  parol  evidence 
/  to  vary,  contradict  or  explain  it,  under  the  well  established 
/    rule  on  that  subject.    These  positions  are  not  disputed  in 
i    their  application  to  endorsements  in  the  course  of  business, 
but  it  is  contended  that  they  do  not  apply  to  endorsements 
for  the  accommodation  of  the*  maker.    One  argument  for 
the  distinction  is,  that  there  is  no  consideration  passing 
between  accommodation  endorsers.     This  argument  can 
only  be  supported  by  begging  the  question,  for  if  the  lia- 
bility of  accommodation  endorsers  is  according  to  the  ef- 
fect of  the  endorsement,  there  is  a  consideration  between 
them,  not  of  benefit,  but  of  loss  to  one  party  who  may  be 
compelled  to  pay  the  note.    If  A.  promises  B.  that  if  B. 
will  join  A.  as  surety  to  G.  he,  A.  will  pay  the  debt  in 
case  C.  does  not,  and  will  stand  between  B  and  C's.  credi- 
tor, if  B  is  compelled  to  pay  the  money,  he  may  sue  A  on 
this  engagement,  and  the  payment  he  has  been  obliged  to 
make,  on  the  faith  of  A's  promis^,  is  sufficient  considera- 
tion to  maintain  the  action.    But  such  is  precisely  the 
l^al  eSect  of  a  prior  endorsement.    It  is  a  contract  with 
every  succeeding  endorser  who  sees  the  name  on  the  note, 
and  subscribes  his  name  under  it.    It  is  further  argued 
that  accommodation  endorsers,  being  sureties  to  the  holder 
of  the  note,  for  the  payment  of  it,  if  the  maker  does  not, 
( that  they  are  co-sureties,  and  may  claim  contribution  in 
/  that  character  against  each  other.    But  every  common 
i  liability  for  the  debt  of  another  does  not  create  the  relation 
/  of  co-sureties.     1  he  liability  of  co-sureties  to  contribution, 
'   does  not  depend  on  contract,  but  is  a  principle  of  relief  in 
equity,  from  which  it  has  been  transplanted  into  the  com- 
mon law  jurisdiction,  where  it  subsists  in  a  dwarfed  and 
feeble  condition.    But  even  in  equity,  where  its  ramifica- 
tions are  numerous  and  extensive,  it  is  admitted  that  one 
may  place  himself  out  of  the  reach  of  the  principle.    In 
Craythorne  vs.  Levinbumej  14  Ves.  159,  the  train  of  Ld.  El- 
^y     dj^n's  argument  is,  that  in  every  case  it  must  be  consider- 
'       ed,  if  the  meaning  of  the  instrument  executed  by  the  party 
is,  that  he  will  be  a  co-surety  with  the  other  party  bound. 
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or  be  considered,  with  reference  to  him,  as  if  he  were 
principal.  If  the  latter,  then  the  party  has  withdrawn 
himself  from  the  reach  of  the  principle ;  and  the  argument 
is  thus  summed  up.  ''That  a  party  may,  by  special  agree- 
ment, contract  so  as  not  to  be  liable  in  any  degree ;  and 
this  leads  to  the  true  ground,  the  intention  of  the  parties 
to  be  bound,  whether  as  co-surety,  or  only  if  the  other 
does  not  pay ;  that  is,  as  surety  for  the  surety,  and  not  as 
cosurety  with  him."  Unless  the  distinction  between  ac- 
commodation and  business  endorsements,  contended  for  by 
the  plaintiff,  be  granted  to  him  for  the  use  of  his  argument, 
an  endorsement  comes  precisely  within  the  description  of 
contract  which,  according  to  Ld.  Eldon,  is  exempted  from 
the  operation  of  the  principle  of  contribution.  The  first 
endorser  is  principal  to  the  second,  but  the  second  is  sure- 
ty to  the  first  endorser,  who  is,  with  the  second  and  all 
other  endojcsers,  sureties  to  the  holder,  but  successively  and 
supplementally  to  each  other,  in  the  order  of  their  endorse- 
ments, and  not  as  co-sureties.  It  is  further  argued  that 
the  law  recognizes  some  distinctions  between  accommo- 
dation and  business  endorsements ;  and  it  is  true  in  a  very 
few  particulars.  But  exceptions  prove  the  general  rule, 
and  the  diligence  of  the  plaintiff's  attorneys  has  been 
able  to  discover  only  two  authorities,  from  Ohio  and  North 
Carolina,  to  countenance  the  distinction  he  contends  for. 
If  then  (as  is  most  necessary  and  consistent  with  reason,) 
by  intendment  and  operation  of  law,  parties  are  liable  ac- 
cording to  the  legal  effect  and  import  of  the  instrument 
by  which  they  become  bound,  unless  the  plaintiff  can 
shew,  by  the  authority  of  adjudicated  cases,  that  the  effect 
and  import  of  an  endorsement  are  different  in  the  case  of 
endorsers  for  value,  and  endorsers  for  the  accommodation 
of  the  maker  or  any  third  party,  the  plaintiff  cannot  main- 
tain his  demand  for  contribution,  against  the  defendant. 
•  Not  a  case  can  be  found  in  the  English  books  giving  sanc- 
tion to  such  a  distinction.  The  Supreme  Court  of  the 
U,  States,  and  of  New  York,  Massachusetts,  Pennsylvania, 
Virginia,  Maryland,  Kentucky,  Louisiana  and  Connecticut, 
have  by  decisions  renounced  any  such  distinction.  McDonald 
V8.  JUcGrudery  3  Pet.  470 ;  Church  V8,  Barton,  9  Pick.  M7 ; 
Farmer^s  Bank  vs.  Vanmeter^  4  Rand.  553 ;  W^ood  vs.  RepoULy 
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3  Harr.  and  Johns.  125 ;  Murray  vs.  Judah,  6  Gowen,  484; 
H%X(m  ts.  JReed,  2  Littell  R.  176  ;  Brown  vs.  Motte,  7  J.  R. 
361 ;  Bank  of  Montgomery  vs.  Walker,  9  Sei^.  and  R.  239; 
18  Martin,  517 ;  Takot  vs.  Cdsswell,  3  Day.  R.  512. 

In  the  absence  of  any  decisions,  and  from  the  general 
conformity  of  the  law  of  the  several  States  with  the  Eng- 
lish law,  it  may  be  presumed  that,  on  this  subject,  it  is 
the  same  in  the  other  States  as  in  those  in  which  the 
question  has  been  made  and  decided.  Only  the  two  cases 
from  Ohio  and  North  Carolina  have  been  adduced  to  the 
contrary. 

In  this  State  the  very  question  was  decided  in  the  Bank 
of  the  State  vs.  Mc  WUlte,  4  McG.  438.    The  plaintiff  was 
non-suited,  and  the  appeal  was  taken  on  the  sole  ground, 
that   endorsers   for   the   accommodation    of  the    maker 
were  co-sureties  and  mutually  and  equally  liable;  but  the 
non-suit  was  affirmed ;  Nott  and  Johnson,  Justices,  resenr- 
^         ing  their  opinion  on  the  question.    In  Simons^s  JSx^or.  t». 
/    r    Hort,  3  Brev.  4»2,  the  same  principle  seems  to  have  been 
recognized.    If  was  an  action  by  the  endorser  to  recover 
from  the  maker  the  balance  which  remained  due  on  a 
note,  after  crediting  what  had  been  paid  by  the  maker. 
The  defence  was,  that  the  note  had  been  made,  and  the 
amount  of  it  obtained  by  discount  in  the  Bank,  for  the 
use  of  a  common  friend  of  the  parties  to  the  note ,  and 
proof  was  offered  to  shew  a  special  agreement  between 
the  parties,  that  the  maker  should  pay  only  half  the  note. 
Having  paid  more  than  that  proportion,  he  contended  he 
should  have  a  verdict.     But  the  jury  found  for  the  plain- 
tiff the  balance  due  on  the  note,  and  a  new  trial  was  re- 
fused.    The  case  seems  to  have  been  decided  entirely  on 
the  proof  of  the  special  agreement.    But  the  affirming  of 
the  verdict  seems  inconsistent  with  the  recognition  of  the 
parties  to  accommodation  paper  as  co-sureties,  since  the 
fact  that  the  note  had  been  made  and  endorsed  for  the  use 
of  a  third  person,  appears  to  have  been  undisputed.    No 
case  can  be  found  in  the  judicial  records  of  this  State,  in 
which  a  6rst  endorser  paying  a  note,  has  recovered  contri- 
bution against  the  other  endorsers.    If  the  law  had  not 
always  been  well  settled,  known  and  acquiesced  in  by  tbe 
people,  the  court  would  have  teemed  with  such  cases,  as 
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they  do  with  suits  to  enforce  the  recognized  liabilitiefii  of 
parties  to  notes ;  w.hich  constitute  the  principal  eyidenoeis 
of  indebtedness  in  the  communitj. 

Considerations  of  expediency,  which  it  is  supposed  may 
affect  the  judgment  of  the  court,  serve  to  confirm  the  con- 
clusion from  argument  and  authority.    For  ages  todorsc^   i 
ments  have  b€j<en  in  use,  as  a  form  of  contract,  binding  tive 
parties  as  sureties  in  successive  liability.  They  have  beeft  | 
long  and  invariably  known  to  the  people  of  this  State,  by 
common  and  familiar  use,  as  importing  that  engagement. 
It  is  unwise,  unless  from  very  urgent  considerations  of 
policy  or  convenience,  to  change  the  form  and  effect  of  th^ 
common  securities  of  the  country.    Such  changes,  even  by 
legislation,  greatly  disturb  the  operations  of  business ;  ana 
when  made  by  judicial  decisions,  which  are  retrospectife 
in  their  effect,  operate  extensive  mischief  and  injustice. 
The  adoption  of  the  distinction  contended  for  by  the  plain- 
tiff, would  affix  liabilities  to  parties  on  note,  to  the  amount 
of  many  millions,  contrary  to  their  understanding  and  in- 
tention when  the  contracts  were  made.    Regard  to  conve- 
ni^ce  in  a  commercial  and  wealthy  community,  unites 
with  ancient  usage  in  this  State,  to  require  some  form  of 
written  contract  importing  a  successive  liability  of  sure- 
ties.   Joint  and  several  bonds,  notes  and  endorsements, 
are  familiarly  known  as  the  forms  creating  the  obligation 
of  co-suretyship.    Endorsers  may  engage  between  tnem- 
selves  for  contribution.    The  question  of  expediency,  then,  / 
is  resolved  into  this,  whether  endorsements  shall  import  a  ; 
uniform,  determinate  liability  between  the  parties^  consist-   / 
ent  with  the  form  and  import  of  the  instrument,  subject  to   [ 
parol  proof  of  special  agreement  between  the  parties  foi; 
contrioution ;  or  be  subject  to  an  embarrassiag  distinctioiii 
to  be  established  by  parol  between  such  as  are  for  vahie  aii4 
such  as  are  the  effect  of  endorsements  for  accommodation^ 
as  importing  a  common  liability,  subject  to  be  counteractr 
ed  by  parol  proof  of  agreement  between  the  accommoda* 
tion  endorsers,  that  they  should  be  liable  as  successive 
sureties    Thus  parol  proof  is  to  be  admitted  to  vary  the 
certain,  well  understood  effect  of  an  endorsement,  by  pitoof 
that  it  was  not  for  value,  and  to  impose  on  the  parties  the 
neces^ty  of  further  parol  proof  df  agreement,  to  restore  the 
95  *- 
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respective  liabilities,  which,  without  the  distinction  it  is 
proposed  to  introduce,  the  instrument  would  certainly  im- 
port by  its  terms.    It  may  comport  with  the  poverty  and 
simple  dealings  of  an  uncivilized  people  that  all  contracts 
abould  subsist  in  parol  only ;  but  the  necessities  of  com^ 
merce,  trade  and  exchanges  in  a  wealthy  and  commercial 
.'  community,  require  written  securities  of  various  form  and 
;  effect,  to  express  and  confirm  various  modifications  of  con- 
'  tract 

On  grounds  of  law,  as  well  as  expediency,  the  distinct 
tions  urged  for  the  plaintiff  cannot  be  supported,  and  the 
motion  to  set  aside  the  non-suit  is  refused. 

RicHAnpsoN,  Evans,  Buri^^n  and  Wardlaw,  JJ.  con. 
curredf 


N.  N.  Spaiding  vs.  Z>.  Lesley. 

1.  On  the  27th  July,  1827,  R.  M.  G.  placed  in  the  hands  of  T.  O.,  an 
attorney,  the  note  of  J.  C.  Ai,  payable  to  W.  or  bearer,  for  collection,  and 
the  attorney  placed  it  in  the  hands  of  M.,  an  attorney  where  the  maker  resi- 
ded, T.  being  his  assistant  counsel.  Suit  was  brought  by  M.,  and  compro- 
mised by  the  taking  of  a  new  note,  payable  to  J.  C.  C.  or  bearer,  for  $500, 
25th  September,  1828 ;  which  note  also  passed  into  the  hands  of  T.  G., 
who  put  it  into  the  hands  of  defendant,  L.,  for  collection,  3d  February,  1830. 
L.  brought  suit  in  T.  G's.  name,  and  receiyed  the  money  prior  to  June, 
1830.  November  llth,  1829,  R  M.  C.  who  had  placed  the  original  note 
in  T.  GKs.  hands,  wrote  to  T.,  expressing  his  satisfaction  that  the  matter 
had  been  brought  to  a  close,  adding  that  S.  (the  plaintiff,)  had  advanced 
him  the  money  for  the  demand,  and  wished  it  settled  immediately;  also 
signing  a  blank,  to  be  filled  up  as  an  order,  which  was  done,  directing  T.  to 
pay  to  S.  the  amount  that  might  be  received  in  the  case  in  which  he  was 
emjdoyed,  deducting  one  hundred  dollars  as  a  fee.  In  this  letter  he  also 
enclosed  die  receipt  for  the  note  he  received  from  T.  G ,  and  his  receipt  ibr 
the  #900  note.    May  30th,  1830,  T.  O.  paid  to  R.  M.  C.  9400,  in  fiili  o^ 
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the  note  for  9500,  given  by  J.  Ci  M.  to  J.  C.  C,  retaming  fees.  On  receipt' 
ing  for  the  money,  R  M.  C.  certified  that  T.  G's.  original  receipt  was  in 
the  possession  of  S.,  which  was  to  be  obtained  and  delivered  up.  June  19th, 
1830,  T.  G.  wrote  to  T.,  saying  he  had  understood  (after  the  note  was  put 
in  Us.  hands  for  collection,)  that  his  receipt  had  been  transferred  to  S.,  as 
collateral  security  for  $200.  On  2l8t  June,  1830,  T.  and  S4  gave  notice  to 
L.  of  their  claim  to  the  money  then  in  his  hands ;  and  in  February,  1832, 
S.  brought  suit  against  L..  T.  testified  that  soon  after  he  received  R.  M. 
Cs.  letter,  he  saw  and  conferred  with  plaintifif  and  J.  C.  C,  payee  of  last 
note,  and  learned  from  both)  in  presence  of  each  other,  that  the  claim  was 
transferred  to  plaintiff! 

2.  Held^  that  the  action  could  not  be  maintained)  there  being  no  legal  as- 
signment to  plaintiff 

3.  Also,  because,  at  most,  the  letter  and  order  to  T*  was  revocable^  Und 
was  actually  revoked,  by  the  principal  subsequently  receiving  the  money 
himself. 

4.  Also,  regarding  the  order  as  drawn  directly  upoii  defendant  L.,  or  T*. 
G.,  or  that  it  was  a  regiilar  assignment  of  the  Claim  upon  X  C  M.,  whep 
collected,  or  in  defendant's  hands  for  coilection,  that  on  general  principlei^ 
plaintiff  could  tiot  support  his  action  for  money  had  and  received.  The  ge^ 
neral  rule  which  governd  this  action  is,  that  the  money  shotlld  have  been 
originally  received  to  the  tise  of  the  plaintiff 

Before  EarlE)  J.  Abbeville^  Spring  Term^  1834. 

B^ort  and  Opinion  of  the  Presiding  Judge* 

Assumpsit  for  money  had  and  rdceived. 

On  the  27th  July^  1827,  Robert  M.  Garter  placed  In  thd 
hands  of  Thomas  Glascock,  Esq.)  a  lawyer  of  Augusta^ 
6a.,  a  note  of  John  C.  Martin,  payable  to  Montfort  Wells^ 
or  bearer,  for  $900,  for  collection.  Mr.  Glascock  placed 
the  note  in  the  hands  of  Mr.  McCraven^  an  attorney,  of 
Abbeville,  where  Martin  resided,  who  brought  suit,  be' 
ing  attorney  of  record;  W.  Thompson,  Esq.^  assistant 
counsel.  This  suit  was  compromised,  and  Martib  gave  a 
new  note  for  $500,  payable  to  J.  G.  Garter,  or  bearer,  da* 
ted  25th  Sept.  1828.  This  note  also  passed  into  the  hands 
of  Mr.  Glabcock,  who  placed  it,  on  3d  February,  1830,  in 
the  hands  of  defendant,  foi"  collection,  who  brought  suit  in 
the  name  of  Thomas  Glascock,  as  plaintiff,  and  received 
the  money  from  Martin,  previous  to  June,  1830. 

On  the  11th  November^  1829,  Robert  M.  Carter,  who 
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placed  the  original  note  of  $900  in  the  hands  of  Glascock, 
for  collection,  wrote  to  Mr.  Thompson,  expressing  his  sa- 
tisfaction that  he  had  brought  the  affair  to  a  conclusion, 
and  adds,  ''Mr.  Spalding,  (plaintiff,)  is  about  starting  for 
Oduitibia,  and  has  advanced  me  the  money  for  the  de- 
mand, which  he  wishes  settled  immediately.  You  will 
please  pay  him  the  amount,  retaining  the  fee  of  $100,  as 
you  mention.  As  I  don't  Icnow  the  exact  form  of  the  or- 
der vou  wish,  I  have  signed  a  blank,  and  enclosed  a  receipt 
for  the  note  which  I  received  from  Mr.  Glascock  f  and  en- 
closed G's.  receipt  for  the  $900  note.  The  blank  order  was 
filled  up  thus :  "W.  Thompson,  Esq.,  pay  to  Mr.  Spalding 
the  amount  which  may  be  received  in  the  case  which  you 
were  employed  in  on  my  behalf  against  John  C.  Martin, 
after  deducting  your  fee  of  one  hundred  dollars,  (signed,) 
Robert  M.  Carter." 

On  the  30th  May,  1830,  Mr.  Glascock  paid  to  Robert  M. 
Garter  $400,  in  full  of  the  note  for  $500,  given  by  Martin 
to  John  G.  Garter,  placed  in  the  hands  of  David  Lesley 
for  collection  ;  the  said  G.  retaining  fees  due  himself  and 
McCraven,  for  settling  the  original  case  ;  see  receipt  of  Ro- 
bert M.  Garter,  and  also  a  certificate  of  the  same  date,  that 
the  original  receipt  of  Glascock  was  not  in  his  possession, 
but  in  that  of  Spalding,  which  he.  Garter,  was  to  obtain 
and  deliver  up. 

On  the  19th  June,  1830,  Mr.  Glascock  writes  to  Mr. 
Thompson,  in  which  he  says :  M  understood"  (after  the 
note  was  placed  in  Lesley's  hands)  ''that  ray  receipt  had 
be^n  transferred  to  one  Spalding,  as  collateral  security  for 
$200,''  Ac. 

On  the  21st  June,  1830,  W.  Thompson,  Jr.,  and  N.  N. 
Spalding,  the  plaintiff,  gave  notice  to  the  defendant  of  their 
daim  to  this  money,  the  same  being  then  in  his  hands; 
and  in  February,  1832,  the*plaintiff  brought  this  action. 
Some  other  papers  were  in  evidence,  which  are  not  deem- 
ed important  Mr.  Thompson  proved  that  soon  after  he 
nceived  R.  Garter's  letter  in  Goiumbia,  he  saw  and  con- 
ferred with  the  plaintiff  and  John  G.  Garter,  the  payee  of 
the  last  note,  and  he  learned  from  both,  in  presence  of  each 
other,  that  the  claim  was  transferred  to  the  plaintiff. 

On  Ibe  foregoing  facts,  I  was  of  opinion  that  the  plain- 
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tiff  oould  not  recover,  and  ordered  a  non^auit.  The  prin- 
ciples on  which  the  case  is  to  be  decided  against  the  plain- 
tiff's right  to  maintain  this  action  are,  I  think,  obvious  and 
well  established. 

In  the  first  place,  the  letter  of  Carter  to  Mr.  Thompson, 
and  his  order  on  the  latter,  in  favor  of  the  plaintiff,  do  not 
constitute  an  assignment ;  it  was  not  a  transfer  of  the  note 
which  was  then  in  the  hands  of  Glascock,  or  of  McOra- 
ven,  a  sub-^agent  appointed  by  him.  It  was  an  order  to 
pay  ^Hhe  amount  which  may  be  received."  It  was  not 
binding  on  Mr.  Thompson  without  acceptance,  and  of  this 
there  was  no  proof;  and  if  be  had  accepted,  it  could  only 
have  been  to  pay  when  he  received.  He  had  not  the  funds 
— he  bad  not  the  note — he  does  not  appear  to  have  had 
authority  to  receive  the  funds,  or  to  demand  the  note.  The 
agency  of  Glascock,  and  that  of  defendant,  were  not  re- 
pealed; and  Mr.  Thompson  could  not,  before  or  after  the 
order,  compel  either  of  them  to  pay  him  the  funds.  But 
it  was  no  more,  at  the  utmost,  than  an  order  to  an  agent 
to  pay  money  to  another,  which  was  revocable,  and  was 
revoked,  by  the  principal  subsequently  receiving  it  him- 
self I  would,  however,  take  a  broader  view  of  this  case, 
and  instead  of  deciding  it  upon  technical  objections  to  the 
form  of  the  order,  let  it  be  supposed  that  it  was  drawn  di- 
rectly upon  Lesley,  or  upon  Glascock ;  or  that  it  was  a  re- 
gular assignment  of  the  claim  upon  Martin,  when  collect- 
ed, or  in  the  hands  of. Lesley  for  collection.  I  think  it 
clear,  that  on  general  principles,  the  plaintiff  cannot  sup- 
port this  action  for  money  had  and  received.  The  general 
role  which  governs  this  action  is,  that  the  money  should 
have  been  originally  received  to  the  use  of  the  plaintiffr 
He  must  be  entitled  to  it  at  the  time  of  its  actual  receipti 
or  he  must  establish  the  liability  of  the  defendant,  by  proof 
of  some  subsequent  arrangement,  agreement,  or  special 
undertaking,  on  the  part  of  the  latter,  by  which  he  consent^ 
ed  to  become  the  debtor  of  the  plaintiff,  and  either  pro* 
mised  to  pay  him  the  money,  or  to  hold  it  for  his  use,  bv 
assenting  to  the  assignment.  A  chose  in  action,  in  general, 
is  not  assignable ;  and  I  know  no  exception  to  the  rule, 
that  a  man  cannot  be  made  a  debtor  without  his  consent, 
so  as  to  subject  him  to  an  action  ex  eorOi'octu.    1  Ea.  103 ; 
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3  B.  <ft  P.  559 ;  3  Term,  180.  Why  else  is  an  acceptance 
necessary  to  charge  the  drawee  of  a  bill  of  exchange,  which 
is  only  an  assignment  of  a  chose  in  action,  sanctioned  by 
the  law  merchant  1 

An  undertaking,  as  agent,  to  sell  goods  or  to  collect  mo- 
ney, gives  rise  to  the  obligation  to  account.    Monies  thus 
received  are  to  the  use  of  the  employer,  and  he  may  main- 
tain an  action  for  money  had  and  received.    Before  collec- 
tion of  the  money,  or  sale  of  the  goods,  he  may  transfer  the 
right  of  property  to  another,  in  the  paper  to  be  collected, 
or  the  goods  to  be  sold  ;  and  the  assignee  may  withdraw 
them  from  the  possession  of  the  agent,  whose  agency  is 
thus  revoked.    But  if  the  principal  merely  direct  an  appli- 
cation of  the  proceeds  when  received,  or  draw  a  bill  or  or- 
der in  favor  of  another,  it  does  not  operate  as  an  assign- 
ment, so  as  to  subject  the  agent  to  an  action  at  the  suit  of 
the  third  person.  Even  an  agreement  to  accept  a  bill,  will 
not  sustain  a  count  for  money  had  and  received.    1  East, 
103.    In  the  case  of  ffilliams  vs.  Eoeiett,  14  Ea.  581,  this 
point  was  fully  discussed.    And  supposing  the  letter  to 
Mr.  Thompson  to  have  been  directed  to  the  defendant,  and 
the  note  on  Martin  to  have  been  a  bill  previously  remitted 
by  Garter  to  the  defendant  for  collection,  it  would  be  pre- 
cisely the  case  before  the  court.    And  Lord  EUenborough 
says,  in  that  case,  in  relation  to  the  order  of  the  princi- 
pal, who  remitted  the  bill  to  the  defendant,  to  pay  the  pro- 
ceeds, when  received,  to  the  plaintiffs,  'it  is  entire  to  the 
remitter,  to  give  and  countermand  his  own  directions  re- 
specting the  bill,  as  often  as  he  pleases ;  and  the  persons 
to  whom  the  bill  is  remitted,  may  still  hold  the  bill  till  re- 
ceived, and  the  amonnt,  when  received,  for  the  use  of  the 
remitter  himself,  until,  by  some  engagement  entered  into 
by  themselves,  with  the  person  who  is  (he  object  of  the 
remittance,  they  have  precluded  themselves  from  so  doing, 
and  have  appropriated  the  remittance  to  the  use  of  such 
person."    Has  the  defendant  entered  into  any  such  engage- 
ment with  the  plaintiff?  or  has  Glascock,  supposing  the 
defendant  to  stand  in  his  shoes  '\  The  latter  never  received 
notice,  at  least  there  is  no  proof  that  he  did,  even  of  the 
plaintiff's  claim*     He  admits  in  his  letter,  that  he  had 
heard  o{  his  receipt  for  Martin's  note  being  transferred  to 
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plaintiff,  as  collateral  security  for  $200.  But  instead  of 
assenting  to  this  arrangemnt,  and  agreeing  to  hold  the  funds 
to  the  use  of  the  plaintiff,  he  disavowed  it  by  paying  Gar- 
ter;  and  the  defendant  received  the  notice  of  the  plaintiff's 
claim  after  Glascock  had  settled  with  Carter,  but  before  he 
had  paid  over  to  Glascock  the  money  received  from  Mar- 
tin. So  far  as  I  can  perceive,  the  defendant  has  come  un- 
der no  engagement  which  makes  him  liable  to  the  plaintiff 
in  this  action. 

The  plaintiff  appealed,  and  moved  to  set  aside  the  non- 
suit, for  error  of  the  circuit  Judge,  on  the  following  grounds : 

1.  That  there  was  no  legal  assignment  by  Carter  to 
the  plaintiff. 

2.  That  if  the  letter  and  order  to  Thompson  were  a  le- 
gal power  to  receive,  that  power  was  revoked  subsequent- 
ly by  Carter. 

3.  Because,  regarding  Lesley  and  Glascock  as  one,  the 
money  was  not  received  to  plaintiff's  use,  and  therefore 
this  action  does  not  lie,  inasmuch  as  a  party  receiving  mo- 
ney cannot  be  made  liable,  unless  the  money  be  received 
to  his  use  by  consent  of  the  defendant 

A.  Bart^  for  the  motion.     Wardtato  &  Perrin^  contra. 

Per  Curiam.  We  think  Mr.  Justice  Earle  has  put  this 
case  upon  the  true  ground,  and  concur  with  him  in  opin- 
ion.   Motion  dismissed. 


IN  THE  COURT  OF  ERRORS. 

COLUMBIA,  MAT,  1844. 

t/ud^  and  Chancellors  present. 

Hon.  David  Johnson, 
''     J.  S.  Richardson, 
«     J.  J.  Evans, 
"     J.  Johnston, 
«     J.  B.  O'Nball, 

"        A.   P.   BUTLBR, 
«        B.   F.   DUNKIN, 

"     D,  L.  Wardlaw, 
"      Edward  Frost. 

Qhoncellor  Harpbr,  absent  from  iadiBipoffiUop. 


Ihe  State^  ex  relatione  Mrs.  Kohne^  vs.  James  Simons  and 
B.  C.  Pressky. 

\,  The  Act  of  1835,  (7  Stat.  472,  3,)  provides  that  it  shall  not  be  lawful 
for  a  person  to  bring  into  this  State,  as  a  servatU^  any  slave  who  has  been 
carried  out  of  the  same,  if  daring  the  absence  of  such  slave,  he  or  she  has 
been  in  any  State  North  of  the  Potomac,  &c. ;  and  any  person  violating  the 
Act  is  subjected  to  a  forfeiture,  and  the  slave  is  liable  to  be  sold.  The  sl^^ve 
of  the  relatrix  in  prohibition  had  been  seized  by  a  constable,  upon  infc^rma- 
tion  made  by  one  of  the  respondents  to  the  other,  (a  Magistrate,)  as  Jiab^ 
under  the  Act  of  1835.  These  respondents  were  about  organizing  a  point 
of  Magistrates  and  Freeholders,  under  the  7th  section  of  the  Act,  tp  pro* 
nounce  the  judgment  of  forfeiture,  and  cause  the  slave  of  the  relatrix  Jto  ^ 
sold.  Conceding  thp  unconstitutionality  of  the  Act,  the  respondent^  liffi* 
tended  that  the  writ  of  prohibition  would  not  lie,  as  they  were  private  per- 
96 
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sons  not  acting  in  a  judicial  capacity ;  but  their  acts  being  preliminary  to,  and 
part  of,  the  proceedings  necessary  to  produce  a  condemiation  of  the  slare, 
according  to  the  Act,  the  Court  held  that  the  writ  of  prohibition  lay  to 
restrain  them,  as  an  inferior  jurisdiction,  acting  under  a  fiike  assumption  of 
judicial  authority,  at  any  stage  of  the  proceeding. 

2.  The  Act  of  1835,  (7  Stat  472, 3,)  not  being  sanctioned  by  the  law  exist* 
ing  at  the  adoption  of  the  State  Constitution,  and  not  proceeding  by  the  com* 
mon  law  mode  of  trial  by  jury,  is  so  far  unconstitutional  and  void. 

Before  O'Neall,  J.  at  Oiambers^  Charleston^  March  7ih^ 

1842. 

Report  of  the  presiding  Judge. 

This  was  a  motion  for  prohibition.  The  suggestion  sta- 
ted that  Mrs.  Kohne  was  the  owner  of  a  female  slave  call- 
ed Emma,  who  had  been  seized  by  a  constable,  under  an 
information  made  by  James  Simons  to  B.  G.  Pressley,  a 
magistrate — that  the  said  slave  had  been  carried  before 
him  to  be  condemned  as  forfeited  by  the  owner,  for  being 
taken  by  her  mistress  to  the  North  of  the  Potomac,  into 
some  State  or  States  from  which  slaves  are  forbidden  to 
come  into  this  State ;  and  that  the  respondents  were 
about  organizing  a  Court  of  two  Magistrates  and  five  Free- 
holders, under  the  Act  of  1835,  (7  Stat.  472,  3,)  to  pro- 
nounce the  judgment  of  forfeiture,  and  cause  the  slave  to 
be  sold. 

I  most  sincerely  regret  the  necessity  imposed  upon  me, 
of  deciding  as  to  the  validity  of  a  State  law ;  and  tne  more 
especially,  that  from  my  other  duties  I  shall  not  be  able 
to  so  satisfactorily  consider  the  subject,  as  the  interest 
manifested  by  the  parties  would  seem  to  require.  But  as 
well  and  as  briefly  as  I  can,  I  will  state  my  reasons  for  the 
conclusion  to  which  I  have  come. 

The  Act  of  1835,  (pages  36,  37,)  provides,  "Neither 
shall  it  be  lawful  for  a  person  to  bring  into  this  State,  as  a 
servant^  any  slave  who  has  been  carried  out  of  the  same, 
if  at  any  time  during  the  absence  of  such  slave  from  this 
State,  he  or  she  hath  been  in  parts  or  places  situate  in  Eu* 
rope,  in  the.  West  Indies,  or  Mexico,  or  any  part  of  South 
America,  or  in  any  State  north  of  the  Potomae,  or  city  of 
tfashtngton;  and  any  person  who  shall  bring  into  this 
State  any  slave,  contrary  to  the  meaning  of  this  Act,  shall 
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forfeit  and  pay  the  sum  of  $1000,  for  each  such  slave,  to  be 
recovered  in  an  action  of  debt,  in  anycourt  having  jurisdic- 
tion; and  each  and  every  such  slave  shall  be  forfeited,  as 
is  hereinafter  provided  in  this  Act ;  Provided,  that  nothing 
herein  contained  shall  prevent  any  owner  from  bringing 
into  this  State  any  runaway  slave  who  may  have  been  re- 
taken." 

The  seventh  section  provides,  *'  that  it  shall  and  may  be 
lawful  for  any  white  person,  on  the  arrival  of  any  slave 
into  this  State,  from  any  other  State,  or  foreign  port,  to 
arrest  and  carry  him  or  her  before  some  Magistrate  of  the 
district  or  parish  where  he  or  she  may  be  taken ;  and  it 
shall  be  the  duty  of  the  sheriff,  or  any  constablle  of  the  dis« 
trict  or  parish  into  which  such  slave  shall  be  brought,  as 
aforesaid,  on  information  given,  to  arrest  any  slave  arriv- 
ing, brought,  or  introduced,  into  this  State,  from  any  other 
State,  or  foreign  port,  and  carry  him  or  her  before  some 
magistrate  as  aforesaid,  who  shall  forthwith  commit  such 
slave  or  slaves  to  prison,  and  there  keep  him  or  her  until 
the  owner  or  person  introducing  such  slave  or  slaves  into 
this  State,  shall  make  oath,  that  at  no  time  during  the  ab- 
sence of  such  slave  or  slaves  from  this  State,  he,  she,  or 
they,  have  been  in  any  part  or  place  prohibited  by  this 
Act;  and  should  such  owner  or  person  introducing  such 
slave  or  slaves,  neglect  or  refuse  to  make  such  oath,  for 
the  space  of  ten  days  after  he  or  she  shall  have  received 
notice  of  the  arrest  of  such  slave  or  slaves,  and  of  the  cause 
thereof,  it  shall  be  ihe  duty  of  the  magistrate  aforesaid,  to 
form  a  court  of  two  magistrates  and  five  freeholders,  and 
on  proof  to  the  satisfaction  of  such  court,  that  sueh  slave 
or  slaves  have  been  beyond  the  limits  of  this  State,  and 
that  such  owner  or  person  who  shall  have  introduced 
them  into  this  State,  as  aforesaid,  after  having  been  duly 
served  with  the  notice  of  such  slave  or  slaves  having  been 
arrested,  as  aforesaid,  and  of  the  cause  of  such  arrest,  has 
neglected  or  refused  to  make  oath  as  aforesaid,  it  shall  then 
be  lawful  for  the  said  court  to  order  the  said  slave  or 
slaves  to  be  sold  at  public  sale,  and  the  proceeds  of  such 
sale  shall  go  and  be  appropriated,  one  half  to  the  use  of 
the  State,  and  the  other  half  to  the  use  of  the  informer." 

These  sections  are  thought  to  be  contrary  to  those  parts 
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of  tke  Stale  constitotion  wkieb  declare  tkat  no  mtti  shall 
be  de|Hrived  of  bis  life,  liberty,  or  property,  but  by  tbe  judg* 
ment  of  bis  peers,  or  tbe  law  of  the  land,  and  that  the  tnal 
by  jury,  as  heretofore  used  in  this  State,  shall  be  forever 
inviolably  preserved.  The  very  able  judgment  of  Mr.  Jus* 
tice  Waties,  in  Zyktra^a  case,  1  Bay,  382,  has  very  well 
defined  the  ancient  meaning  of  the  law  of  the  land.  But 
in  this  State,  I  think,  it  has  a  little  wider  meaning  than  is 
tbere  given  to  it  I  suppose  it  may  very  well  compreheiid 
the  statute  and  common  law,  existing  at  the  forming  of  the 
constitution.  This  view  is  much  strengthened  by  £e  pro- 
vision declaring  that  the' trial  by  jury,  as  heretofore  used 
in  this  State,  shall  be  forever  inviolably  preserved.  It,  as 
read  in  connection  with  the  preceding  part,  would  give  to 
the  citizen  all  the  guarantees  of  life,  liberty,  and  property, 
arising  from  the  common  and  statute  law  of  this  State,  as 
administered  in  the  courts  of  this  State  of  superior  or  liin* 
ited  jurisdiction,  at  the  adoption  of  the  constitution.  White 
V.  Kendriok,  1  Brev.  Rep.  469.  State  v.  Maxcy,  1  M'MuU. 
501. 

It  is  true,  that  a  Court  of  Justices  and  Freeholders,  at 
that  time,  was  an  acknowledged  tribunal  for  the  trial  of 
slaves,  free  n^roes,  Indians  not  in  amity  with  this  govern* 
ment,  mulattoes,  and  mustizoes,  for  crimes,  but  such  a 
thing  as  such  a  court  having  jurisdiction  to  impose  fines, 
pr  declare  forfeitures,  against  free  white  persons,  was  alto- 
gether unknown.  In  the  single  instance  of  vagrancy,  it 
was  an  acknowledged  tribunal,  adjudging  the  rights  of 
white  persons,  but  there  it  had  not  final  jurisdiction^  and 
was  more  in  the  character  of  a  commission  of  tbe  peace 
than  any  thing  else. 

The  Acts  subsequent  to  tbe  constitution,  which  provided 
for  a  summary  forfeiture  of  slaves  brought  into  this  State, 
have  never,  that  I  am  aware  of,  been  enforced,  and  if  they 
have,  they  have  never  met  with  a  judicial  approbation. 
Indeed,  it  is  impossible  that  the  rights  of  property  can  be 
defeat^  by  any  proceeding  so  utterly  inconsistent  with  a 
due  course  of  law. 

It  is  objected  that  the  writ  of  prohibition  does  Hot  lie. 
But  it  is  clear  that  tbe  whole  proceedings  before  the  laagis- 
tiate  are  but  tbe  incipient  stages  by  wluch  iJbe  forfeitiiie  is 
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to  be  carried  out.  He  has  tko  jurisdiction  of  the  matter, 
and  the  writ  of  protiibition  must  be  ordered  to  prevent  all 
further  proceedings.  It  is,  therefore,  ordered,  that  the  writ 
of  prohibition,  as  prayed  by  the  suggestion,  do  issue. 

Grounds  of  Appeal. 

1.  Because  the  writ  of  prohibition  does  not  lie,  to  re- 
strain private  persons,  and  it  is  submitted  that  the  defend- 
bnts  bear  no  other  character  than  that  of  private  personi^ 
in  this  proceeding. 

2.  Because  the  A.  A.  1835,  section  7,  is  not  contrary  to 
the  constitution  of  this  State. 

SkmofM  and  Pressley,  for  the  motion. 
Petigru  and  Leseme^  contra. 

Cbna,  per  O'Nball,  J.  The  su^estion  states  that 
Bliasa  Kohne  is  the  owner  of  a  slave  called  Emma,  who 
had  been  seized  by  a  constable,  under  an  information  made 
by  James  Simmons,  to  the  magistrate,  B.  O.  Pressley,  and 
had  been  carried  before  him  to  be  condemned,  as  forfeited 
by  the  owner,  for  being  taken  by  her  mistress  to  the  north 
of  the  Potomac,  into  some  State  or  States  from  which 
slaves  are  forbidden  to  come  into  this  State ;  and  that  the 
respondents,  Under  the  Act  of  1835,  (Acts  of  '35,  pages  36 
and  37,)  are  about  organizing  a  Court  of  two  Magistrates 
and  jfive  Freeholders,  to  pronounce  the  judgment  of  forfei- 
feiture,  and  cause  the  slave  to  be  sold.  The  writ  of  pro- 
hibition was  prayed  for,  and  granted,  on  the  ground  that 
the  Act  authorizing  these  proceedings  was  unconstitutional 
and  void.  The  question  here  has  been  presented  in  a  two 
lold  point  of  view.  1st.  Will  the  writ  of  prohibition  lie? 
#ted.  Is  the  Act  unconstitutional  1  1st.  In  considering  the 
'first  question,  it  will  be  considered  as  conceding  the  un- 
atitationality  of  the  Act.  It  then  assumes,  that  the  defend- 
ants are  merely  private  persons,  acting  upon  their  own 
authority,  and  not  in  a  judicial  capacity.  It  will,  however, 
be  aeen^  on  examining  the  6th  and  7th  sect,  of  the  Act 
'35)  (7  Statutes  at  Large,  473,  473,)  that  the  acts  of  the  de- 
fendants are  preliminary  to,  and  part  of,  the  proceedings 
necessary  to  produce  a  condemnatioki  of  the  slave,  as  for- 


766  The  Statb  ▼«.  Simons  et  al. 

feited  according  to  the  provisions  of  the  Act  of  '35.  Re- 
garded in  this  way,  the  only  question  is,  has  the  inferior 
jurisdiction,  which  has  thus  commenced  to  act,  jurisdiction 
of  the  subject  matter  ;  if  it  has  not,  the  writ  of  prohibition 
lies  to  arrest  its  proceedings  in  any  stage.  The  analogous 
case  constantly  occurring  in  our  Courts,  where  a  man, 
who  alleges  he  is  a  white  man,  is  charged  before  a  Court 
of  Magistrates  and  Freeholders  with  a  crime,  is  an  illustra- 
tion of  the  rule ,  there  the  writ  of  prohibition  lies  to  arrest 
the  proceedings  in  any  stage,  until  the  question  of  color 
be  determined,  and  if  it  be  found  for  the  relator,  then  the 
prohibition  is  made  absolute  and  perpetual.  So  in  this  case, 
if  the  Act  be  unconstitutional,  the  whole  authority  for  the 
proceedings  is  taken  away,  and  the  writ  of  prohibition 
must  go  against  this  false  assumption  of  judicial  authority. 
2nd.  Tne  6th  section  of  the  Act  of  '35,  provides  for  the 
case  of  a  slave  carried  out  of  the  State  for  a  time,  and  dur- 
ing that  time  visiting  any  State  north  of  the  Potomac,  or 
City  of  Washington,  and  afterwards  being  brought  into 
this  State,  and  in  such  case  declares  the  person  introduc- 
ing such  slave  into  this  State  to  be  liable  to  a  forfeiture  of 
$1000,  and  that  such  slave  shall  be  forfeited.  The  7th 
section  provides  the  mode  of  proceeding  to  consummate  the 
forfeiture  of  the  slave.  It  authorizes  any  white  person  or 
constable,  on  information,  to  seize  the  slave,  and  carry  bim 
or  her  before  some  magistrate,  "  who  shall  forthwith  com- 
mit such  slave  to  prison,  and  there  keep  him  or  her,  until 
the  owner  or  person  introducing  such  slave  into  this  State, 
shall  make  oath,  that  at  no  time  during  the  absence  of  such 
slave  from  this  State,  he  or  she  have  been  in  any  part  or 
place  prohibited  by  this  Act.  And  should  such  owner  or 
person  introducing  such  slave  neglect  or  refuse  to  make 
such  oath  for  the  space  of  ten  days  after  he  or  she  shall 
have  received  notice  of  the  arrest  of  such  slave,  and  of  the 
cause  thereof,  it  shall  be  the  duty  of  the  magistrate  to  form 
a  Court  of  two  Magistrates  and  five  Freeholders,  and  on 
proof  to  the  satisfaction  of  such  court  that  such  slave  has 
been  beyond  the  limits  of  this  State,  and  that  such  owner 
or  person  who  shall  have  introduced  such  slave  into  this 
State,  aforesaid,  after  having  been  served  with  the  notice 
of  such  slave  being  arrested,  as  aforesaid,  and  of  the  came 
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of  such  arrest,  has  neglected  or  refused  to  make  oath  as 
aforesaid,  it  shall  then  be  lawful  for  said  court  to  order  the 
said  slave  to  be  sold  at  public  sale,  and  the  proceeds  of  such 
sale  shall  go  and  be  appropriated  one  half  to  the  State,  and 
the  other  half  to  the  use  of  the  informer."    The  2nd  sec-^ 
tion  of  the  9th  article  of  the  Constitution  of  this  State  de- 
clares that   "  no  free  man  of  this  State  shall  be  in  any 
manner  deprived  of  his  life,  liberty  or  property,  but  by  the 
judgment  of  his  peers,  or  by  the  law  of  the  land."    The 
6th  section  of  the  same  article  declares  "  that  the  trial  by 
jury,  as  heretofore  used  in  this  State,  shall  be  forever  in- 
violably preserved."     By  these  sections  the  forfeiture  of 
the  slave  under  the  6th  and  7th  sections  of  the  Act  of  '35, 
must  be  judged.    That  every  free  white  person  resident 
in   South-Carolina  is  in  general  protected  in  life,  liberty 
and  property,  until  the  same  be'  forfeited,  in  a  due  course 
qflaWy  cannot  be  questioned.     This  due  course  of  law  is  \ 
most  usually  and  satisfactorily  administered  by  a  trial  by 
a  jury  of  twelve  good  and  lawful  men  of  the  vicinage.   To 
this  there  are  some  exceptions.     But  to  be  such  it  must 
appear  they  are  caused  by  the  "  law  of  the  land."    First 
then,  what  is  meant  by  the  law  of  the  land  1     In  this  State, 
taking  as  our  guide  Zylstra^s  case,  1  Bay,  3S4 ;   White  v. 
Kendrickj  1  Brev.  4,71 ;    The  State  vs.  Coleman  and  Maxcy^  ' 
1  M'M ull.  502 :  there  can  be  no  hesitation  in  saying,  that 
these  words  mean  the  common  law  and  the  statute  law 
existing  in  this  State  at  the  adoption  of  our  constitution. 
Altogether  they  constitute  the  body  of  law,  prescribing  the 
course  of  justice  to  which  a  free  man  is  to  be  considered 
amenable,  in  all  time  to  come.     The  jurisdiction  of  Magis- 
trates as  high  as  £5,  then  existing,  and  their  authority,  con- 
jv>intly  with  freeholders,  to  declare  a  man  a  vagrant  in 
specined  cases,  are  parts  of  the  law  of  the  land,  and  it  is 
hence  unnecessary,  in  such  cases,  that  there  should  be  a 
trial  by  jury.     If  there  had  been  any  authority  conferred 
on  magistrates  and  freeholders  to  divest  the  owner  of  a 
slave  of  his  property,  for  carrying  him  out  of  the  State,  and 
afterwards  bringing  him  back,  before  our  Constitution,  it 
might  be  that  the  offence  now  carved  out  by  the  Act  of 
'35,  being  of  the  same  kind,  might  be  tried  by  the  same  fo- 
rum.   But  no  such  law  can  be  found,  and  none  such  ever 
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before  existed.  All  the  Acts  operating  upon  staves  diredlyy 
and  to  punish  them,  do  not  fall  within  the  inhibition  of  the 
Constitution.  For  a  slave  is  not  a  freeman.  Neither  do 
the  Acts  for  the  trial  and  punishment  of  free  n^roes,  mu- 
lattoes,  mustizoes,  Indians,  (except  free  Indians  in  amitj,) 
fall  within  this  provision  of  the  Constitution,  for  the  forum 
to  which  they  are  amenable  existed  and  was  part  of  the 
law  of  the  land  at  the  adoption  of  the  Constitution.  No 
countenance,  therefore,  for  this  proceeding  under'  the  Act 
of  '35,  can  be  found  in  any  of  tne  Acts  for  the  regulation 
of  slaves  or  free  negroes.  It  is  next  necessary  to  test  ibe 
Act  by  what  is  meant  **  by  the  judgment  of  his  peers''  and 
"  the  trial  by  jury,  as  heretofoie  used  in  this  State,  shall 
be  forever  inviolably  preserved."  The  ^'judgment  of  his 
peers  "  means  in  general  the  great  unalienable  common  law 
mode  of  trial  by  twelve  good  and  lawful  men  of  tlie  vicin- 
age, in  the  presence  of  the  accused,  and  by  the  oath  of  e 
witness.  And  the  words  '^  the  trial  by  jury,  as  heretofore 
used  in  this  State,  shall  be  forever  inviolably  preserved," 
mean  that  in  all  cases  where  it  had  not  been  previously 
abandoned,  it  should  be  continued  to  every  freeman,  and 
of  course  to  every  woman  and  child  ;  they  being  embrac- 
ed in  the  larger  general  terms  used.  The  property  of  Mn, 
Kohne,  her  slave,  is  attempted  to  be  forfeited  by  a  trial  be- 
fore two  Magistrates  and  five  Freeholders.  This  is  not  a  trial 
by  jury,  in  any  sense  in  which  the  words  have  ever  beea 
lei^Uy  used ;  neither  could  a  judgment  pronounced  by 
them  be  r^arded  as  the  judgment  of  her  peers.  It  bence 
follows  that  the  Act  of  '35,  having  undertaken  to  clothe  a 
forum  with  the  power  of  depriving  Mrs.  Kohne  of  her  pio- 
perty,  which  is  not  sustained  by  the  law  existing  at  liie 
adoption  of  the  Constitution,  and  which  does  not  proceed 
by  the  common  law  mode  of  trial  by  jury,  is  so  far  uacoQ- 
stitutional  and  void ;  and  that,  therefore,  the  whole  of  the 
proceedings  under  the  Act  of  '35  are  illegal.  The  motion 
to  reverse  the  decision  is  dismissed. 

Johnson,  Jobnston,  and  Dun<in,  Chancellors,  with 
Evans,  Butlsr,  Wardlaw  and  Frost,  JJ.  concurred 
Judge  Richardson  did  not  hear  the  argument 
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Perry  Oiapman  vs.  Bef^min  W.  MUler. 

1.  By  an  Ordinance  of  the  City  Council  of  Charleston  of  the  8th  Augitft| 
1842,  entitled,  "an  Ordinance  to  regulate  the  pilotage  of  Charleston,  and  for 
other  purposes,"  it  is  provided  in  the  17th  sec.  "That  any  coaster  or  com* 
mander  of  a  vessel,  bearing  towards  the  coast  or  bar  of  Charleston,  (all 
coasters  and  other  vessels  trading  between  any  ports  in  this  State^  which 
are  wholly  oioned  in  this  State,  and  all  steamboats  carrying  the  United 
States  mail,  excepted,)  who  shall  refuse  to  receive  on  board  alicensed  pilot, 
6&c.  is  made  liable,  on  his  arrival  in  Charleston,  to  pay  such  pilot  the  fees 
and  rates  allowed,"  dtc.  It  was  held  that  the  discrimination  made  by  this 
Ordinance,  between  coasters  wholly  owned  in  this  State,  and  such  as  might 
be  ()wned  in  another  State,  either  in  whole  or  in  part,  but  in  every  other  re- 
spect similarly  situated  and  employed  with  the  Carolina  coasters,  was  void. 
1st  Because  the  Ordinance  is  in  conflict  with  powers  exclusively  vested  in 
Congress,  and  with  subsisting  federal  laws,  now  in  force.  2nd.  Because  if 
the  power  to  pass  the  Ordinance  be  concurrent,  the  legislation  of  the  City, 
referible  to  State  authority,  is  in  conflict  with  that  of  Congress,  and  is  there- 
fore void.  These  views  held  not  to  impugn  the  principle  of  the  Ordinance 
so  far  as  it  depends  on  the  Act  of  1734,  but  to  repudiate  the  principle  of  the 
Legislation  of  1738,  as  inconsistent  with  the  equality  and  uniformity  enjoined 
by  the  constitution  of  the  United  States. 

Before  the  Recordfc  of  the  City  Court  of  Oiarleeton. 

This  case  arises  on  an  appeal  from  the  decision  of  a 
judicial  magistrate. 

The  defendant  is  the  master  of  the  American  schooner, 
the  George  Washington,  sailing  under  a  coasting  license  of 
the  United  States. 

The  plaintiff,  who  is  a  licensed  branch  pilot  of  the  port 
of  Charleston,  bailed  the  schooner  as  she  was  bearing  for 
the  bar  of  Charleston,  and  offered  to  carry  her  over  the 
bar.  The  defendant  refused  to  accept  his  services,  and 
crossed  the  bar  without  a  pilot,  and  the  plaintiff  claims 
the  pilotage,  twelve  dollars,  which  would  have  been  due 
him  had  be  brought  the  vessel  over  the  bar,  under  an  Or- 
dinance of  the  City  Council  of  Charleston,  passed  on  the 
Sth  day  of  August,  1842,  entitled,  '^An  Ordinance  to  regu- 
late the  pilotage  of  Charleston,  and  for  other  purposes." 
The  17th  section  of  this  Ordinance  provides,  "That  any 
coaster  or  commander  of  a  vessel,  bearing  towards  the 
97 
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coast  or  bar  of  Cbarleston,  (all  coasters  and  other  Teasels 
trading  between  any  ports  within  this  State,  which  are 
iirholly  owned  in  this  State,  and  all  steamboats  carrying 
the  United  States  mail,  excepted,)  who  shall  refuse  to  re^ 
ceive  on  board  a  licensed  pilot,  shall  be,  and  is  hereby 
made  liable,  on  his  arrival  in  the  port  of  Charleston,  to 
pay  the  pilot  who  first  offered,  without  the  harbor,  to  go 
on  board  and  take  charge  of  such  vessel,  the  rates  and  fees 
allowed  and  established,  as  hereinafter  mentioned,  as  if 
such  pilot  had  actually  brought  in  such  vessel  into  port: 
Provided,"  <fec. 

The  judicial  magistrate  decreed  for  the  plaintiff  the 
amount  which  he  claimed,  which  decree  was  sustained  by 
the  Recorder. 

From  this  judgment  an  appeal  was  taken,  on  several 
grounds,  in  support  of  which  it  was  contended  that  the  City 
Council  had  no  authority  to  enact  that  portion  of  the  Or^ 
dinance  of  1842  on  which  the  judgment  for  the  plaintiff 
was  founded,  because  repugnant  to  the  constitution  of  the 
United  States,  in  the  several  particulars  as  stated  in  the 
grounds  of  appeal 

By  the  8th  section  of  the  Act  of  1734,  Trott,  613,  it  is 
provided,  'Hhat  any  person,  master,  or  commander,  that 
shall  bring  any  ship  or  vessel  to  the  bar  or  coast  of  this 
harbor>  and  shall  refuse  to  receive  on  board  any  warranted 
or  licensed  pilot,  the  said  person,  master  or  commander, 
so  refusing,  and  afterwards  bringing  in  the  said  ship  or 
vessel,  (not  having  any  pilot  on  board,)  into  the  port  of 
Charleston,  aforesaid,  shall,  and  is  hereby  made  liable,  to 
pay  to  the  pilot  first  offering  to  come  on  board  such  ship 
or  vessel,  without  the  bar,  to  take  charge  thereof  as  a  pilots 
the  same  rates,  dues  and  payments,  as  are  hereinailor  par« 
ticularly  expressed  and  provided,  and  to  be  paid  in  the 
same  manner  as  if  the  said  pilot  had  actually  piloted  the 
said  ship  or  vessel  into  the  said  port  aforesaid." 

On  the  25th  March,  1738,  3  Statutes  at  Large,  491,  an 
Act  was  passed,  in  which,  sect.  1,  it  was  provided,  '^That 
all  coasting  vessels  belonging  to  the  inhabitants  of  this 
province,  bound  from  any  port  or  place  in  this  province,  to 
any  port  or  place  within  the  same,  shall  be  exempt  and 
discharged  from  the  payment  of  powder  money,  or  powder 
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duty  ;^'  and  the  2d  section  provides,  that  the  masters  of 
coasting  vessels  not  bound  to  pay  the  powder  duty,  shall 
not  be  bound  to  take  a  pilot.  At  a  very  early  period,  22d 
January,  1686,  2  Statutes  at  large,  20,  an  Act  was  passed 
imposing  a  duty  of  one  half  pound  of  "good,  clean  and  se^* 
viceable  gun  powder  for  every  tun  of  every  vessel  entering 
any  port  witnin  the  province,  and  in  default  of  such  gun 
powder,  the  sum  of  nyne  pounds  (currency  it  is  presumed,) 
for  every  tun — to  be  paia  in  shere  silver,"  This  Act  was 
to  continue  for  twenty-three  months.  On  the  22d  Decem- 
ber, 1690,  2d  Statutes  at  large,  43,  the  nyne  pound  per  tun, 
to  be  paid  in  shere  silver,  was  changed  into  tifleen  pence 
in  current  silver;  and,  finally,  after  several  intervening  en* 
actments  on  the  subject,  an  Act,  not  limited  in  duration, 
was  passed  on  the  8th  of  March  1741,  3  Statutes  at  Large, 
688,  continuing  this  powder  duty,  and  in  default  of  the 
powder,  fixing  the  commutation  at  two  shillings  per  tun, 
proclamation  money,  and  (by  sec,  6th,)  exempting  from  its 
payment  all  vessels  belonging  to  the  province. 

By  the  operation  of  these  laws,  all  coasting  vessels  be« 
longing  to  the  inhabitants  of  this  State,  trading  between 
ports  in  the  State,  are  exempted  from  the  obligation  im* 
posed  by  the  8th  section  of  the  law  of  1734. 

The  Recorder  was  of  opinion  that  the  question  must  be 
exclusively  determined  by  the  laws  of  this  State ;  that  the 
laws  of  pilotage,  were  they  even  admitted  to  be  regulations 
of  commerce,  should  still  be  considered  constitutional,  as 
adopted  by  Congress,  if  passed  prior  to  the  Act  of  Con* 
gress  of  the  7th  August,  1789 ;  and,  if  since  passed,  as  sus- 
tained by  the  uncontrolled  authority  of  the  State. 

His  Honor,  ailer  reviewing  the  various  acts  of  legislation 
respecting  the  regulation  of  the  pilotage  for  the  port  and 
harbour  of  Charleston,  concluded  that  the  State  nad  dele- 
gated to  the  City  Qouncil  the  authority  to  regulate  the 
pilotage  of  the  bar  and  harbour  of  Charleston ;  and  that 
the  Ordinances  of  the  City  Council  respecting  the  pilotage, 
within  their  powers,  are  authorized  by  the  State,  aod  are 
the  act  of  the  State. 

The  Act  of  Congress  of  the  7th  of  August,  178^,  adopts 
the  laws  of  the  States,  severally  enacted,  or  to  be  enacted, 
respecting  pilotage,  and  consequently  adopts  the  ordinance 
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of  Council  of  the  8th  of  August,  1842,  as  an  Act  of  South 
Carolina.    ' 

The  clause  in  this  ordinance  on  which  the  action  in 
this  case  is  brought,  is,  as  already  observed,  so  far  as  the 
defendant  is  interested,  in  conformity  to  the  8th  section  of 
the  Act  of  1734,  on  pilotage,  as  modified  and  controlled  by 
the  1st  and  2d  sections  o^the  Act  of  the  25th  March,  1738. 

These  provisions  are  still  of  force,  and  though  the 
ordinance  had  never  been  passed,  would  entitle  the  pain- 
tiff  to  his  action. 

The  defendant  appealed  from  the  judgment  of  the  Re- 
corder, and  moved  the  Court  of  Appeals  to  reverse  the 
same,  upon  the  following  grounds. 

1.  Because  the  City  Council  have  no  legal  authority,  un- 
der the  laws  of  the  State  of  South  Carolina,  to  enact  that 
portion  of  the  ordinance  which  is  the  foundation  of  the 
judgment  in  this  case. 

2.  Because  the  clause  of  the  City  Ordinance  upon 
which  the  judgment  in  this  case  is  founded,  is  repugnant 
to  the  constitution  and  laws  of  the  United  States,  inas* 
much  as  it  is  a  regulation  of  commerce,  and  as  such  can- 
not lawfully  be  enforced. 

3.  Because  the  said  ordinance  is  also  repugnant  to  the 
constitution  of  the  United  States,  inasmuch  as  it  gives  a 
preference  to  the  ports  one  State  over  those  of  another. 

4.  Because  the  said  ordinance  is  also  repugnant  to  tbe 
article  of  the  constitution  of  the  United  States  which  de- 
claros  that  citizens  of  each  State  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citissens  in  the  several 
States. 

5.  Because  the  judgment  of  the  Recorder  is,  in  other  re- 
spects, erroneous,  and  ought  to  be  reversed. 

The  case  was  very  fully  argued  by  Mr.  Memminger^  for 
the  appellant,  and  by  Mr.  Porter ^{tot  the  City  attorney,)  for 
the  appellee. 

Caria^  per  Bvtlsr,  J.  I  shall  assume  what  seemed  to 
be  conceded  in  argument  on  both  sides,  that  by  its  charter 
a^  incorporation  the  City  Council  of  Charleston  has  vested 
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in  it  all  the  powers  which  the  State  possessed,  at  the 
time,  of  regulating  the  pilotage  of  the  harbor  of  Charleston. 
Acting  under  a  derivative  power  from  the  State,  this  muni- 
cipal body  had  authority  to  make  all  ordinances  and  regu* 
lations  that  might  pertain  strictly  to  the  subject  which  had 
been  committed  to  its  jurisdiction.  I  do  not  understand 
that  the  State,  by  this  limited  delegation  of  power,  ever 
intended  to  subject  itself  to  the  acts  of  the  City  Council 
in  relation  to  matters  connected  with  the  regulation  of 
commerce  and  navigation  of  a  general  character — such  for 
instance  as  imposing  duties  on  tonage  and  imports,  or  of 
adopting  any  such  measures  as  might  operate  with  dis- 
crimination on  the  vessels  of  other  States  or  countries. 
These  were  subjects  of  political  importance,  and  were 
very  properly  retained  by  the  State  to  be  regulated  and 
controlled  by  such  legislative  measures  as  its  policy  and 
interest  might  dictate ;  and  the  State  itself,  before  the  adop- 
tion of  the  federal  constitution,  might,  very  well,  have  ques- 
tioned any  acts  of  the  City  Council  which  would  nave 
interfered  with  its  own  reserved  rights,  and  which  were  not 
confined  to  the  objects  contemplated  in  the  grant  of  power. 
From  time  to  time  commissioners  of  the  Navy  were  in- 
vested with  the  power  of  enforcing  and  regulating  existing 
laws  in  relation  to  maratime  matters.  They  had  also  the 
power  to  regulate  the  pilotage  of  the  different  ports.  They 
seem  to  have  been  invested  with  a  general  supervisory 
and  executive  authority  on  these  subjects.  Their  jurisdicr- 
tion  was  rather  to  enforce  laws  than  to  make  them,  with 
the  power  of  incidental  alteration ;  and  nothing  more  was 
ever  intended  to  be  given  to  the  City  Council.  It  had  con- 
ferred on  it  all  the  powers  of  the  commissioners  of  pilot- 
age that  had  been  vested  in  the  commissioners  of  the 
Navy.  But  if  it  had  been  clothed  with  any  higher 
powers,  like  the  State  itself,  it  could  not  have  exercised 
them  after  the  adoption  of  the  federal  constitution,  if  they 
should  be  repugnant  to  any  of  the  provisions  of  that  instru- 
ment, or  the  laws  of  Congress  made  in  conformity  with  it 
For  from  that  time,  all  the  jarring  and  hostile  legislation  of  the 
States,  in  respect  to  commerce  and  navigation,  became  in- 
operative and  were  as  a  dead  letter  on  the  statute.book. — 
From  1789  we  must  look  to  Congress  and  not  to  the  State 
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legislatures  for  our  laws  regulating  eommeroe  and  the  sbip- 

Eing  interest  generally.  The  police  regulation  of  ports, 
arbors  and  inlets,  has  been  very  wisely  left  by  Ck^ngress 
to  the  States.  Inspection  laws,  quarantine  laws,  and  laws 
for  the  government  of  pilots,  are  of  this  kind.  The  safety 
and  security  of  local  interests  would  seem  to  require  that 
these  matters  should  be  under  the  control  of  State  legisla* 
tion.  I  am  not  prepared  to  say  how  far  Congress  could  go 
in  interfering  with  them.  They  are  so  intimately  connec- 
ted with  local  jurisdiction,  that  they  may  be  said  almost  to 
form  a  part  of  a  system  of  State  laws.  Whether  their 
authority  at  this  time  may  be  referred  to  the  act  of  Con- 
gress, which  has  recognized  their  validity,  or  whether  they 
may  be  regarded  as  belonging  to  the  States,  from  the  ne- 
cessity of  things,  such  regulations  must  be  made  so  as  not 
to  be  repugnant  to  the  constitution  of  the  U.  S.  and  the 
laws  of  Congress.  The  right  of  the  State  to  delegate  its 
power  over  pilotage  regulations  to  the  city  of  Charleston, 
or  of  the  power  of  this  corporation  to  adopt  such  measures 
as  would  be  within  the  constitutional  competency  of  the 
State,  has  not  been  questioned  by  the  counsel  for  the  appel- 
lant in  this  case.  The  authority  of  the  States  on  this  sub- 
ject is  thus  recognized  and  declared  by  Congress :  "That 
all  pilots  in  the  bays,  inlets,  rivers,  harbors  and  ports  of 
the  U.  S.  shall  continue  to  be  regulated  in  conformity  with 
the  existing  laws  of  the  States  respectively,  wherever  such 

Eilots  may  be,  or  such  laws  as  the  States  ma  v  respectively 
ereafter  enact  for  the  purpose,  until  further  legislative 
provision  shall  be  made  by  Congress.''  Under  the  consti- 
tion,  Congress  had  no  right  to  adopt  any  other  than  con- 
stitutional regulations;  and  such  only  were  intended  to  be 
declared  valid.  So  that  existing  laws,  as  well  as  such  as 
might  be  enacted  by  the  States,  must  be  referred  to  the 
constitution  for  their  authority.  The  question  involved 
in  this  case,  is  not  whether  the  ordinance  in  question  has 
been  made  in  conformity  with  State  or  provisional  regula- 
tions that  existed  and  had  been  acted  on  previous  to  1789, 
but  whether  in  its  provisions  and  direct  operation  it  is  not 
repugnant  to  the  federal  constitution,  or  the  laws  of  Con* 
gress  regulating  matters  clearly  within  its  jurisdiction. 
The  Recorder  has  decided  that  ^'the  clause  in  this  ordi- 
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ilance  (the  oHe  on  which  this  action  is  brought)  is,  as  alrea* 
dy  observed,  so  Tar  as  the  defendant  is  concerned,  in  con* 
formity  with  the  8th  sec.  of  the  Act  of  1734,  on  pilotage,  as 
modified  and  controrlled  by  the  1st  and  2d  sections  of  the 
Act  of  the  25th  March,  1738;"  and  concludes,  that  as  these 
provisions  were  in  force  when  the  act  of  Congress  of  1789 
was  passed,  they  were  sanctioned  and  adopted  by  it  This 
does  not  meet  the  difficulty  which  has  been  made  in  the 
appeal;  for,  as  was  said  in  argument,  all  that  has  been  de« 
cided  may  be  true,  but  still  the  ordinance  is  subject  to  the 
constitutional  objections  made  in  the  grounds  of  appeal--* 
and  upon  which  this  court  is  now  required  to  pass  its  judg« 
ment.  I  do  not  understand  that  there  is  any  objection  to 
this  ordinance,  because,  like  the  Act  of  1734,  it  requires 
commanders  of  vessels  bearing  towards  the  coast  or  bar 
of  Charleston,  to  pay  a  pilotage  fee  to  the  first  pilot  who 
should  ofier  to  go  on  board  and  take  charge  of  their  ycb* 
sels.  So  far  as  it  regards  all  foreign  vessels  whose  masters 
may  be  supposed  to  be  strangers  to  the  port,  this  should 
be  regarded  both  a  prudent  and  humane  regulation.  Pilots 
are  employed  for  the  purpose  of  securing  life  and  property 
from  haxard  and  catastrophe ;  and  it  would  be  a  reproach  to 
any  government  not  to  make  some  provision  for  the  prompt 
enforcement  of  these  highly  necessary  and  important  funo* 
tions.  After  an  examination  as  to  their  qualifications,  they 
have  to  take  out  a  regular  license  and  to  enter  into  bond 
for  the  performance  of  their  duties, — some  of  which  sub« 
ject  them  to  great  hardships,  privations  and  perils.  They 
have,  frequently,  more  than  earned  their  fees,  by  exposing 
themselves  for  the  purpose  of  lending  assistance  to  others. 
Justice  would  seem  to  require  that  they  should  be  com« 
pensated  for  services  resulting  from  the  nature  of  their  em« 
ployment;  and  humanity  and  an  enlightened  regard  to  pru« 
dence  would  dictate,  that  temerity  and  avarice  should  not 
put  in  jeopardy  life  and  property,  when  it  could  be  avoided* 
There  is  nothing  unreasonable,  therefore,  in  requiring  mas* 
ters  to  take  on  board  of  their  vessels  a  pilot  better  quali* 
fied  than  themselves  to  conduct  the  vessel  over  the  bar 
with  safety.  No  doubt  many  masters  could  be  found  who 
would  be  willing  to  take  upon  themselves  all  the  risks ;  but 
tbeir  dispositioa  or  wishes  are  not  alone  to  be  consulted. 
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Many  besides  themselves  may  be  interested  in  the  vessel, 
or  its  cargo,  the  safety  and  security  of  whose  rights  and 
interests  are  to  be  protected,  by  regulations  that  all  prudent 
men  would  assent  to. 

If  the  ordinance,  without  discrimination,  had  required 
all  vessels  coming  in  or  going  out,  to  take  on  board  a  pilot, 
or  in  default  to  pay  a  pilotage  fee,  it  would  have  been  equal, 
and  therefore  unobjectionable.  Or  if  it  had  exempted  all 
coasters  trading  between  any  ports  in  this  State,  from  such 
duty,  it  could  not  well  be  objected  to— as  they  might  be  sup- 
posed, from  the  nature  of  their  employment,  to  be  well 
enough  acquainted  with  the  difficulties  of  the  navigation  to 
dispense  with  the  employment  of  a  pilot.  Most  of  the 
regulations  in  relation  to  pilots,  were  passed  by  the  City 
Council  in  the  year  1807.  The  1st  clause  of  those  regu- 
lations, contained  in  an  ordinance  of  that  year,  was,  in 
every  respect,  similar  to  the  one  under  consideration,  ex- 
cept in  this:  that  it  exempted  aM  coasters  from  liability  to 
pay  the  fee  of  a  pilot  offering  to  go  on  board  such  coasters. 
By  the  ordinance  of  1842,  the  one  which  is  now  before  the 
court,  it  is  provided,  that  any  coaster  or  commander  of  a 
vessel,  <&c.  bearing  towards  the  coast,  c&c.  (all  coasters  and 
other  vessels  tradiiig  between  any  ports  in  this  Slate,  which 
are  wholly  owned  in  this  State,  and  all  steamboats  carrying 
the  U.  S.  mail,  excepted)  who  shall  refuse  to  receive  on 
board  a  licensed  pilot,  <&c.  is  made  liable,  on  his  arrival  in 
Charleston,  to  pay  such  pilot  the  fees  and  rates  allowed, 
<&c.  The  discrimination  here  made,  is  between  coasters 
owned  wholly  in  So.  Carolina,  and  such  as  may  be  owned 
in  another  State,  either  in  whole  or  in  part,  but  which  in 
every  other  respect  are  similarly  situated  and  employed  with 
the  Carolina  coasters.  The  one  is  required  to  pay  the  fee 
or  rate  allowed  by  law,  whilst  the  others  are  entirely 
exempt; — that  is  to  say,  a  coaster>  owned  in  Massachu- 
setts, but  which  is  engaged  in  carrying  produce  from  Beau- 
fort or  Georgetown  to  Charleston,  of  12  1-2  feet  draft  of 
water,  is  required  to  pay  $12;  whilst  a  coaster  owned  whol- 
ly in  So.  Carolina,  and  engaged  in  the  same  business,  is 
entirely  exempt  from  such  fee.  So  of  other  vessels,  the 
fee  depending  on  the  size  of  the  vessel  and  the  supposed 
capacity  of  the  pilot,  (see  City  Ordinance  on  this  subject) 
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It  is  not  the  province  of  this  court  to  enquire  into  the 
designs  of  legislative  enactmeiits,  or  the  motives  of  those 
who  make  them.  But  the  operation  of  a  principle,  and 
the  obvious  effects  of  a  measure,  suggest  considerations 
that  may  very  properly  fall  under  judicial  cognizance. 
They  serve  to  give  the  true  character  of  an  Act ;  and,  on 
constitutional  questions,  especially,  they  should  have  a  de- 
cided influence.  They  afford  the  legitimate  means  of  de- 
priving bad  faith  of  the  pretext  of  a  title,  or  the  conceal- 
ment of  a  purpose,  under  the  mere  name  of  an  Act.  We 
must,  therefore,  endeavor  to  ascertain  the  true  legal  charac- 
ter of  the  ordinance  under  consideration,  by  seeing  how 
far  its  actual  operation  will  affect  the  commercial  and  na- 
vigation interests  of  other  States.  The  Act,  bv  its  very 
language,  was  intended  to  give  a  preference,  in  tne  harbor 
of  Charleston,  to  coasting  vessels  of  one  State  over  those 
of  the  other  States.  Under  the  principle  assumed  by  the 
city  council  in  this  ordinance,  there  is  no  limit  as  to  the 
amount  of  the  pilotage  fee  that  may  be  exacted  from  other 
than  the  South  Carolina  coasters,  coming  in  or  going  out 
of  the  port.  By  increasing  the  amount,  such  vessels  may 
be,  as  it  was  no  doubt  intended  they  should  be,  entirely  ex- 
cluded from  participating  in  the  coasting  trade  of  the  State. 
For  if  $20  would  not  effect  this  purpose,  $50  or  $100 
might.  The  decency  of  moderation  would  afford  no  re- 
straint on  the  suggestions  of  interest  or  the  designs  of  sel- 
fish expediency.  Besides,  under  the  same  principle,  other 
invidious  discriminations  might  be  made,  such  asprefering 
the  vessels  of  some  States  to  the  exclusion  of  others.  To 
make  the  case  more  palpable,  by  way  of  illustration,  sup- 
pose an  ordinance  should  be  passed,  saying  that  all  coast- 
ing vessels  owned  in  States  lying  north  of  South  Carolina, 
should  pay  a  pilotage  fee,  whilst  those  to  the  south  should 
be  entirely  exempt.  Still  more  odious  distinctions  might 
be  imagined.  In  the  case  supposed,  the  law  would  at 
once  strike  us  as  repugnant  to  tne  principles  of  justice  and 
equality  contemplated  and  intended  to  be  secured  by  the 
Constitution  of  the  United  States.  The  effect  of  such  le- 
gislation would  be  to  give  a  monopoly  to  the  vessels  in- 
tended to  be  favored  ;  and  of  course  it  would  lead  to  re- 
taliatory and  hostile  legislation  on  the  part  of  other  States 
98 
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whose  interests  had  been  affected.  It  was  to  guard  against 
▼exatious  and  conflicting  legislation  of  this  sort,  in  re- 
lation to  commerce,  that  the  federal  constitution  was  main- 
ly adopted.  That  instrument,  as  its  history  will  shew, 
originated  in  the  design  of  its  authors  to  impart  harmony 
and  uniformity  to  our  commercial  regulations,  both  as  it 
regards  the  relations  of  foreign  nations  and  the  intercourse 
of  the  States  with  each  other.  This  could  not  be  done 
but  by  the  authority  of  one  power,  and  the  operation  of 
one  rule.  Under  the  article  of  the  federal  constitution, 
that  ^'Congress  shall  have  power  to  regulate  commerce 
with  foreign  nations,  and  amongst  the  several  States,  and 
with  the  Indian  tribes,"  no  State  can  have  even  a  con- 
current power  on  the  same  subject.  By  the  terms  used  in 
the  article,  as  well  as  from  the  nature  of  the  power  con- 
ferred. Congress  has  the  exclusive  power  to  regulate  coro- 
merce,  in  the  most  enlarged  and  liberal  sense.  In  its  more 
limited  sense,  the  term  commerce  might  be  confined  to  buy- 
ing and  selling,  or  the  interchange  of  commodities.  But, 
by  the  constitution,  it  was  intended  to  have  a  much  more 
extended  meaning,  as  may  be  seen  by  referring  to  other  ar- 
ticles of  that  instrument.  If  navigation,  or  the  interest  of 
vessels  in  which  commodities  are  carried,  were  to  be  under 
the  regulation  of  the  States,  Congress  would  be  deprived 
of  its  most  efficient  means  of  regulating  commerce.  Under 
the  power  to  regulate  commerce,  navigation  must  be  inclu- 
ded ;  and,  like  commerce,  is  exclusively  under  the  control 
and  regulation  of  Congress. 

This  whole  subject,  and  the  distinctions  here  adverted 
to,  underwent  a  most  thorough  investigation  in  the  case  of 
Gibbons  vs.  Ogden,  9  Wheat.  The  subject  involved  in  that 
case  was  one  of  great  political  importance  and  legal  mag- 
nitude, and  was  discussed  and  considered  by  the  ablest 
minds  in  America.  The  judgment  of  the  court  in  that 
case  may  be  regarded  as  settling  the  doctrine  throughout 
the  United  States,  that  the  power  to  regulate  commerce  is 
exclusive,  and  cannot  be  delegated  to  the  States,  or  exer- 
cised by  them  concurrently  with  Congress ;  that  commerce 
includes  in  it  navigation,  the  rights  of  which  may  be  pre- 
scribed and  regulated  by  the  legislation  of  Congress ;  and 
that  any  State  law  which  may  be  found  to  conflict  with 
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those  provisions  and  regulations,  is  void  and  unconstitu- 
tional. The  reasoning  by  which  this  result  was  attained, 
has  not,  since  the  decision  referred  to,  been  seriously  con- 
troverted, but,  as  Judge  Story  remarks,  seems  to  have  the 
cheerful  acquiescence  of  the  learned  tribunals  of  a  parti- 
cular State — one  of  whose  Acts  brought  it  first  under  ju- 
dicial examination.  In  reference  to  these  general  doc- 
trines, the  case  before  the  court  must  be  considered. 

It  has  been  contended  that  the  ordinance  before  the 
court,  until  it  is  controlled  or  modified  by  an  Act  of  Con- 
gress, must  be  regarded  as  having  the  sanction  of  that  bo- 
dy, and  may  be  regarded  as  forming  a  part  of  their  gene- 
ral system  for  the  regulation  of  commerce,  so  far  as  it  can 
be  affected  by  the  operation  of  pilot  laws.  The  Act  of 
Congress  does  not  regard  the  pilot  laws  of  a  State  as  regu- 
lations of  commerce;  and  it  would  be  erroneous  to  sup- 
pose that  this  ordinance  has  been  sanctioned  or  adopted  by 
Congress,  further  than  it  is  consistent  with  the  strict  pow- 
er of  a  State  to  make  such  a  law,  unconnected  with  any 
express  action  of  Congress,  much  less  to  sanction  it  if  it 
should  be  found  to  come  in  collision  with  any  federal  regu- 
lation on  the  subject  of  navigation, 

If  the  ordinance,  therefore,  in  its  necessary  operation, 
(as  we  think  it  does,)  is  one  which  encroaches  on,  or  in 
any  wise  interferes  with,  the  constitutional  control  of  Con- 
gress over  the  same  subject,  it  is  void. 

But  supposing  the  State  to  have  a  concurrent  power 
with  Congress,  with  the  consent  of  that  body,  on  any  par- 
ticular matter,  it  cannot  be  denied  that  wnen  Congress 
has  legislated  concerning  a  subject  on  which  it  is  author- 
ized to  act,  all  State  legislation  which  interferes  with  it  is 
absolutely  void.  It  cannot  be  denied  that  Congress  has 
power  to  regulate  the  coasting  trade ;  nor  was  it  denied 
that  the  vessel  in  question  had  all  the  rights  resulting  from 
the  license  granted  under  the  law  of  Congress  to  all  coast- 
ing vessels.  If  the  ordinance  should  be  found,  in  its  pro- 
visions, to  be  inconsistent  with  these  rights  thus  secured, 
or  to  come  in  collision  with  the  law  of  Congress  recogn'- 
zing  and  regulating  them,  it  must  yield  to  and  be  subordi- 
nate to  their  authority. 

It  becomes  necessary,  then,  to  enquire  what  rights  the 
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defendant  has  acquired  under  his  coasting  license.  The 
coasting  trade  was  not  created  by  Congress.  It  was  a 
trade  that  was  carried  on  before  the  adoption  of  the  Con- 
stitution, by  the  lex  communis  of  nations ;  but  it  was  sub- 
ject to  the  conflicting  regulations  of  the  different  States. 
The  Constitution  itself,  after  its  adoption,  would  have  re- 
lieved it,  as  well  as  the  navigation  of  foreign  or  other  ves- 
sels not  having  a  coasting  license,  from  some  of  their  bur- 
thens and  uncertainties.  The  9th  section  of  the  Ist  arti- 
cle declares,  "that  no  preference  shall  be  given  by  any  re- 
gulation of  commerce  or  revenue,  to  the  ports  of  one  State 
over  those  of  another ;  nor  shall  vessels  bound  to  or  from 
one  State,  be  obliged  to  enter,  clear,  or  pay  duties  in  an- 
other." This  deprived  Congress  of  the  power  of  making 
sectional  discriminations,  and  imposed  on  the  States  the 
obligation  of  obeying  uniform  regulations,  emanating  from 
federal  authority.  The  national  flag  would  have  given 
character  and  protection  to  American  vessels. 

The  law  of  Congress  of  1793,  regulating  the  coasting 
trade,  is  minute  in  its  provisions,  and  confers  on  those  en- 
gaged in  ^such  trade,  specific  rights  and  immunities.  It 
presupposes  that  a  vessel  applying  for  a  license  to  carry  on 
the  coasting  trade,  has  been  regularly  enrolled  and  regis- 
tered, giving  to  it  its  national  character.  And  the  1st  sec. 
of  the  Act  declares  that  no  other  shall  be  deemed  ships  or 
vessels  of  the  United  States,  entitled  to  the  privileges  of 
ships  and  vessels  engaged  in  the  coasting  trade,  but  such 
as  nave  been  enrolled  and  licensed  according  to  the  Act 
The  Act  requires  bond  to  be  given,  c&c,  and  after  the  own- 
er has  complied  with  the  requisites  of  the  law,  it  is  made 
the  duty  of  the  collector  to  grant  a  license  for  carrying  on 
the  coasting  trade.  The  license  concludes  with  the  words, 
that  "a  license  is  hereby  granted  for  carrying  on  the  coast- 
ing trade."  The  language  specifying  the  terms  on  which 
hd  is  to  conduct  his  trade,  constitutes  the  law  by  which  he 
is  to  be  governed.  The  manner  in  which  he  shall  trade 
from  one  port  to  another,  in  different  States,  and  between 
ports  in  the  same  district,  is  minutely  explained.  The 
master  carries  with  him  his  authority  to  prove  his  right  to 
navigate  freely  the  waters  of  the  United  States,  and  toca^ 
ry  on  the  coasting  trade.    His  right  is  as  perfect  to  navi- 
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gate  these  waters,  on  the  conditions  specified,  as  it  would 
be  for  a  mail  contractor  to  drive  a  stage  coach  over  the  pub- 
lic roads.  The  inlets,  harbors,  rivers  and  bays,  lying  with- 
in the  territorial  jurisdiction  of  any  State,  are  open  to  him, 
and  he  cannot  be  excluded  from  them,  except  on  such  con- 
ditions as  apply  to  all  others  similarly  situated.  It  was 
one  of  the  objects  for  which  the  people  entered  into  the 
Constitution  of  the  United  States,  that  they  should  stand 
on  an  equality  in  commercial  regulations. 

Coasting  vessels  take  out  their  license  at  one  port,  in  the 
confidence  that  they  cannot  be  impeded  in  the  free  naviga- 
tion of  the  waters  of  the  United  States,  and  that  they  can 
enter  when  and  where  they  please,  under  their  authority, 
derived  from  the  laws  conferring  on  them  their  rights. 
But  if  they  are  to  have  new  conditions  added  at  every 
port  they  enter,  and  of  which  they  were  not  apprized  when 
they  took  out  their  license,  they  would  have  to  conduct 
their  trade,  not  by  a  law  which  regulated  and  secured  their 
rights,  but  by  regulations  of  which  they  were  entirely  ig- 
norant, and  which  would  destroy  all  tneir  profits,  or  sub- 
ject them  to  new  calculations  incident  to  unforeseen  ar- 
rangements. When  a  coaster  leaves  Boston,  or  any  other 
port,  he  should  do  so  in  the  confidence  that  his  ressel  shall 
find  a  home  in  every  other  port  in  the  Union;  or  that  the 
laws  of  one  port  shall  be  the  laws  of  the  other.  His  flag 
and  his  license  should  be  his  unquestioned  passports.  He 
has  no  right  to  suppose  that  any  State  law  will  be  made, 
either  in  its  object  to  affect  his  rights,  or  in  its  operation 
to  abridge  them — and  whenever  such  law  comes  in  his 
way,  it  must  yield  to  the  constitutional  supremacy  of  the 
laws  from  which  he  derived  his  privileges.  As  Mr.  Web- 
ster says  in  his  argument  in  the  case  of  Gibbon  &  Ogden, 
''nor  is  it  at  all  material  in  this  view  whether  the  law  of^^a 
State  be  a  law  regulating  commerce,  or  a  law  of  police,  or 
by  whatsoever  name  or  title  it  may  be  designated."  If  its 
provisions  be  inconsistent  with  an  Act  of  Congress,  they 
are  void,  so  far  as  that  inconsistency  extends.  The  law 
of  Congress  on  the  subject  under  consideration,  gives  a 
coaster  a  right  to  enter  the  harbor  of  Charleston,  and  the 
constitution  of  the  United  States  controls  Congress  as  well 
as  the  States  in  making  any  regulations  that  would  give 
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a  preference  to  one  port  over  another,  or  that  shall  require 
vessels  leaving  one  port  to  pay  duties  in  another.  The 
ordinance  under  review,  does  not,  in  terms,  impose  a  duty 
on  the  defendant's  vessel  for  coming  into  the  port  of 
Charleston,  from  another  port.  But  under  the  pretext  of 
A  pilot  law,  it  requires  him  to  pay  a  fee  that  would  pre- 
vent him  from  trading  on  an  equality  with  coasters  owned 
in  the  State,  and  would  in  its  operation  exclude  him  from 
the  benefit  of  the  coasting  trade  in  South  Carolina  alto- 
gether. For  a  law  of  preference  to  one  class  of  persons, 
may  be  a  law  of  oppression  to  others.  Suppose  a  similar 
regulation  to  the  one  before  the  Court  to  be  adopted  by 
other  States — the  eflfect  would  be  to  give  a  monopoly  of 
the  coasting  trade  to  such  States  in  which  these  r^ula- 
tions  might  obtain ;  the  whole  tenor  and  effect  of  which 
would  be  offensive  to  the  spirit  and  provisions  of  the  con* 
stitution  of  the  United  States,  and  inconsistent  with  the 
good  faith  that  should  pervade  all  State  legislation.  As 
Congress  has  confided  to  the  States  the  power  of  making 
and  regulating  pilot  laws,  they  should  coi^ne  themselves 
with  scrupulous  care  within  the  scope  of  their  authority. 
The  fact  that  coasting  vessels  are  entirely  owned  in  South 
Carolina,  can  give  their  masters  no  better  knowledge  of 
the  harbor  of  Charleston,  than  masters  of  other  coasters 
who  have  been  engaged  in  the  same  trade,  and  who  are 
therefore  equally  well  acquainted  with  the  navigatioo. 
For  it  might  be  that  a  vessel  owned  in  Massachusetts 
might  be  navigated  by  a  master  born  in  Charleston,  and 
vice  versa^  that  a  vessel  owned  in  Charleston  might  be 
navigated  by  a  Boston  master;  the  circumstance  of  owner- 
ship can  make  no  difference.  If  all  the  coasters  engaged 
in  the  same  trade,  were  allowed  to  carry  it  on  up(m  the 
same  terms,  their  masters  would  have  equal  opportunities 
of  acquiring  a  knowledge  of  the  bar,  so  far  as  to  dispense 
with  the  employment  of  a  pilot,  of  no  more  knowledge 
than  themselves,  and  perhaps  not  so  much.  Yet,  by  the 
present  arrangement,  an  old  master  that  has  been  familiar 
with  the  harbor  of  Charleston  for  half  his  life,  may  be  re- 
quired to  pay  a  fee  to  a  pilot  who  may  have  got  his  licease 
but  yesterday.  The  law  of  1807  recognized  no  distino- 
tioa  between  coasters  ;  and  I  have  heard  of  no  objection 
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to  its  operation  oh  the  ground  that  pilots  were  necessary 
for  one  set  of  coasters  and  not  for  another. 

The  discrimination  and  preference  contained  in  the  ordi« 
nance  of  1842  have  originated  in  motives  of  policy  and  ex- 
pediency, which  may  very  well  have  excused  the  authors  of 
it  from  moral  blame,  but  which  cannot  exempt  the  Act  from 
constitutional  objection,  either  on  the  ground  which  I  have 
presented,  or  on  another  ground  which  was  urged  upon 
the  Court  by  the  appellant's  council.  That  ground  is  the 
4th  ''Because  the  said  ordinance  is  also  repugnant  to  the 
article  of  the  constitntion  of  the  United  States  which 
declares  that  citizens  of  each  State  shall  be  entitled  to  the 
privileges  and  immunities  of  citizens  in  the  several  States." 
All  the  articles  which  have  been  referred  to  seem  to  concur 
in  their  design  to  secure  equal  privileges,  under  the  ope- 
ration of  federal  legislation.  So  far  as  it  regards  taxation, 
commercial  regulation  and  naturalization,  the  laws  of 
Congress  must  operate  with  uniformity  throughout  the 
United  States.  In  respect  to  these  subjects,  the  rights  of 
citizens  must  be  the  same  in  one  State  as  in  another;  and 
where  a  State  law  interferes  with  an  equality  actually 
secured  and  protected  by  federal  legislation,  on  matters 
clearly  within  the  constitutional  competency  of  Congress, 
it  must  be  held  utterly  void.  The  defendant  may,  with 
unquestionable  propriety,  maintain  his  privilege  to  enjoy 
his  vested  rights  resulting  from  an  Act  of  Congress,  oh^ 
ligatory  on  all  the  (rotates,  as  fully  in  South  Carolina  as 
he  could  have  done  in  Massachusetts;  the  law,  so  far  as 
it  regards  maratime  employments,  being  the  same  in  one 
place  as  in  the  other  ;  and  to  be  perfect  in  the  advantages 
conferred  by  its  provisions,  it  must  be  free  from  partial  and 
local  legislation.  The  ordinance  of  the  City  Council  dis- 
regarding this  principle,  makes  a  distinction  detrimental 
to  one  class  of  citizens,  and  favorable  to  another ;  and  in 
its  practical  operation  does  therefore  deprive  the  citizens 
of  another  State,  so  far  as  they  are  interested  in  the 
Schooner  George  Washington,  from  enjoying  the  privities 
and  immunities  that  are  allowed  to  the  citizens  of  South 
Carolina,  who  may  be  concerned  in  the  navigation  of 
coasting  vessels  carrying  on  their  business  in  the  same 
waters.    The  following  instance  will  illustrate  it:  two 
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schooners  may  leave  Georgetown,  loaded  with  ricei  one 
owned  in  Boston^  and  the  other  entirely  in  Beaufort.  Both 
may  be  supposed  to  have  been  engaged  in  the  same  busi- 
ness for  the  last  10  years,  and  therefore  equally  well  ac- 
quainted with  the  bar ;  and  on  that  account,  able  and 
willing  to  do  without  a  pilot.  They  may  be  supposed  to 
have  entered  into  the  business  of  the  trade  as  competitors 
upon  an  entire  equality,  and  to  have  contracted  for  their 
freight  precisely  on  the  same  terms.  When  they  come  in 
sight  of  the  harbor  and  are  approaching  it,  as  supposed,  by 
the  ordinance,  twenty,  forty  or  fifty  dollars  are  demanded 
of  one,  while  the  other  is  allowed  to  pass.  Is  not  this  a 
preference  to  one,  which  is  calculated  to  drive  the  other 
out  of  the  traded  and  is  it  not  such  a  distinction,  as  (o 
allow  to  the  citizens  of  one  State  the  privileges  and  im- 
munities that  are  denied  to  those  of  another  precisely 
similarly' situated?  In  this  article  of  the  constitution  an 
equality  is  recognized  only  and  not  enjoined  or  secured  by 

r>sitive  provision.  It  is  rather  enumerated  than  defined, 
cannot  find  that  any  of  the  writers  or  commentators  on 
the  constitution  have  ever  undertaken  to  expound  the 
article,  either  by  explanation  or  definition ;  and  I  shall 
not  quit  the  concrete  of  this  case  by  resorting  to  any  ab- 
stract disquisitions  on  the  subject — or  attempt  to  do  that 
which  others  have  avoided.  This  much  may  be  said  on 
the  subject  with  entire  confidence — that  it  is  not  in  the 
power  of  Congress  to  give  privileges  to  citizens  of  one 
State  over  those  of  another,  by  any  measure  which  it  can 
constitutionally  adopt ;  nor  can  it  give  to  a  State  a  power 
to  do  a  thing  which  it  could  not  do  itself.  It's  laws, 
whether  emanating  directly  from  itself,  or  whether  they 
recognize  as  a  part  of  them  State  regulations,  must  be 
uniform.  And  if  the  ordinance  depends  for  its  authority 
on  the  Act  of  Congress,  that  Act  must  be  uniform  in  its 
operation ;  and  when  it  ceases  to  be  uniform  it  becomes 
null  and  void  piv  tanto.  The  remark  of  Mr.  Webster  in 
another  part  of  his  argument  in  the  case  quoted  is  full  of 
meaning — "Under  the  concurrent  power  claimed  by  New 
York,  the  State  does  that  wJiich  Congress  cannot  do;  that 
is,  it  gives  preferences  to  the  citizens  of  some  States  over 
those  of  others ;"    "I  do  not  mean  here,''  says  he,  '^e 
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advantages  conferred  on  the  grantees  Tthose  who  claimed 
the  exclusive  privileges  of  navigating  the  waters  of  New 
York  by  steam)  but  the  disadvantages  to  which  it  subjects 
the  other  citizens  of  New  York.  To  impose  an  extraordina- 
ry tax  on  steam  navigation  visiting  the  ports  of  New  York, 
and  leaving  it  free  everywhere  else,  is  giving  a  preference  to 
the  citizens  of  other  States  over  those  of  New  York." 
The  same  remark  may  be  applied  to  the  case  of  the  South 
Carolina  coasters :  by  giving  a  monopoly  to*their  vessels, 
other  coasters  will  be  driven  from  our  ports ;  and  the  con* 
sequences  must  be  that  the  citizens  of  South  Carolina  in-* 
terested  in  having  their  produce  carried  to  market,  will  be 
deprived  of  the  advantages  of  a  free  competition,  and  will 
in  the  end  have  to  pay  higher  rates  for  freight  than  the 
citizens  of  other  States  pay.  For  the  benefit  to  the  South 
Carolina  coasters  will  be  alone  confined  to  them,  and  will 
operate  injuriously  on  all  other  classes  of  citizens.  So  far 
as  it  regards  all  other  classes  of  persons  they  are  directly  in- 
terested in  free  trade  and  unrestricted  navigation.  The 
policy,honor  and  historical  reputation  of  the  State  demand 
that  her  legislation  shall  be  conducted  in  good  faith,  and 
with  an  enlightened  regard  to  a  free  and  open  commerce. 
There  is  a  much  more  imposing  justice  in  a  rebuking  ex- 
ample,  than  in  the  wisdom  of  doctrinal  precepts.  The 
propositions  which  I  would  deduce  are  these,  that  the  or- 
dinance is  void,  because  it  is  in  conflict  with  powers  ex- 
clusively vested  in  Congress,  and  with  subsisting  federal 
laws  which  are  now  in  force. 

2.  Because,  if  the  power  to  pass  the  ordinance  be  con- 
current, the  legislation  of  the  city,  referrible  to  State  au- 
thority, is  in  conflict  with  that  of  Congress,  and  is  there- 
fore void. 

These  views  do  not  impugn  the  principles  of  the  ordi- 
nance so  far  as  it  depends  on  the  Act  of  1734,  but  repudi- 
ate the  principle  of  the  legislation  of  1738,  as  inconsistent 
with  the  equality  and  uniformity  enjoined  by  the  constitu- 
tion of  the  United  States. 

The  motion  to  reverse  the  decision  below  is  granted. 

Johnson  and  Dunkin,  Chancellors,  and  Richardson, 
O'Nkall,  Evans,  Wardlaw  and  Frost,  JJ.  concurred. 
•     99 


TB6  Ward  ads.  Wallbr  bt  al. 

JothaaJMM  Ward^  ads.  Jixias  G.  Waller^  and  otheKti' 

L  Whtre  a  tettttot  hequetthed  to  his  soa  the  U83  of  nagioeff,  ^^t9  kim 
ami  the  Itnafid  ittue  •f  Aw  hody  forever^^  and  in  a  sobtequeot  cUose  profi- 
isA  that  <<if  aoj  of  my  chiUrea  beiore  named  should  die  under  age,  or  with> 
out  icaviog  bwful  issue  of  their  body»  that  the  legacy  bequeathed  unto 
them,  and  prepeity  given  to  them,  be  equally  divided  among  my  surviving 
ctoldren,  under  the  same  restrictions  snd  regulations  as  are  specified  in  their 
respective  bequests,"  it  was  held  that  the  word  or  in  the  subsequent  clause 
must  be  construed  aikd;  and  that  the  legatee  having  attained  Ihe  age  of  twen- 
ty-onoi  his  estate  became  absolute. 

%  Held  that  the  words  'Ho  him  and  the  lawful  issue  of  his  body  forever/' 
most  receive  their  technical  signification. 

3.  The  word  « is  in  the  first  clause  of  the  will  is  of  no  avail  in  the  inquiry 
whether  the  generality  of  the  phrase  ^'lawful  issue  of  the  body"  has  been 
tied  up  by  the  subsequent  clause. 

4.  This  case  distinguised  from  the  cases  of  Henry  vs.  MeanSy  2  Hill. 
Rep.  328,— and  Henry  ^  Talbird  vs.  Archer^  1  Bail.  Eq.  535, 

Before    Wardlaw,  J.y   at   Conwayborough.    Fall   Ttrm, 

1842. 

This  was  an  action  of  trover,  for  a  slave,  brought  against 
Joshua  John  Ward,  defendant,  by  Jasias  G.  WaUer^  Wtlr 
liam  W.  WaUer^  Joshua  Q.  Burbage,  and  Margaret  his 
wife,  late  Margaret  Waller,  and  Samuel  A.  Waller,  £lisui- 
beth  Waller,  and  Hester  Ann  Waller,  infants,  who  sued 
by  their  next  friend  Harmon  Cox,  plaintiffs.  The  defen- 
dant pleaded  the  general  issue»  and  the  statute  of  limita- 
tions. The  cause  came  on  for  trial  before  Earle,  J.,  at 
Fall  Term,  1841,  when  a  verdict  was  rendered  for  the 
plaintiffs,  for  seventeen  hundred  and  twenty  dollars;  but 
the  defendant  having  appealed,  the  verdict  was  set  aside, 
and  a  new  trial  awarded  bv  the  Court  of  Appeals:  and  at 
the  present  term  a  new  trial  was  accordingly  had,  of  which 
his  Honor,  the  presiding  Judge,  has  made  the  following 
report: 

Trover  for  a  slave  called  Jack,  aJlias  Julius.  Suit  oom- 
menced  I6th  October,  1840.  The  plaintiffs  are  the  six 
children  of  Samuel  Waller,  and  claim  that,  by  the  will  of 
their  grand-father,  William  Waller,  (of  which  aee  a  oopj,) 
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all  the  slaves,  and  other  articles  mentioned  in  the 
clause  wherein  Jack  is  mentioned,  Tested  in  Samuel  Wal- 
ler, for  life,  and,  upon  his  death,  passed  to  the  children  he 
left  living.  William  Waller  died  in  February,  1810.  Let- 
ters testamentary  were  granted  to  Samuel  Waller,  sole 
qualified  executor,  24th  March,  1810;  and  no  returns  to 
the  ordinary  were  ever  made  by  him. 

Robert  R.  Sessions,  a  son-in-law  of  William  Waller,  tes- 
tified, that  he  was  intimately  acquainted  with  all  the  affairs 
of  the  testator  that  the  debts  of  the  estate  did  not  exceed 
two  hundred  and  fifty  dollars:  that  Samuel  Waller  took  to 
his  own  use  *'the  remainder  of  stock,"  and  sold  the  "land 
on  Waccamaw  River,"  for  one  hundred  and  fifty-one  dol- 
lars, and  Epraim,  for  one  hundred  and  fifty  dollars,  but  did 
not  apply  them  to  "debts:"  that  he  took  the  debts  upon 
himself,  and  sold  Hannah,  to  pay  them:  that  he  gave  up 
the  share  of  Alexander  Waller,  a  minor,  and  other  legacies^ 
without  question,  as  to  debts:  that  he  sold  Jeffrey  to  the 
witness,  Gabriel,  a  son  of  Hannah,  to  Carr,  and  others  of 
the  n^roes,  bequeathed  to  him,  to  other  persons,  but  sold 
no  negro  besides  those  bequeathed  to  him,  and  Epraim: 
that  between  one  and  two  years  after  William  Waller's 
death,  Samuel  Waller  bought  a  tract  of  land,  from  Peabo«- 
dy  Keyes,  at  five  hundred  and  fifty-five  dollars,  and,  in 
payment,  gave  Jack,  then  about  seventeen  years  old,  at 
four  hundred  dollars,  and  one  hundred  and  fifty-five  dollars, 

COPY  OP  WILLIAM  WALLER'S  WILL. 
Ir^ihtname&fCMyAmm.  I,  William  Waller,  of  HoirydiBtiiet,  in  Uis  State  <rf'Boath 
Carolina,  planter,  being  weak  and  sick  in  body,  but  of  a  aoond  and  dispoeing  ffitnd  and 
memory,  thanks  be  to  Grod  for  the  same,  calling  to  mind  the  mortality  of  my  body,  and 
knowing  it  is  appointed  for  all  men  once  to  die,  do  make  and  ordain  this,  my  last  win 
and  testament,  in  manner  and  form  following,  riz.:  First,  and  principally,  I  resign  my 
wnA  to  Almighty  God,  who  gave  it,  hoping  at  the  general  resorrection  to  recetre  a  joyflil 
approbation,  through  the  merits  of  Jesus  Christ ;  and  my  body  to  the  earth,  to  be  de» 
ceotly  buried  in  a  christian  like  manner,  at  the  discretion  of  my  executon,  hereinafter 
named:  and  my  will  and  request  is,  that  my  funeral  expenses,  and  all  my  just  debts,  be 
paid  out  of  my  estate,  as  is  herein  directed.  As  for  what  worldly  goods  it  has  pleased 
God  to  bless  me  with,  I  give  and  bequeath  of,  as  follows:  Item.  I  gire  and  bequeath  unto 
ttv  beloved  wife,  Elizabeth  Waller,  one  negro  woman  Diana,  and  her  child  Mary,  with 
all  their  future  increase,  to  be  at  her  disposal  forever,  also,  one  bay  yeariing  mare,  one 
cow  and  calf,  one  ewe  and  Iamb,  with  their  and  each  of  their  future  increase,  to  her  and 
her  disposal  forever;  also,  the  use  of  one  negro  girl  named  Venus,  with  her  increase, 
duifaig  her  nataral  lift,  and  ait  her  deadi  to  return  to  my  son  Alexander  Waller,  to  him 
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in  some  other  form:  that  two  or  three  years  afterwards,  the 
witness  saw  Jack  in  General  Carr's  possession,  and  in 
June,  1828,  saw  him  in  possession  of  tne  defendant:  that 
the  eldest  of  the  plaintiffs  was  of  age  in  1833,  or  1834,  and 
the  next  about  two  years  afterwards:  and  that  four  hundred 
dollars  was  a  high  price  for  Jack,  and  the  entire  property 
in  him  was  considered  to  be  sold.  It  appeared  that  the 
land  bought  from  Peabody  Keyes,  was  held  by  Samuel 
Waller,  until  his  death,  and  was  sold  as  part  of  his  estate: 
that  Jack  was  put  to  the  blacksmith's  trade  by  General 
Carr,  and  afterwards  sold  to  the  defendent,  who  then  had 
no  knowledge  of  the  will,  or  of  the  plaintiffs,  and  in  whose 
possession  his  name  was  changed  to  Julius. 

The  time  of  Samuel  Waller's  death  was  not  proved;  but 
it  appeared,  that  in  May,  1833,  ttie  plaintiff,  Josias  G.  Wal- 
ler, demanded  Jack  from  the  defendant,  who  enquired  about 
other  negroes,  and  other  purchasers,  and  said,  "as  you  have 
demanded  from  the  others,  don't  sue  me,  sue  the  others, 
and  I  will  abide  the  decision  of  Cox's  case."  The  plain- 
tiffs recovered  against  Cox,  and  some  other  purchasers;  and 
afterwards,  in  July,  1837,  Josias  G.  Waller  went  again  to 
the  defendant,  and  to  his  demand  of  the  blacksmith.  Jack, 
the  defendant  replied,  "suppose  I  have  not  a  negro  of  that 
name,"  and  then  said,  he  had  a  blacksmith,  named  Julius, 
but  would  not  give  him  up:  and  being  reminded  of  his  for- 

and  the  lawful  iMae  of  his  body  foreyer;  also,  the  use  of  my  plantation  on  which  I  now 
live,  and  tools  of  every  hind;  all  my  household  and  kitchen  furniture,  except  what  is 
hereinafter  bequeathed;  also,  the  stock  of  hogs  known  and  distinguished  by  the  Eixigs- 
own  gang,  undl  my  son,  Alexander  Waller,  arrives  at  the  full  age  of  twenty-one  yean, 
and  then  to  be  equally  divided  between^y  wife  Elizabeth  and  son  Alexander  Waller, 
share  and  share  alike,  to  them  and  their  heirs  forever.  Jttem,  I  give  for  the  maintainance 
and  support  of  my  daughter  Elizabeth  Sessions,  and  the  clMldren  she  now  hath,  or  may 
hereafler  have,  the  use  of  four  negroes,  viz:  Hester,  Mary  Ann,  little  Hester,  and  Moll,  with 
all  their  future  increase,  but  not  subject  to  the  debts  of,  or  liable  to  be  sold,  either  by  her 
present  or  future  husband,  or  husbands,  for  his  or  their  debts;  it  being  my  will  and 
intention,  for  the  labor  and  benefit  of  the  said  four  negroes,  with  their  future  inereaae, 
to  be  applied  solely  to  the  support  of  my  said  daughter,  and  the  children  lawfully  hcffX^ 
ten  of  her  body,  and  at  her  death,  the  aforesaid  four  negroes,  with  their  increase,  to  be 
equally  divided  among  the  children  as  aforesaid;  also,  one  feather  bed,  in  like  nunaer. 
JUm,  I  give  to  my  son-in-law,  Robert  R.  Sessions,  one  dollar,  to  b«*paid  to  him  twelre 
months  afler  my  decease,  out  of  my  estate.  lUm.  I  give  and  bequeath  unto  my  son, 
Samuel  Waller,  the  use  of  six  negroes,  viz:  Hannah,  Rachel,  Jefirey,  Jatk,  Peggy,  and 
Daniel,  with  their  future  increase ;  also,  one  bed  and  fumiiure,  and  one  shotgun,  w/w  in 
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mer  agreement,  and  told  that  the  plaintiff  bad  recovered 
against  Cox,  be  said,  that  if  be  did  not  stand  a  suit,  he 
could  not  recover  against  those  he  bought  from.  In  a  sub- 
sequent conversation,  with  another  witness,  about  bis 
agreement  to  abide  the  event  of  Cox's  suit,  the  defendant 
said  he  had  since  discovered  that  there  was  some  diffe- 
rence between  his  case  and  Cox's ;  that  he  had  bought  at 
public  sale,  or  some  such  thing. 

The  testimony  was,  that  Jack  is  a  very  capable  and 
trusty  fellow ;  that  he  is  now  worth  at  least  one  thousand 
dollars,  and  his  annual  hire  two  hundred  dollars ;  and  that, 
in  1837,  he  would  have  sold  for  one  thousand  five  hundred 
dollars,  or  more. 

A  motion  for  nonsuit  was  made,  and  overruled. 

I  directed  the  jury,  that,  as  at  the  time  oT  the  sale  to 
Peabody  Keyes,  Samuel  Waller  could  have  made  a  valid 
sale  of  the  absolute  title  to  the  slave,  as  executor,  but,  if 
the  plaintiffs'  construction  of  the  will  be  correct,  he  could 
not  have  done  so  as  legatee,  the  act  should,  by  fair  pre- 
sumption, be  referred  to  the  character  which  would  sus- 
tain it,  rather  than  to  that  which  would  defeat  it;  but  that 
if,  by  evidence  carrying  conviction  to  their  minds,  the  jury 
had  been  satisfied  that  Samuel  Waller  had,  in  fact,  assen- 
ted to  his  own  legacy,  and  sold  as  legatee,  then  the  pre- 
sumption should  yield  to  rebutting  proof 

I  considered  the  testimony  before  the  jury  as  different 

his  possession;  to  him  and  the  lawfid  issue  of  kis  body  forever.  Mem,  I  give  and  bfr- 
qaeath  unto  my  son,  Samuel  Waller,  exclusive  of  what  has  been  already  mentioned,  the 
use  of  two  negroes,  viz:  Sally,  and  Patty,  with  their  future  increase ;  also,  one  bay  mare, 
one  cow  and  calf,  and  one  ewe  and  lamb ;  to  him  and  the  lawful  issue  of  his  body  forever. 
Hem.  It  is  also  my  will  and  desire,  that  if  any  of  my  children  before  named  should  die 
underage,  or  without  leaving  lawful  issue  of  their  body,  that  the  legacy  bequeathed  unto 
them,  and  property  given  to  them,  be  equally  divided  among  my  surviving  children,  un- 
der the  same  restrictions  and  regulations  as  ore  specified  in  their  respective  bequests, 
item.  It  is  my  will  and  desire,  that  a  tract  of  land  on  Waccamaw  River,  all  the  remain- 
der of  my  stock  of  hogs,  cattle,  and  sheep,  with  a  negro  boy  named  Epraim,  be  sold, 
either  by  private  or  public  sale,  as  my  executors  think  best,  to  pay  all  my  just  debts, 
except  my  son  Samuel  is  willing  to  taxe  the  boy  EplBaim  at  a  just  appraisement,  and 
pay  the  amount  timely  to  the  discharge  of  my  debts,  so  that  no  expenses  unnecessarily 
*  arise.  Lastly,  Tconstitute,  nominate,  and  appoint  my  friends  Richard  Green,  Senr., 
William  Hemingway,  and  my  son  Samuel  Waller,  executors  to  this  my  last  will  and 
testament,  revoking  and  disannulling  all  other  will  and  wills  by  me  heretofore  made.  In 
vribaen  whereof,  I  have  hereunto  set  my  hand  and  seal,  January  8th,  1810. 
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from  that  contained  in  the  report  of  the  former  trial  of  this 
case,  and  I  therefore  directed  the  jury  that,  by  the  decla- 
rations of  the  defendant,  made  at  the  time  of  the  demand, 
in  1833,  the  adverse  character  of  his  possession  was  modi- 
fied, so  that,  even  as  to  the  two  elder  plaintiffs,  the  statute 
of  limitations  was  no  bar. 

I  told  the  jury,  that  they  might,  in  estimating  damages, 
find  the  highest  value  at  any  time  from  the  conversion  to 
the  trial,  with  the  annual  hire  from  the  conversion;  but  that 
they  were  not  bound  to  do  so;  that  they  must  give  the  value, 
but  they  might  select  the  lowest  value;  and  that  there  was 
a  difference  in  conscience,  and  good  policy,  between  a  con- 
version knowingly  unlawful,  and  one  made  with  a  correct 
belief  of  right,  so  that  the  same  rule  should  not  be  applied 
to  both,  where  room  was  left  for  discretion:  that  the  rights 
of  the  plaintiffs  accrued  at  the  death  of  Samuel  Wadler, 
and  to  that  time,  if  the  defendant  then  held  the  negro,  the 
subsequent  refusal  to  deliver  on  demand,  would,  by  rda- 
tion  back,  infer  the  conversion;  but  that  the  jury  roust,  bj 
the  evidence,  be  satisfied  of  some  period,  when,  after  the 
accrual  of  the  plaintiffs'  rights,  the  defendant  was  guilty  of 
a  conversion;  and,  if  they  should  be  so,  they  might  give  hire 
fifom  that  period,  remembering  all  the  circumstances  which 
sunested  moderation. 

The  jury  found  for  the  plaintiffs  twenty-five  hundred 
dollars;  and  the  defendant  appealed,  on  the  grounds  an* 
nexed. 

Grounds  of  Appeal. 

1.  That  bv  the  true  legal  construction  of  the  bequest  in 
the  will  of  William  Waller,  under  which  the  plaintiffs  claim, 
Samual  Waller,  their  father,  acquired  an  absolute  estate  on 
attaining  twenty-one  years  of  age,  and  thereupon,  the  con- 
tingency, upon  which  the  plaintiffs  could  have  acquired  a 
title  as  purchasers,  became  impossible. 

2.  That  Samuel  Wgller  having  qualified  as  executor  of 
the  will  of  William  Waller,  and  having  sold  the  slave  in 
dispute  to  Peabody  Keyes,  for  his  full,  al^lute,  value,  with- 
out reservation  of  any  interest  in  legatees  or  others,  in  re- 
mainder, reversion,  or  otherwise,  the  sale  is  binding  on  the 
plaintiffsi  and  on  all  persons  claiming  under  the  testator, 
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William  Waller^  and  if  the  plaintiffs  have  a  valid  claim  aa 
legatees,  their  remedy  is  against  the  estate  of  their  father, 
t^  executor. 

3.  That  there  was  not  the  slightest  evidence  of  an  j  a»- 
sent)  by  the  executor,  to  the  imaginary  l^acy  in  remainder 
to  the  plaintiffs;  and  such  assent  was  in  fact  disproved,  by 
their  own  witnesses :  wherefore  the  right  to  sue  was  in 
Samuel  Waller,  or  his  reprssentatives,  who  are  barred  by 
the  statute  of  limitations. 

The  defendant  also  moved  for  anew  trial,  on  the  follow- 
ing grounds : 

1.  That  for  the  reasons  above  stated,  the  verdict  should 
have  been  for  tlie' defendant,  and  that  his  Honor  ought  so 
to  have  expressly  instructed  the  jury. 

2.  That  his  Honor  erred  in  charging  the  jury,  that  al- 
though the  executor  sold  the  absolute  and  entire  interest 
in  the  slave  now  in  dispute,  his  sale  might,  nevertheless,  be 
referred  to  his  character  of  legatee,  and  was  not  necessarily 
to  be  referred  to  his  authority  as  executor. 

3.  That  his  Honor  further  erred  in  charging,  that  the 
operation  of  the  statute  of  limitations  was  suspended  by 
the  declarations  of  the  defendant,  alledged  to  have  been 
made,  when  the  demand  of  the  property,  on  behalf  of  the 
plaintiffs,  was  made  upon  him:  it  being  respectfully  sub- 
mitted, that  although  a  debt  barred  by  the  statute  may  be 
a  sufficient  consideraticn  to  support  an  ojMumj^  yet  nei<- 
ther  declarations,  nor  promises,  can  extend  the  time  limited 
by  the  statute  for  bringing  actions  upon  forte ;  nor  will  tro- 
ver lie  upon  a  promise  of  any  sort. 

4.  That  the  damages  are  excessive;  and  that  the  verdict 
is,  in  other  respects,  against  law  and  the  evidence. 

Bailey  A  Hunt^  for  the  motion. 
Munro  &  HarUee^  contra. 

Cwria^  per  Wardlaw,  J.  The  conclusion  which  this 
Court  has  attained  upon  the  first  ground  of  the  motion  for 
non-suit,  renders  unnecessary  the  consideration  of  any 
other  ground  of  the  appeal. 

In  a  case  which  arose  before  the  Court  of  Appeals,  then 
consisting  of  ten  Judges,  between  these    plaintiffs  and 
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Alford  (involving  the  construction  of  the  bequest  made  to 
Samuel  Waller  in  William  Waller's  will,  under  which  the 
plaintiffs  now  claim,)  it  is  understood  that  the  attention  of 
the  Court  was  not  called  to  any  distinction  between  that 
case  and  the  cases  of  Henry  vs.  Meam^  2  Hill  Rep.  328, 
and  Henry  and  TaJbird  vs.  Archer^  1.  Bailey  £q.  535 :  and 
it  was  held  that  the  plaintiffs  were  entitled  to  recover. 
The  counsel  for  the  present  defendant,  not  content  with 
the  decision  of  the  same  matter  in  a  case  to  which  he  was 
not  privy,  in  the  first  argument  of  the  present  appeal 
befoi'e  the  law  Court  of  Appeals,  by  leave  of  the  Court, 
pressed  their  views  of  the  distinction  between  the  present 
case  and  the  two  cases  above  cited  with  such  force,  that  a 
re-argument  has  been  had  before  the  Court  of  Grrors. 

Both  the  cases  above  cited  involved  the  construction  of 
the  bequest  made  in  Thomas  Bell's  will  to  his  daughter 
Elizabeth.    The  bequest  was  to  Elizabeth  Bell,  "to  her 
and  the  lawfiU  issue  of  her  body  forever  ;^^  and  a  subsequent 
clause  of  the  will  provided   ^^that  if  any  of  my  sons  or 
daughters  should  die  without  leaving  lawful  issue  of  their 
bodies  (dive,  then  their  part  of  the  ^estate  to  be  equally  divided 
amongst  my  then  surviving  childrei\^^    The  limitation  over 
was  clearly  good,  and  depended  upon  the  sole  contingency 
of  Elizabeth's  death  without  issue  of  her  body  then  living. 
It  followed  that,  if  the  issue  were  held  to  be  under  the 
express  bequest  to  them,  purchasers  after  a  life  estate  in 
Elizabeth,  in  any  event  after  her  death,  either  the  issue  as 
purchasers  or  the  persons  provided  for  in  the  limitation 
over,  must  have  taken  :  so  that,  under  that  construction, 
the  limitation  over  was  a  conditional  substitution  or  al- 
ternation for  the  bequest  to  issue.    The  q^ualifying  terms 
employed  in  the  clause  of  limitation  over  having  shewn 
that  the  testator  there  used  issue  of  the  body  to  denote,  not 
an  indefinite  succession  of  descendants,  but  that  class  of 
them  who  at  a  particular  time  might  exist,  there  was  no 
reason  why,  in  the  preceding  clause  which  contained  the 
direct  bequest,  he  should  not  have  been  supposed,  by  issue 
of  the  body  without  the  qualifying  terms,  to  point  out  the 
same  class ;  and  the  supposition  once  admitted,  the  identi- 
ty of  time  at  which,  under  it,  the  estate  of  the  issue,  or  the 
limitation  over,  must,  one  or  the  other,  necessarily  take 
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effect,  and  the  dependence  thus  shown  of  the  latter  npoii 
the  former,  argued  such  close  connexion  of  the  two  pro- 
visions in  the  testator^s  mind,  and  so  clearly  exhibited  bift 
intention,  that  the  construction  to  which  the  supposition 
led,  was  naturally  adopted.  Therefore,  it  was  held,  that  the 
issue  living  at  the  death  took  as  purchasers  by  e!q>res8 
bequest  to  them.  It  was  material  that  the  particulair  li^ 
mitatlon  over,  which  was  considered  in  that  case,  wad 
good  ;  inasmuch  as  that  limitation  over  was  in  default  of 
issue  living,  that  is,  as  construed,  in  default  of  the  issue 
bejhre  mentioned.  But  if  the  limitation  over  had  be6n  Hn 
case  she  many  tvithout  consent,^^  or  "in  case  she  die  under 
the  age  of  twenty-one  years,^^  or  upon  any  other  contingency, 
not  in  itself  containing  a  qualification  of  the  term  issue^ 
and  necessarily  providing  an  alternation  between  the  issue 
meant  and  the  executory  legatees,  there  would  have  been 
no  sufficient  restriction  of  the  words  issue  of  the  hody^  and 
they  must  have  received  their  technical  import,  so  as  to 
give,  if  the  contingency  had  not  happened,  to  the  first  taker, 
A,  fee  absolute. 

In  the  case  how  before  us,  the  bequest  is  of  the  use  of 
nei^es  to  Samuel  Waller,  "to  him  and  the  hwfal  issue  of 
h4s  body  forever :''  and  a  subsequent  clause  ol  the  will  pro- 
vides that  Hf  any  of  my  children  before  named  should  die 
under  age  or  without  leaving  lawful  issue  of  their  body,  thai 
<Ae  lega4y  bequeathed  unto  them  and  property  given  to  them^ 
be  equally  divided  among  my  surviving  children,  under  the 
same  restrictions  and  regulations,  as  are  specified  in  their  rc- 
ipective  bequestsP 

The  term  use  might  sometimes  afford  argument  for  an 
intention  to  give  only  a  life  estate,  but  is  of  no  avail  in  the  * 
inquiry  whether  the  generality  of  the  phrase,  lawful  issufe 
of  the  body,  has  been  tied  up  by  the  subsequent  clause.  It 
may  be  admitted  that  the  testator  did  not  intend  \fy  give  to 
the  first  taker  more  than  a  life  estate,  and  thkt  his  de^re 
wad  that  the  issue  should  take  in  iiidefinitd  sUccefssidh ; 
but  the  law  regards  such  desire  as  impolitic,  and  defb^ts  it 
by  considering  its  expression  as  equivalent  to  a  gift  of  the 
fee  to  the  first  taker.  That  they  may  take  as  pui'chas^rs, 
the  persons  here  claiming  under  the  designation  of  issue^ 
mtist  shew  not  only  that  a  mere  life  estate  Wai^  givfen  fb 
100 
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the  father,  but  that  the  testator  has  so  explained  biinsdf 
as  to  show  that  he  has  not  intended  to  violate  the  policy 
of  the  law  by  a  limitation  to  issue  in  indefinite  succession. 

The  phrase  ^^die  without  leaving  lawful  issue  of  their 
hodtf^  used  in  this  will,  although  not  so  explicit  as  the  oor- 
responding  phrase  in  Thomas  Bell's  will,  is  enough  to 
restrict  to  the  time  of  the  death  the  default  of  issue,  and, 
if  unconnected  with  any  other  contingency,  or  other-word 
of  restriction,  would  of  itself  make  the  limitation  over 
good. 

The  only  essential  difference,  then,  between  this  case 
and  those  under  Thomas  Bell's  will,  is,  that  here  the  li- 
mitation over  is  to  take  effect,  not  as  there,  upon  the  sole 
contingency  of  death  without  issue  living ;  and  in  thatevent, 
necessarily, — but,  Hf  he  should  die  under  age  or  toithaut 
leaving  issue  of  his  body"  and  upon  that  difference  this  case 
must  be  decided. 

If  the  word  or  is  to  retain  its  proper  disjunctive  signifi- 
cation, and  all  the  words  of  the  clause  are  to  have  effect, 
then  the,  testator  has  pointed  out  two  contingencies,  upon 
the  happening  of  either  of  which,  the  limitation  over  shall 
take  effect.  Under  that  construction,  if  Samuel  had  died 
under  age,  leaving  issue  living,  the  testator's  bounty,  ne- 
glecting the  children  of  Samuel,  would  have  passed  to  the 
executory  legatees ;  so  that  the  latter  would  have  taken, 
not  in  substitution  and  default  of  children,  but  in  exclu- 
sion of  them. 

If  the  word  or  is  to  be  construed  as  andj  then  the  con- 
tingency provided  by  the  testator  was  the  death  of  Samuel 
under  age  and  without  issue  living;  so  that  if  he  had  attain- 
ed the  age  of  twenty-one,  and  then  died  without  issue 
living,  the  limitation  over  would  not  have  taken  effect  In 
this  view,  then,  the  executory  legatees  were  not  alternates, 
provided  to  take  in  lieu  and  default  of  issue  living  at  the 
death,  but  their  right  so  depended  upon  such  default  of 
issue  occuring  within  a  particular  time,  that  death  after 
that  time  might  confer  nothing  upon  them,  although  no 
issue  was  left  to  exclude  them. 

It  will  be  seen  that  under  neither  of  the  ordinary  cod« 
structions  of  such  a  contingency,  does  the  limitation  over 
create,  as  in  Bell's  will  and  in  the  cases  of  Lan^^ley  ts. 
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Bhwer,  3.  Atk.  396,  and  Bead  vs.  Sneil,  2.  Atk.  643, 
Tupon  which  the  above  cited  cases  concerning  Bell's  will 
depended,)  a  necessary  alternation  between  the  limitation 
over  and  the  direct  gift  to  the  issue  as  purchasers. 

If,  to  avoid  this  result,  we  attempt  to  give  some  other 
construction  to  the  clause  containing  the  limitation  over, 
we  must  either  reject  as  unmeaning,  words  in  themselves 
significant,  which  the  testator  has  introduced,  or  interpo* 
late  efficient  words  which  he  has  not  used.  Suppose  we 
read  the  clause  as  if  written  ^^if  he  die  under  age  wiUunU 
leamng  issue,  or  (Heat  any  time  without  leavvng  issue,^^  we 
have  only  added  words  which  signify  precisely  the  same 
thing  that  would  be  more  simply  and  intelligibly  express* 
ed  by  our  striking  out  ^^under  age  or^^  so  as  to  read  "i/*  he 
shrndd  die  vnthaut  leamng  lawfUlisstJte"  It  would  be  a  bold 
construction  which  should  thus  expunge  expressions  of 
the  testator  that  of  themselves  have  an  obvious  and  sensi* 
ble  meaning,  and  that  are  not  by  their  collocation  render- 
ed nonsensical,  or  even  obscure. 

If,  then,  whether  or  be  construed  as  a  disjunctive  or  as 
a  conjunctive,  no  necessary  alternation  between  the  limita- 
tion over  and  the  direct  gift  to  the  issue  as  purchasers,  be 
created,  how  can  the  phrase,  ^^leaving  no  issue  of  the  body^^^ 
in  the  subsequent  clause,  explain  the  technical  sense  of 
the  expression,  to  him  and  the  lawful  issue  of  his  body  for-- 
every  in  the  preceding  clause  1  Where,  upon  default  of 
issue  living,  the  limitation  over  must  necessarily  take 
effect,  the  restraining  words  in  the  clause  creating  the  li- 
mitation over,  may  be  considered  to  apply  to  the  preceding 
clause  containing  the  express  bequest  to  issue,  as  if  the 
contingency  were  written,  in  case  of  his  death  without 
leaving  then  limng  such  issue  as  is  before  mentioned.  The 
word  issue  would  of  itself  have  the  same  meaning  in  both 
clauses,  viz :  lineal  descendants ;  but  as  in  the  latter  clause, 
by  a  reference  to  a  fixed  time,  it  is  made  to  embrace  only 
the  class  that  then  may  answer  to  its  meaning,  the  same 
reference  to  time  is  construed  to  apply  to  the  former  clause, 
because  the  connexion  resulting  from  the  one  disposition 
being  substituted  for  the  other.  But  where  there  may  be 
isffue  living  at  the  death,  and  yet  the  limitation  over  take 
effect,  or  where  there  may  be  a  death  without  any  issue 
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liyii:^,  and  tbe  limitation  over  qot  take  eflect,  there  is  no 
stici)  connexion  between  the  two  clauses,  and  dependence 
of  the  onif  upon  the  other,  that  we  can  say  the  time  fixed 
in  the  latter  for  the  ascertainment  of  tbe  persons  who  may 
be  issiue  then  left,  was  in  contemplation  of  the  testator 
wh^n  in  tbe  former  he  used  issue  withbut  reference  to 
tunia. 

To  illustrate  by  examples ;  (speaking  only  of  personal 
estate,  but  using  some  terms  properly  applicable  only  to 
real  estate,  which  in  the  present  state  of  our  law  as  to  tbe 
power  of  limiting  personalty,  can  hardly  be  avoided  io 
ca^^  like  this  relating  only  to  personal  estate :)  To  A. 
and  hts  issue^  unexplained  imports  an  indefinite  succession 
of  issue ;  that  is^  a  fee  tail---by  legal  effect  a  fee  simple. 
!fh  A.  and  his  issue^  but  if  he  sfwuld  die  toithaut  ieawig 
issue  Hoing^  then  over  i/>  B.^  according  to  Henry  and  Means 
gives  a  life  estate  to  A.  with  remainder  to  the  issue  as 
purchasers  with  limitation  over  to  B ;  because,  as  B.  must 
necessarily  take  whensoever  A.  may  die  without  issue 
living,  B,  seems  to  stand  as  an  alternate  for  issue  liviog, 
and;  the  testator  is  held  in  the  direct  bequest  to 
nXpt  to  the  same  issue  that  he  afterwards  more  exactly 
describes  in  stating  tbe  contingency  upon  which  the  limi- 
tuition  to  B.  shall  t^ke  effect.  But,  to  A.  and  his  issue^  and 
if  he  should  die  under  age  to  £.,  giv.es  nothing  to  the  issue 
as,purcha(S(erS|  although  the  limitation  over  would  be  good. 
Tfi  A.  and  his  issue^  and  if  he  should  die  under  ass  or 
without  kavinff  issue^  to  B.  or  tp  A.  and.  Ais.  issue,  and  if  he 
sbeuld  di^  under  age  and  loithout  leaving  issue^  to  B;  io 
either  oase,  gives  nothing  to  the  issue  as  purphasers;  be* 
cause,  in  the  former  case  B.  may  take  if  A-  ahpuld  die 
under  age,  although  he  may  leave  issue,  and  in  the  latter 
case  B«  may  be  excluded,  although  no  issue  ctf  A.  be  left) 
if  A.  do  not  die  under  age ;  and  therefore,  in  neither  case 
does  it  appear  that  B.  and  the  issue  were  meant  as  alter- 
nates, and  that  the  same  issue  described  in  the  clause  of 
limitation  over  were  referred  to  in  the  direct  bequest 

That  bv  qualifying  expressions  issue  in  the  latter  clause 
is  referred  to  a  particular  time,  does  not  of  itself  make  tbe 
same  reference  to  time  in  the  use  of  the  vxnd  issue  in  tbe 
precc^diQg  cbuise;  for  it  cQnsi^ts  as  well  with  the  words 
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used,  when  a  ti^stator  gives  to  A.  and  his  issWj  and  if  A. 
should  die  toithout  leaving  issue  livings  over  to  JB.,  to  suppose 
that  the  testator  meant  to  give  to  A.  and  to  his  issue  in 
indefinite  succession,  with  a  limitation  over  in  event  of  the 
chance  of  the  succession  being  rendered  impossible  by  a 
failure  of  issue  at  the  death  of  A.  as  to  suppose  that  he 
meant  an  estate  foif  life  to  A.,  with  remainder  in  fee  to  the 
issue  living  at  his  death,  defeasible  upon  the  failure  of 
sJAch  issue.  The  latter  supposition  has  been  allowed  to 
prevail,  for  the  rea^DUs,  that  the  alternative  disposition,  to 
the  issue  living  at  the  death  of  A.  or  to  B.  seems  to  havti 
been  intended  by  the  testator;  and  that  no  argument  of 
intention  appears  to  oppose  it.  It  has  sometimes  been 
supposed  that  a  further  reason  is  to  be  found  in  a  fanciful 
wish  in  duty  which  has  beep  imputed  to  Courts,  that 
leads  them  in  what  is  supposed  to  be  the  course  indica- 
ted, 9s  fai;  as  the  law  will  permit  towards  aeeomplishing 
the  intention  of  the  testator,  when  the  law  makes  the 
entire  intention  ineffectual.  Under  this  supposition,  it  is 
said,  the  intention  is  to  give  to  issue  in  indefinite  succes- 
sion, but  that  cannot  be  effected — therefore,  asthe  nearest 
approach,  the  gift  shall  be  to  the  issue  living  at  the  death 
of  the  first  taker.  Upon  this  ground  every  bequest  of  an 
estate  tail  in  personalty,  would,  without  more,  be  held  an. 
estate  for  life,  with  remainder  to  issue  living  at  the  death. 
But  the  admission  oC  an  intention  to  give  to  issue:  in  isr 
4efiQite  succession,  of  itself  fixes  the  meaning  of  the  words 
issue)  or  issue  of  the  body,  or  the  like,  as  words  of  Umitsh 
tion  and.  not  of  purchase,  and  so  cuts  off  the  issue:  from 
all  benefit  beyond  the  chance  of  receiving  by  transmissioft 
6om  the  parent 

But  in  the  case  now  before  us,  there  is  not  only^  under 
either  construction  of  or,  a  want  of  that  connexion  between 
the  interests  created  by  the  two  clauses  of  the  will  which 
ipight  authori^se  the  restriction  of  issue  in  the  latter  to 
control  its  technical  sense  in  the  former  one,  but  if  or  is  to 
hfii  construed  as  and,  then  are  positive  arguments  of  inten- 
tijm  opposed  to  the  views  of  the  present  plaintiffs. 

One  of  the  twoconstructionsof  or  is  in  this  will  correct^ 
and  the  other  is  not  It  will  not  do  to  consider  or  aa 
haying  ai  sj»ifting  meaning  to  be  s^tli^d  by  die  raaali,.  and 
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because  SamueFs  death  occurred  after  he  was  of  age  and 
when  he  had  issue  living,  to  say  that  therefore  or  shall 
have  its  disjunctive  signification, — since  by  this  event  all 
the  violation  of  intention,  which,  in  case  of  his  death  under 
age  and  leaving  issue,  might  have  resulted,  has  been  avoid- 
ed. As  Lord  Eldon  said,  in  Earl  of  Radnor  vs.  ^tafton^ 
11  Ves.  Jur.  457,  "In  trying  the  meaning  of  phrases  in  a 
will,  you  may  look  at  ail  tne  circumstances  in  which  the 
Court  might  have  been  called  upon  to  determine  the 
meaning  of  the  same  phrases,  applied  to  a  different  state 
of  circumstances."  How  would  this  will  have  been  con- 
strued at  the  time  of  the  testator's  death,  looking  to  what 
were  the  circumstances  and  chances  then?  The  ages  of 
his  children  were  not  proved,  but  from  the  will  itself  it 
appears  that  his  son  Alexander,  an  object  of  peculiar 
favour,  was  at  the  date  of  the  will  (a  short  time  before  the 
testator's  death)  under  the  age  of  twenty-one.  What 
would  have  been  the  rule  for  Alexander  must  be  applied 
to  Samuel,  for  the  limitation  over  is  in  case  of  the  death  of 
*'any  of  my  children"  "under  age  or  without  leaving 
lawful  issue  of  their  body."  A  construction  which  would 
have  stripped  Alexander's  children  of  his  whole  interest 
under  the  will,  in  case  he  had  died  under  age  leaving 
children,  cannot  be  presumed  to  have  been  intended.  It 
is  possible  that  even  in  this  country,  where  eaiiy  marriages 
are  so  frequent,  the  chance  of  a  child's  dying  under  age 
yet  leaving  children  may  not  have  been  contemplated  by 
the  testator,  and  therefore,  contrary  to  what  may  be  pre- 
sumed  would  have  been  the  intention  if  the  chance  bad 
been  anticipated,  it  may  happen  within  the  meaning  be 
gave  the  words  he  used.  But  if  we  are  not  to  disregard 
the  sound  principles  which  settled  our  cases  of  B^kk 
▼s.  Lawtany  I  Spears,  258,  and  Scammel  vs.  Porter,  1 
Bail.  427,  and  the  many  cases  upon  which  they  rest,  as 
well  as  the  authority  of  the  cases  themselves,  we  must 
hold  that  in  this  case  or  must  be  understood  to  mean  and. 
If  this  construction  be  adopted,  then  it  may  well  be 
argued,  that  as  the  testator  intended  his  son's  estate  to  be 
relieved  from  defeasibility  by  reason  of  the  limitation  over, 
when  the  son  attained  that  age  at  which  he  might  make 
dHflpositioQs  to  suit  himself,  so  it  was  intended  that  at  that 
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age  no  rights  of  issue  should  interfere  with  his  power  of 
free  disposition.  The  son  himself,  and  not  bis  unknown 
issue,  attracted  the  bounty  of  the  testator.  If  we  look 
at  the  whole  will — ^remember  that  at  its  date,  some  (if  not 
all  but  one)  of  the  children  were  already  of  age— observe 
the  term  heirs  applied  to  land  and  t«su6,  everywhere  to 
personalty,  except  in  the  bequest  to  the  daughter,  where 
children  is  skilfully  introduced — notice  that  a  gun,  beds, 
and  one  ewe  and  lamb  are  confounded  with  the  negroes 
in  the  same  bequests  and  limitations — and  apply  the  terms 
^^the  same  restrictions  and  regulations  as  are  spec^ied  in 
tJmr  respective  bequests,^^  to  the  difference  made  between 
the  daughter  and  the  sons — it  will  be  difficult  to  resist 
the  belief  that  the  testator  in  fact  used  the  words  "to  him 
and  the  lawful  issue  of  his  body  forever,"  in  their  true 
technical  sense,  as  words  of  limitation,  so  that  as  each  of 
his  sons  came  to  age,  the  chance  upon  which  his  estate 
might  have  been  defeated  should  pass  away,  and  he  should 
enjoy  the  same,  with  the  right  to  alien  or  bequeath,  or  in 
default  thereof  to  transmit  to  his  issue. 

Even  in  cases  where  a  clear  intent  to  give  to  the  first 
taker  in  the  first  instance  only  a  life  estate,  is,  with  cir« 
cumstances  showing  the  intent  of  the  testator  to  dispose  of 
his  whole  interest,  followed  by  an  express  bequest  to  the 
issue,  either  in  indefinite  succession,  or  restricted  by  refer* 
ehce  to  a  particular  time,  but  without  any  limitation  over 
—there  seems  to  be  usually  an  actual  design  in  the  testa^ 
tor,  if  the  issue  that  he  would  provide  for  should  fail,  to 
enlarge  the  estate  of  the  first  taker.  The  restriction  of 
the  first  taker's  estate  in  such  cases,  is  intended  for  the 
benefit  of  issue  only,  and  upon  his  death  without  such 
issue,  the  intention  could  probably  be  effected  by  vesting 
the  right  in  his  assignee  or  personal  representative.  By 
declaring,  then,  that  in  such  cases,  where  the  bequest  is  to 
the  issue  in  indefinite  succession,  the  first  taker  shall  take 
a  fee  simple, — ^and  that  where  the  bequest  is  to  issue 
restricted,  the  first  taker  shall  take  a  fee  subject  to  an 
executory  bequest  to  such  issue,— «tbe  law  conforms  as 
nearly  to  the  actual  intention,  as  by  any  practicable  dispo- 
sition of  the  estate  it  might  do. 

Where  such  bequest  is  accompanied  by  a  limilntioii 
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orer  to>o  remote,  the  intention  to  give  the  whole  estate  is 
manifest — the  person  intended  to  be  benefitted  by  the 
limitation  over  cannot  take,  and  the  first  taker  and  issue, 
as  to  right,  and  the  presumed  intention  of  the  testator, 
stand  as  above  mentioned  where  the  intention  to  give  the 
whole  interest  has  been  manifested,  and  no  limitation  over 
has  been  made.  And  the  same  observations  apply  to  a 
case  where  the  intent  to  give  the  whole  interest  is  mani- 
fest, a  limitation  over  has  been  made,  and  the  contingency 
upon  which  the  estate  was  limited  over  has  not  happened, 
and  has  been  rendered  impossible.  Such  is  tne  case 
before  us,  if  or  be  construed  ^sand:  the  age  of  twenty-one 
was  attained  before  death,  so  that  the  contingency  was 
rendered  impossible — ^no  further  limitation  over,  expressly 
declared  what  the  testator  intended,  but  his  intent  to  pass 
his  whple  interest,  manifested  by  the  general  scope  of  his 
will,  shows  that  be  designed  no  reverter  to  his  estate  ;  and 
therefore  the  direct  bequest  is  left  just  as  if  no  limitation 
over  had  been  made.  The  words  '^to  him  and  the  Unofid 
issiie  of  his  body  forever'^  must  receive  their  technical  signi- 
fication, and  that,  as  observed,  is  as  near  to  the  true  intent 
as  policy  and  any  practicable  rules  will  permit. 

Cases  where  a  restriction  used  in  one  clause  of  a  will, 
have  been  applied  to  the  term  issue  used  in  another  clause 
without  restriction,  are  not  to  be  considered  as  authority 
for  such  application  invariably,  without  consideration  of 
the  subject  matter,  the  circumstances,  and  the  conse- 
quences. Where  a  direct  bequest  to  the  first  taker  and 
his  issue  living  at  his  death  has  been  made,  and  a  subse- 
quent clause  provides  a  limitation  over^  in  case  the  first 
taker  die  unihout  issue,  it  is  clear  that  the  generality  of  the 
phrase,  die  toithmU  issue,  receives  such  restrictive  aid  from 
the  previous  definition  of  issue,  that  the  limitation,  which 
of  itself  would  have  been  held  too  remote,  is  by  such  aid 
made  good.  But  it  would  not  be  safe  to  argue  econoerso 
in  all  cases,  that  the  indefiniteness  of  issue  in  a  bequest  to 
the  first  taker  and  his  issue,  is  explained  by  a  subsequent 
limitation  over  in  case  he  die  without  leaving  issue  Hving. 
That  die  unthoui  issue  means  ^'die  and  issue  should  at  any 
time  afterwards  fail"  is  a  strained  construction,  made  by 
the  law  from  considerations  of  policy,  and  therefore  any 
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slight  circumstance  has  sometimes  been  seized  upon  to 
give  the  words  their  natural  meaning ;  that  is,  die^  not  then 
haoing  issue :  and  a  previous  clear  provision  for  the  issue 
living  at  the  death,  without  aoy  attempt  to  limit  in  indefi- 
nite succession,  shows  that  the  idea  of  an  indefinite  failure 
was  not  in  the  testator's  contemplation,  and  that  therefor^, 
the  die  vnthout  issue  must  mean  only  to  provide  against  the 
failure  of  that  class  before  specially  described  as  objects  of 
intended  benefit.  But  the  phrase  ^'to  him  and  the  issue  of 
his  body  forever  ^^^  ha«!  naturally  and  plainly  the  meaning 
which  the  law  gives  to  it — to  him  and  his  issue  from  gene- 
ration to  generation — ^a  meaning  which,  as  before  said, 
the  law  understands^  and  defeats ;  and  to  explain  such 
plain  meaning,  well  fix^ed  technically  and  vulgarly,  requires 
stronger  circumstances  than  would  seem  to  tie  up  the 
generality  of  the  expression,  die  loithout  issue. 

Again,  as  to  a  limitation  over  by  way  of  executory 
bequest,  the  inquiry,  without  regard  to  the  nature  of  the 
estate  previously  given,  is,  must  the  contingency  happen 
within  the  prescribed  time  1  Whereas,  the  inquiry,  con- 
cerning the  interest  directly  bequeathed,  is,  what  is  the 
technical  meaning  of  the  terms  1  Or  if  that  meaning  is  to 
be  disregarded,  has  the  testator  clearly  explained  the 
sense  in  which  he  used  the  terms  ?  If  after  a  gift  to  A^ 
and  the  issue  living  at  his  deaths  the  executory  bequest  be 
to  B.  if  A.  should  die  under  age  or  withaufissue^  the  limita* 
tion  over  will  be  good.  The  generality  of  without  iesue 
would  be  restricted  as  before  explained,  to  mean  without 
issue  then  living,  and  although  the  contingency  would  be 
varied  accordingly  as  we  should  construe  or  as  or  or  as 
a;nd^  in  either  case  it  would  fall  within  the  rule,  as  it  must 
happen  in  one  case  at  his  death,  and  in  the  other  when 
be  attained  the  age  of  twenty-one.  But  when  we  consider 
the  case  of  a  gift  to  A  and  his  issue  and  if  he  should  die 
withmU  leaving  issue  over^  we  are  called  upon  to  enquire 
how  the  technical  sense  of  the  direct  gift  has  been  explain- 
ed ;  and  although  wherein  the  case  just  propounded,  we 
see  that  the  limitation  over  is  to  take  effect  only  in  case  of 
death  without  issue,  and  in  that  case  whensoever  it  may 
happen,  we  may  conclude  that  the  issue  which  might  be 
alive  at  the  death  was  intended  to  be  designated  in  the 
101 
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first  gift-^such  conclusion  would  not  follow  in  a  case 
where  the  limitation  over  was,  if  he  should  die  under  age 
and  tOithout  leaving  issuey  where  we  should  see  that  the 
limitation  ovei"  had  no  necessary  connexion  with  the  time 
of  death)  but  the  intention  seemed  to  be  that  if  A.  should 
attain  the  age  of  twenty-one,  no  restriction  of  bis  estate 
should  exist  by  limitation  over  or  otherwise. 

It  therefore  appears  to  the  Court,  that  the  children  of 
Samuel  Waller  tdok  nothing  under  the  bequest  to  him,  and 
the  motion  for  nonsuit  is  accordingly  granted. 

0*Nkall,  Evans,  BtTLER  and  Frost*,  JJ.  With  iotofsov 
and  JoitNSTON,  Chancellors,  concurred. 

DdNtctN,  Ch.  having  been  of  counsel  for  the  defendant^ 
did  not  sit  in  this  case. 

Per  0*Nball,  J. — I  think,  if  the  legatee,  Samuel,  had 
died  under  age  leaving  issue,  that  the  issue  in  such  case 
would  have  taken  as  purchasers  ;  but  having  lived  beyond 
that  period)  his  estate  became  absolute. 

HarmR)  Ch.  absent. 

Richardson  i.,  dissenting.  A  brief  exposition  of  the  wOl 
of  W.  Waller,  predicated  upon  express  decisions  of  our 
own  Courts  is  offered,  in  oroer  to  shew,  that  the  Just  and 
legal  construction  of  his  will  was  made,  by  the  Court  of 
Errors  in  the  cas^df  J.  C.  Waller,  and  others,  ts.  6.  Alford, 
(Riley's  Ch.  cases,  247.)  It  is  high  time  that  the  common 
limitation  of  a  legatee,  *Ho  him  and  his  issue  forever,'^  should 
be  understood  as  settled  in  its  legal  itnport.  The  will  of 
W.  Waller  was  then  considered  upon  the  limitation  to  (he 
I^^tee,  Samuel  Wllller  and  his  surviving  issue,  together 
with  the  same  question  arising  out  of  the  will  of  Thomas 
Bell,  in  the  cases  of  Fhrill  ts.  Talbot,  and  Henry  A  Jbtbot 
V8.  Archer.  Waller^s  and  Bell's  wills  were  then  coni^idered 
by  the  Court  as  identical  in  their  limitation  to  the  survi- 
ving issue ;  accordingly  one  decision  covered  these  three 
cases;  two  of  which  arose  out  of  Thds.  Bell's  will;  the 
other  on  W.  Waller^s  will.  But  the  adjudged  identity  of 
the  limitations  in  the  two  wills  has  been  opened  for  fur- 
ther discussion  in  the  present  case,  tn  my  individual  judg- 
ment in  this  particular  case,  the  title  made  by  Samuel  Wd- 
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ler,  who  was  both  executor  of  W.  Waller,  and  legatee, 
secures  the  title  of  defendant.  And  the  argument  I  now 
offer,  is,  to  point  out:  that  to  alter  the  former  construction, 
must  virtually  set  afloat  the  principle  of  construction,  sup- 
posed to  have  been  permanently  decided,  not  only  on  Wal* 
ler's  will,  but  on  Thomas  Bell's;  and  was  intended  to  con- 
stitute a  leading  case  for  the  construction  of  all  similar 
bequests  of  a  limi%tion  to  surviving  issue,  as  purchasers, 
after  a  general  bequest  to  all  issue;  and  in  default  of  such, 
over  to  remaindermen.  The  will  of  Wm.  Waller,  as  far 
as  it  bears  upon  the  question  of  the  case  before  us,  is  as 
follows:  ^^Ilem.  I  give  and  bequeath  unto  my  beloved  wife, 
Elizabeth  Waller,  one  qegro  woman  Diana,  and  her  child 
Mary,  with  all  their  future  increase,  to  be  at  her  disposal 
forever;  also,  one  bay  yearling  mare,  one  cow  and  calf,  one 
ewe  and  lamb,  with  their%nd  each  of  theii  future  increase, 
to  her  and  her  disposal  forever;  also,  the  use  pf  one  negro 
girl  named  Venus,  with  h^r  increase,  during  her  natural 
life,  and  at  her  death  to  return  to  my  son  Alex.  Waller,  to 
him  and  the  lawful  issue  of  his  body  forever;  also,  the  use 
of  my  plantation  on  which  I  now  live,  and  tools  of  every 
kind,  all  my  household  and  kitchen  furniture,  except  what 
is  hereinafter  bequeathed;  also,  the  stock  of  hogs  known 
and  distinguished  by  the  Kingstown  gang,  until  my  son 
Alex.  Waller  arrives  at  the  full  age  of  21  years,  and  then 
to  be  equally  divided  between  my  wife  Eli^sabetb,  and  soq 
Alex.  Waller,  share  and  share  alike,  to  them  and  their  heirs 
forever.  Item.  I  give  for  the  maintainance  and  support  of 
nsiy  daughter  Elizabeth  Sessions,  and  the  children  «W  now 
hath,  or  may  hereafter  have,  the  use  of  four  negroes,  vi?; 
Hester,  Mary  Ann,  little  Hester,  and  Moll,  with  all  their 
future  increase,  but  not  subject  to  the  debts  of,  or  liable  to 
be  sold,  either  by  her  present  or  future  husband,  or  bus- 
bands,  for  his  or  their  debts;  it  being  my  will  and  inten- 
tion, for  the  labor  and  benefit  of  the  said  four  n^roes,  with 
their  future  increase,  to  be  applied  solely  to  the  support  of 
my  said  daughter,  and  the  children  lawfully  begotten  of 
her  body,  and  at  her  death,  the  aforesaid  four  negroes,  with 
their  increase,  to  be  equally  divided  among  the  phildren 
as  aforesaid;  also,  one  feather  bed,  in  like  manner.  Item. 
I  give  to  my  son-in-law,  Robert  K.  Sessions,  on^  dollar,  to 
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be  paid  to  him  12  months  after  my  decease,  oat  of  my 
estate.  Item.  I  give  and  bequeath  unto  my  son  Samuel 
Waller,  the  use  of  six  negroes,  viz:  Hannah,  Rachel,  Jef- 
frey, Jack,  P^gy,  and  Daniel,  with  their  future  increase; 
also,  one  bed  and  furniture,  and  one  shot  gun,  now  in  bis 
possession;  to  bim  and  the  lawful  issue  of  his  body  forever. 
Rem.  I  give  and  bequeath  to  my  son  Alex.  Waller,  exclu- 
sive of  what  has  been  already  mentioned,  the  use  of  two 
negroes,  viz:  Sally,  and  Patty,  with  their  future  increase; 
also,  one  bay  mare,  one  cow  and  calf,  and  one  ewe  and 
lamb;  to  him  and  the  lawful  issue  of  his  body  forever.  Ilem. 
It  is  also  my  will  and  desire,  that  if  any  of  my  children 
before  named  should  die  under  age,  or  without  leaving  law- 
ful issue  of  their  body,  that  the  legacy  bequeathed  unto 
them,  and  property  given  to  them,  be  equally  divided 
among  my  surviving  children,  uAder  the  same  restrictions 
and  regulations  as  are  specified  in  their  respective  be- 
quests." Any  one  who  reads  this  will  may  observe:  that 
wherever  W.  Waller  intends  to  bequeath  a  life  estate  only, 
or  a  less  estate  than  for  life,  he  does  it  uniformly  in  the 
same  terms; — see  five  instances, — "the  use  of  one  negro  girl 
to—"  Ac;  "the  use  of  my  plantation  to — "  Ac.;  "the  use  of 
four  negroes,"  Ac;  "the  use  of  six  negroes  to — ^"  Ac;  and 
"the  use  of  four  negroes  to—"  Ac.  Ac  In  all  other  be- 
quests he  gives  the  thing,  not  the  mere  use;  and  uses  terms 
to  shew  an  extension  of  the  estate — "forever,"  Ac 

We  have  to  consider  the  third  of  these  bequests.  The 
question  is  this:  does  the  bequest  of  "the  use  of  six  negroes 
to  Samuel  Waller  and  the  lawful  issue  of  his  body  for- 
ever," but,  "if  he  should  die  under  age,  or  without  leaving 
issue  of  his  body" — then  over  to  his  surviving  brothers  and 
sisters.  Does  such  a  bequest — first  to  issue  generally,  but 
explained  to  mean  surviving  issue — constitute  an  estate 
forever  in  Samuel  Waller  upon  his  coming  of  full  age«  in 
virtue  of  the  words  "if  he  stiould  die  under  age,"  so  as  to 
defeat  the  surviving  issue,  if  any,  and  also  the  surviving 
brothers  and  sisters  whose,  right,  according  to  the  former 
decision,  was  fully  recognized  as  remaindermen.  If  Sam'l. 
Waller  got  an  indefeasible  title  at  full  age,  then,  of  course, 
the  defendant's  (Ward's)  title  is  good;  and  any  surviving 
issue,  as  well  as  the  remaindermen,  could  have  no  title. 
Such  is  the  consequence  of  the  construction  now  proposed. 
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On  the  other  hand — supposing  the  words  ^if  he  should 
die  under  age"  to  make  no  difference  in  the  estate  given 
to  Samuel  Waller,  and  then  to  the  surviving  issue.  In  that 
case,  the  former  construction  of  W.  Waller's  will  remains 
unaltered;  and  the  negro  Jack  belongs  to  the  plaintiffs,  who 
are  the  remaindermen,  beqause  there  were  no  surviving 
issue  of  Samuel  Waller,  the  first  taker.  My  position  is, 
that  the  words  '4f  they  should  die  under  age,  or  without 
leaving  lawful  issue  of  their  body,''  meant  as  formerly  de- 
cided— that  is,  the  same  as  if  the  words  were  "if  they 
should  die  under  age;"  or  die  (i.  e.  at  any  time)  without 
leaving  lawful  issue  of  their  body.  It  is  always  to  be 
borne  in  mind  that  it  is  a  case  for  judicial  construction;  and 
any  construction  that  goes  to  defeat  the  surviving  issue, 
puts  at  naught  and  excludes  from  the  will  the  general  be- 
quest in  favor  of  issue;  and,  so  doing,  overthrows  the  entire 
rationale  of  the  former  decision  upon  both  Bell's  and  Wal- 
ler's will,  also.  That  leading  decision  turns  upon  this  ju- 
dicial construction  of  words,  to  wit:  That  the  bequest  to 
Elizabeth  Bell,  "to  her  and  the  lawful  issue  of  her  body 
forever,"  constitute  an  intended  bequest — intended  by  the 
testator  to  her  particular  issue;  and  not  merely  an  estate 
to  herself,  the  first  taker,  forever.  And  that  testatorial 
meaning  governs  all  the  inferences  that  subsequently  fol- 
low. It  makes  such  inferences  to  turn  in  favor  of  the  sur- 
viving issue;  because  the  issue  were  the  favored  object  of 
the  testator,  in  the  first  instance;  and  the  whole  object  of 
the  antagonist  argument  is  to  overthrow  that  construction 
of  the  terms  "issue  of  the  body  forever,"  and  to  substitute 
in  its  stead  this  meaning:  that  those  words  which  would 
make  a  perpetuity,  do  no  more  than  give  to  the  first  taker 
an  estate  forever,  and  have  little  or  no  influence  in  the  con- 
struction of  the  subsequent  charge  referring  to  surviving 
issue  only.  Now,  any  one  who  will  carefully  consider  the 
very  imposing,  yet  erroneous  decision  in  the  case  of  Carr 
and  Green^  2  McC.  75.,  upon  Wm.  Wilson's  will,  giving 
the  estate  to  W.  and  T.  Wilson,  but  not  to  their  lairftU  is- 
sue forever^  will  perceive  that  if  those  very  words  of  perpe- 
tuity to  issue  had  been  added  to  the  bequest  to  W.  and  T. 
Wilson,  the  construction  of  the  Court  would  not  have  been 
stronger  in  favor  of  their  surviving  issue.    But  this  was 
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the  error  of  that  decision ;  and  that  error  is  corrected  in 
Carr  vs.  Porter.     Shall  that  error,  then,  not  be  renounced  ? 
And  any  one  who  will  read  the  decision  of  the  Court  by 
Judge  Nott,  in  the  case  of  Carr  &  Porter,  (1  McCord  Gh. 
65,)  correcting  the  former  decision,  or  that  of  Judge  Harper 
upon  both  Thomas  Bell's  will,  and  this  very  will  of  Wm. 
Waller,  (Riley's  Ch.  Ca.  247,)  will  readily  see  the  very  im- 
portant difference  such  bequest  to  issue  would  make;  and 
it  is  only  by  losing  sight  of  the  governing  influence  of  the 
bequest  "to  him  and  the  lawful  issue  of  bis  body  forever'' 
in  Waller's  will,   that  renders  doubtful  the  unskilful  at- 
tempt to  express  in  a  subsequent  clause  the  testator's  in* 
tended  limitation  to  surviving  issue,  instead  of  issue  gene- 
rally.    Here,  I  ask— ^if  two  general  rules  for  expounding 
such  limitations  to  issue,  are  not  plainly  established  by  the 
two  cases  before  noted,  to  govern  and  keep  uniform  future 
decisions  upon  the  like  limitations  1   What  are  those  rules  1 
First  That  the  words  ^*to  him  and  the  lawful  issue  of 
his  body"  do  mean   that  the  testator  desires  and  wills 
an  independent  estate  to  the  issue.    Although  such  words 
do  also  indicate  an  unlawful  perpetuity,  i.  e.  we  must  ob- 
serve in  those  words,  as  well  as  the  individual  xsiU  of  the 
testator,  as  the  legal  perpetuity.    Secondly  ;  and  equally 
manifest,  that  such  individual  desire  and  will  being  ad- 
mitted as  the  foundation  principle  of  construction,  then  all 
the  mere  judicial  constructions,  inductive  conclusions,  Ac^ 
such  as  the  word  "  or  "  to  be  changed  to  the  word  "  and  " 
«— or  the  like,  are  to  be  made  only  dJiAfor  no  other  purpose^ 
but  to  carry  into  practical  effect  such  individual  will,  to 
the  extent  that  the  law  permits  to  such  issue ;  and  never 
to  oppugn  the  lawful  extent  of  the  estate  of  such  issue,  by 
any  mere  construction  in  favor  of  the  first  taker,  as  S. 
Waller.    This  is  the  construction  I  deem  mistaken ;  i.  e. 
by  changing  'or'  into  'and'   you  extend  the  estate  of  S. 
Waller  at  bis  age  of  21 ;  not  in  furtherance,  as  the  rule  pro- 
poses, but  in  subversion  of  the  estate  to  the  favored  sar- 
viving  issue,  as  intended  and  plainly  expressed  by  the  tes- 
tator.    There  is  no  general  testatorial   favor  of  the  like 
kind  expressed  towards  S.  Waller,  to  authorize,  by  a  mere 
construction,  the  extending  his  bequest;  which  would  be 
an  entire  new  bequest.    And  shall  we  now  give  him  that 
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peculiar  advantage? — and  that  too,  after  an  acquiescence 
of  many  years  in  the  opposite  construction. 

After  two  cases  have  been  actually  adjudged  by  the  es- 
tablished rule,  and  after  this  Court  so  adjudged  the  se- 
cond of  these  cases  ;  this  was  done  under  assuredly  a  ra- 
tional construction,  which  preserves  the  life  estate  of  Sam- 
uel Waller,  but  avoids  extending  his  estate  by  mere  con- 
struction, in  order  to  uphold  the  desire  and  will  in  favor 
of  at  least  surviving  issue,  because  of  the  bequest  to  all 
issue  in  the  first  instance,  which  includes  the  surviving  is- 
sue, but  not  S.  Waller. 

I  need  not  say  of  such  a  construction,  or  rather  of  so  ra- 
tional a  distinction  ''  esto perpettiu" ;  but  need  only  ask.  Is 
it  palpably  erroneous  ?  If  not  thus  erroneous,  preserve  it, 
and  let  the  court  be  consistent.  But  to  correct  it  you  must 
first  change  the  principle  on  which  it  depends ;  I  mean  the 
now  established  construction — that  these  words  "  to  him 
and  the  lawful  issue  of  his  body,'^  do  mean  that  the  testa- 
tor ttilled  and  intended  by  such  words,  an  estate  to  the  is- 
sue, independent  of  that  of  the  first  taker.  He  desires  and 
wills  two  distinct  estates ;  although  he  has  expressed  the 
second  in  the  words  of  a  perpetuity.  This  is  the  princi- 
ple and  sine  qun  non  of  that  leading  decision.  Tnat  is, 
having  once  got  the  testator's  moral  will,  it  becomes  "  the 
polar  star  "  for  all  constructions  upon  after  limitations  to 
issue.  (On  this  head  of  intention,  see  t  Pr.  Wms.  566 ; 
Doug.  327 ;  2  Brev.  66 ;  557  Black.  2  Fonb.  56 ;  3  Burr. 
1686,  and  Melupson,  4  Ves.  329.)  How  can  we  bring  S. 
Waller  within  that  favored  predicament,  when  it  is  express- 
ly confirmed  by  the  will  itself,  to  the  issue.  But  turn  to 
this  subsequent  clause,  which,  as  far  as  issue  is  concerned, 
altogether  depends  upon  the  former  bequest  to  all  issue. 
We  find  it  as  follows  :  "  If  any  of  my  children  should  die 
under  age,  or  without  leaving  issue  of  their  body,''  <&c., 
then  over  to  surviving  brothers  and  sisters. 

Now,  then,  keeping  in  mind  that  there  is  an  intended 
bequest  to  issue ;  which  is  the  index  hand  that  points  out 
the  true  meaning  of  this  after  clause,  and  makes  the  gen« 
eral  bequest  lawful ;  and  how  else  can  we  explain  it,  but 
tn  this  way.  If  they  should  die  under  age^  x/r  die  ^t.  6.  at  any 
Hfne^)  mthout  ledttng  lawful  issue,  then  iH>er  to  his  survimng 
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children.  This  I  grant,  is  no  more  than  one  construction 
against  another,  but  this  construction  preserves  the  estate 
to  any  surviving  issue,  which  is  authorized  by  the  express- 
ed object  of  the  testator,  and  in  case  of  total  failure  of  such 
issue,  it  goes  over  to  surviving  brothers  and  sisters. 

This  is  clearly  the  meaning  of  the  words,  if  we  respect 
the  general  bequest  to  issue,  in  the  first  instance,  as  a  be- 
quest to  them,  and  not  as  a  mere  habendum  to  extend  the 
estate  of  S.  Waller,  the  first  taker.  And  it  is  this  idea, 
that  a  bequest  ^'  to  the  issue  of  the  body  forever  "  would 
constitute  a  mere  habendum  to  the  legacy  given  to  the  first 
taker,  that  is  corrected  and  decided  to  be  erroneous  in  the 
decisions  on  both  Bell's  and  Waller's  will.    Riley,  247. 

It  will  readily  be  perceived,  that  throughout  my  present 
argument,  I  pre-suppose  the  understanding  of  Chancellor 
Harper's  exposition  of  Bell's  will,  but  which  is  no  more 
than  carrying  into  practice  the  argument  of  Judge  Nott,  in 
(Jarr  and  Porter.    But  what  is  the  other  construction  of ' 
Wm.  Waller's  will  ?     It  is  this.    The  disjunctive  *  or'  is 
to  be  turned  into  the  conjunctive  *  and.'     How  ?     By  con- 
struction.    To  what  end  1    Why,  in  order  to  make  the 
reading  this :  '^  If  they  should  die  under  age,  and  without 
leaving  lawful  issue,  then  over,"  &c.    For  what  purpose ! 
It  is  intended   for  the  safety  of  possible  issue  before  S. 
Waller's  age  of  21.    The  reason  is  right.    But  vi^hat  fol- 
lows 1    Why,  the  moment  S.  Waller  become  of  age,  the 
estate  is  fixed  in  him  by  mere  implication,  and  then  the 
issue  surviving,  and  the  surviving  children  of  the  testator, 
are  excluded.     Here  then  is  a  new  bequest  to  S.  Waller, 
(as  in  Carr  and  Green,  it  was  given  in  the  same  way  to 
surviving  issue  by  mere  construction.)    Unless  the  surviv- 
ing issue  consist  of  issue  begotten  by  Samuel  Waller,  dur- 
ing his  minority,  and  then,  if  S.  Waller  die  under  age,  such 
issue  are  still  to  take  the  estate  as  purchasers.     Here  is, 
I  grant,  a  possible  boon  still  preserved  for  certain  particu- 
lar, and  very  possible,  surviving  issue.    But  if  S.  Waller 
once  come  of  age,  then  no  surviving  issue   whatever  can 
take,  because  the  estate  then  settles  in  Samuel  Waller  for- 
ever, at  his  full  age.    But  what  then  becomes  of  the  favor- 
ed and  intended  mdependent  estate  to  issue  ?    It  vanishes 
by  a  mere  construction,  in  their  name,  but  terminates  by 
a  new  bequest  to  S.  Waller 


Colombia,  Mat,  1844.  809 

The  decision  now  made  does  not,  perhaps,  go  evea 
thus  far  in  favor  of  issue  left  by  S.  Waller,  in  case  he 
die  under  age.  But  whatever  be  the  decision  on  that 
head,  my  understanding  cannot  perceive  the  reason  for 
such  inconsistency :  and  I  respectfully  urge,  that  it  arises 
from  regarding  too  little,  as  a  principle  of  construction, 
the  sound  rationale  that  governed  the  majority  of  the 
Court  in  its  former  decision  upon  this  very  will,  and  that 
of  Thomas  Bell's  will,  and  from  not  carrying  oat  that 
principle.  In  a  word — Since  the  decision  in  the  case  of 
Bell's  and  Waller's  will,  wherever  a  bequest  of  personal 
estate  is  to  'him  and  the  lawful  issue  of  his  body,'  an 
independent  estate  is  intended  to  be  given  to  the  issue, 
somewhat  similar  to  an  estate  in  tail,  of  lands.  But  as 
the  law  does  not  indulge  a  testator  in  the  full  entailment 
he  wishes ;  yet,  we  are  to  carry  out  his  wish  and  aim, 
whenever  it  can  be  done  by  any  fair  construction  of  hia 
will,  to  the  extent  of  a  life  or  lives  in  being  and  twenty** 
one  years  and  nine  months  after ;  because  that  extent  is 
lawful.  And  I  have  shewn  that  Wm.  Waller's  will  fairly 
admits  of  the  construction  formerly  put  upon  it  by  the 
Court  of  Errors;  to  wit: — 1.  To  Saml.  Waller  for  life; — 
2.  To  his  surviving  issue  afterwards ;  whether  he  die 
under  or  over  age. — 3.  In  default  of  such  issue,  over  to  the 
surviving  children  of  the  testatator  : — Which  brings  the 
limitation  to  issue,  within  the  rules  of  a  lawful  limitation. 
This  preserves  the  will  of  the  testator  to  surviving  issue, 
and  follows  out  our  leading  decision  upon  such  limitations. 
For  these  reasons  I  adhere  to  the  construction  formerly 
made,  and  dissent  from  the  present  decision,  with  the 
observation  made  upon  a  similar  occasion  by  Lord  Mans* 
field — "the  first  aim  was  the  best"  And  for  a  more  ex- 
tended argument  upon  the  great  principle  I  have  laid  down 
for  expounding  similar  last  wills,  I  refer  to  Judge  Nott'a 
decision  upon  Thomas  Wilson's  will,  in  Oarr  m.  Porter^ 
overturning  Carr  and  Greai;  and  that  of  ChanceUw 
Harper's  argument  carrying  out  into  practice  Judge  Nott'a 
fine  illustration  of  what  is  and  what  is  not  the  allowable 
oonstructiOQ  of  last  wills,  where  the  words  require  con- 
struction :  i.e.  You  must  not  make  a  bequest  by  con- 
struction ;  which  had  been  done  in  Carr  and  Green's  case : 
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and  equally,  you  must  not  extend  it  by  construction, 
against  the  general  desire  and  object  expressed  by  the 
testator.  For  the  moral  will  of  the  testator,  ev^i  and  al-* 
though  that  will  appears  in  the  unfortunate  word&^^'to  him 
and  the  lawful  issue  of  his  body  forever," — does  yet  direct, 
govern,  and  lead  all  mere  constructive  transpositions  of 
phraseology  to  the  true  intent  and  wish  of  the  testator; 
80  as  to  uphold  such  moral  will  and  intent :  and  for  that 
purpose  only,  ^W  may  read  ''and" ;  but  never  to  defeat 
the  intention!  Our  first  aim  being  then  most  consistent 
with  the  expressed  desire,  and  the  wish,  of  Wm.  Waller 
to  favor  the  issue ;  and  being  entirely  consistent  with  the 
long  received'-^and  latterly,  the  sanctioned  construction  of 
W.  Waller's  will,  is  still  the  best  and  the  truest  aim. 

I  do  grant  that  I  may  be  under  some  error,  because  I 
stand  alone  in  this  opinion ;  but,  as  this  very  opinion  was 
once  right)  upon  the  same  principle  of  judging  it,  i.  e. 
-when  a  majority  stood  up  to  it,  I  beg  to  be  allowed  to 
conclude  by  a  very  brief  digest  of  the  whole  argument,  in 
order  to  show  in  a  few  Words, — that  although  the  many 
new  lights  now  introduced,  may  justify  the  present  change 
in  judgment,  the  former  may  still  deserve  a  brief  parting 
valedictory.  Its  memory  can  do  no  harm ;  and  possibly 
may  do  good«  It  may  Caution  against  extending  such  con-* 
structions,  to  the  reversing  our  best  and  most  essential 
adjudications  on  last  wills.  The  whole  argument  amounts 
to  this  :-^There  is  an  independent  estate  intended  by  the 
testator  for  all  the  issue.-^--Granted.--^The  two  decisions  on 
Bell's  will  make  that  a  fixed  principle  for  the  construction 
of  a  bequest  to  issue.  But  all  subsequent  intendments 
and  mere  constructions  are  to  carry  out  that  independent 
estate  to  issue,  to  the  lawful  extent  of  such  limitations ; 
i.  e.  to  a  life  or  lives  in  being  and  twenty-one  years  and 
nine  months  after.*— Granted  again — ^in  virtue  of  the  same 
decisions.-^The  result  is  plain.  All  mere  constructions 
must  be  in  favor  of  the  i^sue ;  and,  therefore,  never  to 
extend  the  estate  of  Saml.  Waller,  the  first  taker.  And 
yet,  by  the  merest  construction,  of  turning  "or"  into  "and," 
for  the  sake  of  the  issue,  the  issue  and  the  remainder  lose 
all  chance  for  any  independent  estate,  the  moment  Saml. 
Waller  comes  of  age.    This  might  be  done  by  a  testator : 
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but  the  Court  can't  do  it  by  the  force  and  dint  of  construc- 
tion. But  this  constructive  "and"  for  "or"  has  another 
striking  inconsistency : — the  case  may  happen  to-morrow. 
If  Samuel  Waller  bad  died  under  age,  leaving  a  child, 
that  one  favored  child  would  have  taken  the  estate  as  a 
purchaser ;  but  if  Saml.  Waller  lived  to  full  age,  then 
died  and  left  that  child,  and  many  other  children,  it  and 
all  would  be  disfranchized  of  their  independent  estate,  so 
clearly  intended  by  the  testator,  by  the  bequest,  to  all  his 
issue.  Now,  then,  is  not  the  extending  the  estate  of  Saml. 
Waller,  a  new  bequest  to  him  by  mfere  construction  f— 
(The  very  error  of  Carr  and  Green.)-— Is  not  this  in  dero- 
gation of,  and  in  face  of  the  independent  estate,  expressly, 
not  impliedly  given  to  the  issue  generally?  But  Saml* 
Waller  is  brought  in  as  if  he  were  one  of  the  issue,  to  be 
favored  by  construction.  Again — ^Is  not  the  only  reason 
for  putting  the  conjunction  "and"  for  "or,"  this,-^that  we 
may  preserve  the  estate  for  such  issue  as  S.  Waller  might 
possibly  leave  if  he  died  under  age?  It  is  the  only  reason 
that  can  justify  such  a  duinge.  But  is  not  such  reasoning 
a  mere  fallacy ;  when  we  perceive,  that  it  extends  the 
whole  estate  to  Saml.  Waller  at  his  full  age :  and  thereby 
destroys  the  chance  of  that  very  issue  and  disfranchizes 
all  surviving  issue  ?  Is  not,  then,  the  reason  for  this  ooq« 
structive  inttoduction  of  "and"  for  "or"  merely  ostensible, 
and  leading  us  estray  ?  Does  it  not  eventuate  in  a  coq<» 
struction  for  Saml.  Waller's  benefit^  instead  of  the  issue  1 
Would  it  not  be  better  for  the  issue  to  let  the  will  stand  as 
it  is ;  L  ^  to  let  the  estate  pass  to  the  remainder  men,  if 
Saml.  Waller  died  under  age  :*"preserving  their  independ- 
ent estate  if  they  survived  him,  after  his  full  age  1  And 
yet,  the  proposed  construction  is  only  justified  for  the 
furtherance  of  the  bequest  to  issue — whose  estate  it 
destroys ! 

Ought  the  Court,  then,  to  adopt  this  new  construction, 
overturning  a  former  adjudication,  that  derogated  not  from 
the  bequest  to  Saml.  Waller ;  but  avoided  extending  such 
bequest  for  life^  to  an  estate  forever. 

Where,  t  ask,  are  the  premises  of  such  a  construction  ? 
They  are  not  in  the  will,  where  alone  they  ought  to  be. 
The  difference  is  striking.    The  present  construction  dis- 
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franchises  both  the  surviving  issue,  and  the  remaindermen 
too;  vrhereas  the  former  adjudication  upholds, equally,  the 
three  classes  of  persons  intended  by  the  testator  for  bis 
bounty. 

For  such  reasons  I  still  look  upon  the  former  adjudica* 
tion  as  the  truest,  wisest  and  best ;  and  I  do  fear  a  virtual, 
although  an  unintentional  trenching,  upon  the  settled  prin- 
ciples upon  which  alone  it  was  based.  But  as  those  prin- 
ciples were  not  then  specifically  written  out  and  applied 
to  W.  Waller's  will,  but  to  Bell's  will ;  let  this  now  dis- 
senting opinion,  at  least,  supply  that  seeming  n^lect,  af- 
ford the  reasons  of  the  Court,  and  serve  to  keep  in  memory 
this  only  safe  rule  for  all  mere  inductive  inferences  or  con- 
structions of  any  written  instrument — whether  it  be  a  leg- 
islative Act,  as  in  Adger  vs.  The  Mayor  and  Aldermen^ 
just  decided,  and  which  gives  an  example  of  the  premises 
indispensable  to  mere  constructions  of  Acts,  or  written  in- 
itruments.  All  judicial  construction  must  be  based  upon 
premises  plainly  written  in  the  body  of  the  instrument  it- 
self, or  its  object;  otherwise  construction  may  become 
either  a  way  of  thinking  for  the  maker,  or  the  substitution 
of  another  instrument  for  his  own.  And  it  is  only  against 
such  possible  abuse  of  the  rule  of  construction,  Uiat  I 
would  place  a  guard  over  this  second  adjudication  of  W. 
Wallers  will.  The  fault  of  which  is,  that  like  Carr  and 
Green,  it  deduces  an  additional  bequest,  where  no  new  be- 
quest is  given  by  the  will.  But  I  nave  already  said,  that 
the  defendant  must  still  gain  his  case  on  quite  another 
ground ;  and  therefore  no  injustice  follows.  And  my  ex- 
position is,  for  ulterior  and  general  considerations  of  uoi- 
formity,  in  all  mere  considerations  of  last  wills  and  testa- 
mentSy  and  of  all  written  instruments. 
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ABATEMENT,    Vide  Pleading,  4,  27,  29. 
1.  Defendant  was  saed  by  the  name  of  Willison  Franklin,  and  pleaded  in 
abatement,  that  his  true  name  was  Willison  W.  Franklin.  Plea  sustained. 
Bull  vt.  Franklifi,  46. 

ABDUCTION.    Vide  Indictment,  1. 
ACCEPTANCE.    Vide  Practice,  31, 
ACTION.     Vide  BilU  of  Exchange  and  Promissory  Notes,  1;  Damom 
ges,  4;  Discount;  Ordinary,^]  Pleading,  16,22,  24,  30  ;  Proc^e, 
3,  32; 

ACTION  ON  THE  CASE,    Vide  Mortgage,  J2, 
ADMINISTRATIOxV.    Vide  Executors  and  AdmintBtredms,  4, 5, 

1.  Bequest  of  a  slave  to  plaintiff's  intestate,  assented  to  by  the  executor, 
bat  never  ia  his  actual  possession.  After  the  death  of  the  legatee,  a  minor, 
the  slave  went  into  the  possession  of  the  guardian  of  plaintiff*  and  his  sis- 
tesB,  the  diftriimtees  of  the  deceased  minor.  The  guardian  sold  to  defends 
ant,  in  whose  possession  the  property  remained  several  years.  Upon  the 
graat  of  admmistratiop  to  plaintiflf,  there  was  a  demand  and  refusal  of  the 
slave,  upon  which  he  commenced  an  action  of  trover.  Upon  the  grant  of 
administnition  to  plaintiff,  the  right  of  the  intestate  vested  in  him,  and  hla 
administration  by  relation  carri^  that  right  back  to  the  inteitate'i  death. 
Vide  2  Brov.  Rep.  30T. 

2.  The  denuind  and  refusal  of  itself  was  evidence  of  a  conversion  from  the 
time  the  defendant  acquired  possession. 

8.  Plaintiff  held  entitled  to  recover  the  value  of  the  property  at  any  time 
from  that  at  which  it  went  into  defendant's  possession  to  the  trial  of  the 
case ;  also  that  the  jury  might  give  the  highest  value  proved.  Plaintiff  al- 
to entitled  to  hire  from  the  same  time.     Dealey  vs.  Jj(unce,  48T. 

ADMINISTRAl  ORS.    Vide  Executors  and  Administrators. 

ADMISSION.     Vide  Par^»cr5, 2, 

AGENCY.    Vide  Evidence,  13 ;  Practice,  28. 

AMENDMENT.  Vide  Attachment,  16,  18;  Insolvent  Debtors  and 
Prison  Bounds,  7,  8 ;  Practice,  1,  43. 

APPEALS.     Vide  Insolvent  Debtors  and  Prison  Bounds  Acts,  8,  5. 

1.  A  doubtful  right  of  uppeal  does  not  destroy  a  plain  common  bw 
riglit.    Simmons  w.  Watsm,%7. 
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APPEARANCE.    Vide  P«k:<ic«,  85. 
APPORTIONMENT. 

1.  Plaintiff  undertook  to  dig  and  wall  a  well  for  defendant  within  three 
weeks,  for  a  specific  sum.  After  commencing,  he  encountered  difficulties 
in  his  progress,  hut  continued  to  dig  for  nearly  two  months,  without  com- 
pleting the  work,  when  he  was  taken  sick  and  left  it  On  leaving,  on  ac- 
count of  sickness,  he  said  to  defendant,  he  claimed  and  considered  it  as  his 
job,  to  which  the  reply  was,  go  on  then,  and  finish  it  The  limitation  of  time 
within  which  the  work  was  to  be  done,  was  not  insisted  on  by  defendant,  at 
(he  moment  of  its  expiration,  and  in  three  or  four  months,  plaintiff  having 
recovered  his  health,  returned  and  offered  to  finish  the  work,  but  defendant 
declined,  saying  that  another  was  then  in  the  well  digging  it. 

2.  There  bemg  a  waiver  of  the  limitation,  as  to  time,  plaintiff  held  enti- 
tled, under  the  circumstances,  to  recover  upon  an  apportionment  of  his  con- 
tract    Tkomas  ais.  Woodruff.  148. 

ARREST  OF  JUDGMENT.    Vide  PUading,  31. 
ASSAULT  AND  BATTERY.    Vide  Evidence,  11;  Indictment,  1,  2, 

3 ;  Persons  of  Color,  1. 
ASSIGNMENT.    Vide  Attachment,   10 ;  Bills  of  Exchange  and.  Pro- 
missory Notes,  3,  4  ;  Bond,  1 ;  Insurance.    Judgment,  10;  Money  had 
and  received,  2  ;  Payment,  2;  Release,  3 ;  Sheriff,  6 . 

ASSUMPSIT.    Vide  Interest  1 ;  Money  had  and  received. 

ATTACHMENT.     Vide  Landlord  and  Tenant,  4,  5,  7  ;  Mortgage,  5, 

9  ;  Practice,  28;  Release,  1. 

1.  Money  levied  in  execution  by  the  sheriff,  upon  fieri  facias,  and  in  his 
hands,  is  not  the  subject  of  attachment     Blair  vs.  Cantey,  34. 

2.  A  verdict  having  been  obtained  against  an  absent  debtor,  in  asBrnnpsk 
by  foreign  attachment,  a  motion  was  made  for  leave  to  enter  up  judgment, 
and  have  execution  against  the  garnishee,  who  had  ftdled  to  make  any  re- 
turn. It  was  resist^  upon  an  affidavit,  submitted  by  the  garnishee,  and 
also  by  the  sheriff,  by  which  it  appeared  that  when  the  attachments  were 
lodgeci,  a  negro  woman  was  the  only  property  in  possession  of  the  garni- 
shee, that  had  belonged  to  the  absent  debtor ;  that  this  property  was  sub- 
ject to  the  lien  of  executions  against  him,  and  was  levied  on  and  sold  by 
the  sheriff,  and  that  both  the  sheriff  and  the  garnishee  understood  that  by 
an  arrangement  between  the  latter  and  the  creditors,  he  was  not  to  be  fiii^ 
ther  troubled  after  giving  up  the  negro.  By  the  sheriiBTs  return,  it  aptpeared 
that  a  copy  had  been  delivered  to  the  garnishee  by  a  deputy,  which  not 
having  been  sworn  to  by  him,  was  sworn  to  by  the  sherifil,  at  the  trial 
The  garnishee  swore  that  he  did  not  remember  ever  having  received  a  copy 
writ    The  writ  in  attachment  was  returnable  to  October  term,  1841. 

3.  Motion  reftised  by  the  presiding  Judge,  and  leave  granted  the  garni- 
shee to  make  a  return  nunc  pro  tunc ;  and  held,  under  the  circaknstances, 
that  the  discretion  of  the  Circuit  Court  was  properly  exercised.  Hwnter 
vs.  Andrews,  73. 

4.  Where  a  suit  was  brought  in  the  court  of  common  pleas,  upon  a  mere 
claim  for  daniages,  as  for  supposed  extra  work,  and  during  its  pendency, 
copies  of  a  writ  in  foreign  attachment  were  served,  both  upon  ibe  defeodsat 
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and  apoD  the  plaintiff's  attoniiea,  at  the  instance  of  a  creditot  of  the  plain* 
tifij  it  waa  held,  that  the  pending  suit  was  not  the  subject  of  attachment 

5.  In  an  action  of  covenant  brought  in  the  circuit  court  of  the  United 
States,  the  plaintiffs  obtained  a  venuct,  and  entered  up  judgment  for  the 
amount  of  the  recovery.  Afterwards  a  writ  in  foreign  attachment  was  saed 
out  agamst  the  plaintin,  copies  ol  which  were  served  on  his  attomies  and 
the  defendant  Held,  that  the  attachment  as  to  the  recovery  could  not  be 
supported 

6.  The  words,  <<monies  and  debts,"  used  in  the  Attachment  Act,  are  to  be 
construed  to  mean  debts  due  by  bonds,  notes  and  book  account ;  and  to  make 
them  liable,  they  must  themselves  be  attached,  so  that  they  can  be  delivered 
to  the  plaintiff  The  mere  service  of  the  debtor  would  not  be  an  atuichment 
of  the  security,  and  hence  not  of  the  debt 

7.  In  this  State,  the  practice  of  attaching  whenever  a  sum  certain  is  due 
by  the  garnishee  to  the  absent  debtor,  not  evidenced  by  bond  or  note,  by 
summoning  the  debtor,  is  too  inveterate  to  be  now  shaken ;  and  as  it  has  the 
sanction  of  the  custom  of  London,  it  ought  not  to  be  interfered  with;  but  the 
words  of  our  Act  are  not  to  be  tionstrued  to  mean  more  than  that  custom. 

8.  The  recovery  in  the  United  States  Court,  if  the  attachment  were  sus- 
tained, would  lead  to  a  conflict  of  jurisdiction,  which  is  always  to  be  avoided. 

9.  The  rule  of  our  court  shews  that  where  the  fund  is  in  another  court, 
an  attachment  will  not  lia     Vide  Young  vs.  Young,  2  Hill  Rep.  426. 

10.  The  only  case  where  an  attachment  may  have  effect  after  suit,  is 
where  the  evidence  of  the  debts,  as  bonds,  notes,  or  books  of  account,  may 
be  seized;  and  their  seizure  would  operate  as  a  transfer  or  assignment  to 
the  plaintiff,  authorizing  him  to  collect  them  by  legal  process,  in  the  name 
of  the  absent  debtor,  an(^  when  collected,  to  receive  the  proceeds. 

11.  To  dissolve  the  attachment,  and  turn  the  proceeding  in  rem  into  a 
personal  action,  and  five  the  defendant  a  right  to  appear  and  plead,  he 
must  put  in  special  bail,  but  that  is  when  the  owner  is  a  partjr  by  his  money, 
goods,  chattels,  d&c.  When  nothing  is  legally  attached,  it  is  as  if  no  ser- 
vice, binding  the  party,  was  made.     BurrUl  4*  VoorhUvs.  Letson,  378. 

12.  A  garnishee  in  attachment  having  returned  that  he  had  no  other  pro- 
perty or  assets  of  the  absent  debtor  injiis  possession  or  power,  except  cer- 
tain choses  in  action  mentioned,  a  suggestion  was  filed  alleging  that  at  the 
time  the  writ  of  attachment  was  served  upon  him,  he  had  in  his  possession, 
besides  what  was  embraced  in  his  return,  certain  slaves,  the  property  of  the 
absent  debtor ;  and  also  certain  houses  and  lots  &lsely  alle^ged  in  the  re* 
turn  to  have  been  conveyed  to  him  by  the  absent  debtor,  in  good  fiuth.  Sat 
valuable  and  adequate  consideration.  On  the  trial  of  this  issue  the  jury 
found  the  conveyance  of  the  houses  and  lots  fraudulent  and  void ;  that  the 
absent  debtor  had  fraudulently  conveyed  to  the  garnishee  certain  slaves 
sold  by  him  before  the  lodgment  of  the  writ  of  attadiment  to  certain  persons 
for  specified  sums  of  money.  Judgment  entered  up  on  the  verdia  against 
the  ffamishee,  and  execution  issu€»d  for  the  aggregate  value  of  the  slaves 
found  to  be  in  his  hands,  and  the  costs  of  the  issue. 

13.  It  was  held  that  the  execution  was  illegal,  and  that  it  was  properhr  set 
aside  by  the  court  below,  except  as  to  the  costs,  to  be  levied  only  of  the 
goods  of  the  garnishee. 

14.  A  plaintiff's  suggestion  contesting  a  return,  besides  the  allegation  that 
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attlMtiiMofth6  8llttehmeiit  the  gariMlwe  lukd  in  hkhaads  certain  noma, 
goods,  or  other  property  of  certain  value,  not  contained  in  the  return,  ahonU 
charge  such  increase  by  interest,  hire,  damages  or  other  matter  sul^eqaent 
to  the  attachment,  or  such  change  b^  sale,  destruction,  or  other  occarrenee 
sabsequent  to  it,  according  to  the  circumstances  of  the  case,  as  may  direct 
the  jury  to  inquire  what,  at  the  time  of  the  verdict,  should  be  added  to  tha 
return. 

15.  The  verdict,  by  reference  to  the  suggestion,  or  independent  statemenla, 
should  precisely  ascertain  the  extent  of  the  liability  to  result  from  it. 

16.  The  verdict  on  the  judgment  and  interest  on  it  thus  becomes  like  an 
amendment  of  the  return  made  on  the  day  of  the  verdict 

17.  The  attachment  Act  does  not  in  such  case  authorize  a^. /a.  against 
the  garnishee  for  the  matter  found  by  the  jury,  any  more  thim  jor  that  ad- 
mitted by  the  return,  or  plaintiff's  whole  debt 

18.  It  is  left  for  the  court,  hy  an  order  for  payment  of  inoney  into  court,  or 
an  order  for  sale,  or  other  suitable  order  according  to  the  case,  to  give  to 
the  plaintiff  the  benefit  of  a  return  amended  by  a  jury^  as  of  an  original  re- 
turn, and  by  attachment  for  contempt  to  compel  obedience  to  its  order*  C»- 
hm  ads.  Slurman^  529. 

Id.  Writ  in  attachment,  lodged  30th  May,  1842.  Oamishee  served  13th 
June,  1842.  Spring  Term,  1843,  leave  granted  to  the  garnishee  to  make 
return,  upon  cause  being  shewn  why  it  was  not  made  the  preceding  Terot 
Older  obtained  to  file  suggestions  against  the  return  till  Ist  August^  1843, 
but  none  were  filed  then  or  since.  Order  made  March  Term,  1844,  ex- 
tendinff  the  time  to  Ist  Julv,  1844.  After  1st  August,  1843,  the  absent  debt- 
or diodL  and  before  March  Term,  1844.  It  was  contended^  that  as  the 
debtor  had  died  after  the  time  had  expired  within  which  plaintiffs  had  ob- 
tained leave  to  filedieir  suggestions,  the  case  was  out  of  court  as  to  the  gar- 
nishee. After  the  return  of  the  writ,  the  plaintift  filed  their  declaratioB, 
and  after  the  expiration  of  the  year  and  day,  the  usual  order  kr  judgment 
by  de&ult  had  been  given.  The  absent  debtor  died  after  the  rule  to  plead 
had  expired.  The  applieation  for  further  time  to  file  die  soggeatioBS  was 
made  within  the  year  and  day  from  the  last  proceeding  in  the  case,  wiihin 
uriiich  time  any  order  may  be  made,  necessary  to  a  final  deciaioa,  upon  aa- 
tisfiu^tory  cause  shewn.  Heldy  that  the  case  cane  with  the  proviaioiis 
of  the  Act  of  1746,  P.  L.  212,  and  the  plaintiffs,  to  the  perfection  of  their  in- 
terlocutory judgment,  had  only  to  issue  sei  ftu.  to  the  executor  or  adminis- 
trator of  the  deceaaed  debtor,  to  shew  cause  why  their  damages  shonld  not 
ba  assessed    Bdnk  vs.  McRa^  639. 

ATTACHMENT  ACT.    Vide  Attachment,  17. 

ATTACHMENT  FOR  CONTEMPT,    Vide  AttackmnU^  18. 

ATTORNEY.    Vide  Jl«/««ie,  4, 

BAIL  AND  BAIL  BOND.    Vide  Practict,  1,  4L 

1.  In  an  action  against  the  defendant  on  a  bail  bond,  the  proof  was,  that 

he,  and  another,  were  securities  for  the  same  principal  for  the  prison  bounds. 

That  they  wished  to  surrender  him  in  this  case,  and  that  when  they 


to  the  sheriff  for  the  purpose  of  making  the  surrender  in  the  bounds  case, 
defendant  said  to  the  sheriff,  that  he  wished  to  be  free  from  all  responsAifi* 
ty — 10  which  the  sheriff  replied,  by  saying,  thai  hia  principal  wan  m  gaoL 
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2.  TUb  wm  hdd  an  insafficient  sovetider  of  the  principal,  as  it  did  not 
appear  certainly,  in  what  cases,  or  for  what  purpose,  it  was  made. 

3.  The  surrender  of  a  principal  by  bail,  mast  be  by  some  distinct,  nne- 
quivocal  act,  accompanied  by  such  declarations  or  acknowledgments  as 
shew  its  purpose,  aiKi  the  case  or  cases  to  which  it  applies,  and  guarded  by 
the  means  of  clear  proof,  so  that  the  sheriff  may  be  surely  liable  if  he 
should  permit  an  escape,  and  may  be  protected  in  detaining  the  principal 
readered,  until  a  lawful  discharge  be  had.     Bomar  vs.  Poakj  1 19. 

BAILMENT.    Vide  Carrier. 

1.  Where,  in  case  of  a  joint  hiring  of  a  carriage,  horses  and  driver,  it 
being  part  or  the  contract  that  the  carriage  should  be  driven  by  the  driver 
alone,  one  of  the  hirers  assumed  the  office  of  driver,  and,  from  his  negli- 
gence or  want  of  skill,  an  injury  was  done  to  the  carriage  and  a  horse,  all 
of  the  hirers  were  held  liable  to  the  owner. 

2.  To  the  action  by  the  owner  in  such  case,  it  is  no  answer  to  say  the  in- 
jury was  occasioned  by  the  negligence  or  misconduct  of  one  of  the  joint 
cohtractors. 

3.  Such  case  is  clearly  distinguishable  from  the  case  of  mere  passengers, 
to  whom  the  carriage  is  not  baaed,  and  who  have  entered  into  no  contract, 
except  that  each  wiU  pay  his  fare. 

4.  The  jury  findinc^  the  contract  of  defendants  to  be  joint,  the  charge  of 
the  presiding  Judge,  mat  the  jury  might  find  against  one,  though  plaintiff 
failed  to  prove  a  joint  contract  as  to  the  others,  even  if  misdirection,  was  im- 
material, as  it  could  not  have  influenced  the  verdict  Vide  1  Baileyi  330. 
VBryen  4"  Fryer  vs.  Bound  et  al.  495. 

BANKRUPT.    Vide  JBtjiicnce,  la 

BEQUEST.     Vide  Umitation  ofEstaies, 

fclLLS  OP  EXCHANGE   AND  PROMISSORY  NOTES.      Vide 

CofmdwtaUn^  1 ;  Evidence^  19, 20,  SI  ;  Husband  and  Wife,  1 1,  1%  13  ; 

Judgminij  13,14;  Landlord  and  Tenant,  8,9,  10;  Money  had  and 

received.    Pleading,  14,  21,  22;  Praetiee,  81 ;  Partners,  T  ;  Sureii$ij 

1.  An  action  at  law  maybe  maintained  on  a  lost  note  or  bin,tmles8  in 
those  cases  in  which  the  maker  would  be  liable  to  one  into  whose  hands 
the  lost  note  or  bill  might  coma  In  such  case,  a  .Court  of  Law  will  not 
entertain  the  action. 

2.  Thus,  where  a  sealed  note  was  lost,  and  not  assigned,  it  was  h^d,  the 
pajr^e  might  sue  and  recover  on  it  *  because,  if  sued  on  again,  the  action  must 
oe  in  the  name  of  the  payee,  to  wnich  his  recovery  would  be  an  effectual 
bar. 

3.  Although  a  sealed  note  may  be  assigned,  under  the  Act  of  1798,  yet 
the  assignee  takes  it  subject  to  any  bona  fide  defence  which  may  be  set  up 
against  the  payee. 

4.  In  some  cases,  this  cotnt  has  taken  notice  of  the  equitable  rights  of  a 
bona  fide  holder  of  a  sealed  note,  not  assigned,  but  it  has  been  only  so  &r 
as  to  protect  the  holder  against  a  fraudulent  combination  of  the  maker  and 
the  payee.     Whitesides  vs.  Wallace,  193. 

6.  Action  on  a  written  instrument  as  follows : 

^JBix^  days  after  date,  I  guannty  the  payment  of  three  hundred  and  fifty 
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six  dollars,  sixty  cents,  due  by  J.  11  Verdier,  of  Beanfert,  to  Beajamin  Nfe- 
decai* 

[Signed]  JOHN  M.  VERDIER 

[Endorsed]  BENJAMIN  MORDECAI. 

]Accepted]  THOMAS  N.  GADSDEN." 

4th  February,  1842. 
$356  60. 
Defendant,  himself,  drew  up  the  paper  after  agreeing  to  become  respoDsi* 
>JbIe  for  the  debt  to  plaintiff,  and  adopted  this  form  after  refusing  to  sign  a 
paper  that  would  pass  through  the  bank.  Held^  that  in  order  to  give  the 
words,  "I  guaranty,"  any  rational  application,  defendant's  signature,  under 
the  word  <<  accepted,"  written  upon  tne  fiiceof  the  paper,  constituted  his  sub- 
scribmg,  as  that  of  the  maker  of  the  instrument,  which  would  make  it  a  note 
of  hand  at  sixty  days,  ^iven  by  defendimt  to  piatntifi! 

6.  But  for  the  mlfilment  of  the  intended  contract,  the  instrument  might 
be  as  well  considered  as^in  order  or  request  drawn  by  the  debtor,  to  guar- 
antee his  debt  to  the  plaintijOf,  which  being  accepted  in  writing,  by  defowl- 
ant,  would  render  him  the  ^arantor,  under  the  Statute  of  frau&. 

7.  A  guaranteed,  in  writing,  the  debt  of  B,  for  which  B  was  arrested 
under  a  bail  writ,  in  consideration  of  B's  release ;  the  original  debtor  not 
being  discharged.  The  guarantor  had,  at  the  time,  three  negroes  of  the 
debtor  placed  in  his  hands  to  be  sold,  and  had  made  an  advance  on  them  of 
three  or  four  hundred  dollars.  Two  of  the  negroes  were  afterwards  takea 
from  the  guarantor,  by  legal  process. 

8.  It  is  enough  if  there  be  a  consideration  for  the  fifuaranty  at  the  time  it 
was  made,  and  the  party  guaranteed  is  not  answerable  for  its  C4>ntinuance. 
The  undertaking  of  the  guarantor  being  under  the  Statute  of  Frauds  did  not 
r^uire  a  consideration  to  the  extent  of  die  sum  guaranteed. 

9.  An  objection  on  the  ^n  of  the  guarantor  to  the  regularity  of  the  bail 
writ,  held  not  valid,  as  the  defendant  to  that  proceeding  acquiesced :  and 
even  if  so,  it  could  only  have  borne  on  a  part  of  the  consideration — the  re- 
lease of  the  person  of  the  debtor  from  the  bail  writ 

10.  The  distinction  between  this  case  and  that  of  Corbet  vs.  Cochran^  3 
Hill,  41,  adverted  to  and  considered.     Mordecai  vs.  Cohtn^  566. 

1 1.  A  note  made  payable  to  the  wife  or  bearer,  on  which  the  husband 
brought  suit  as  bearer,  alleging  a  transfer  to  himself,  by  delivery  from  his 

.wife,  is  recoverable  by  him. 

12.  In  declaring  on  the  note  in  such  case,  by  way  of  explanation,  more 
than  any  thing  else,  the  husband  should  state  that  the  note  was  made  paya- 
ble to  his  wife,  and  it  thereby  became  his  property,  in  virtue  of  their  mar* 
riage ;  but  it  can  make  no  dinerence  when  the  truth  of  the  matter  has  be«i 
described  in  technical  language. 

13.  Where  a  note  is  made  payable  to  a  feme  covert^  and  by  her  indorsed 
or  transferred  to  a  stranger,  such  indorsement  or  transfer  gives  no  title,  the 
legal  interest  being  in  the  husband.     Fort  vs.  Bronson^  657. 

14.  If  A  make  a  single  bond  or  bill,  under  seal,  payable  to  B  or  order,  on 
the  back  of  which  C  writes  his  name,  C  does  not  thereby  become  liable  to 
B,  as  maker  of  a  note  of  hand.     Tucker  vs,  English^  673. 

BOND. 

Vide  BiUs  ofExcha/n^ge  aiid  Promissory  Notes^  14;  Coroner^  1, 3;  (Mi* 

Mry,  1,  4;  Prefumption^  3  ;  Practice^  28,30;  Phmding^  1. 
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1 V  1.  The  defendant  purchased  from  the  piaintifi's  testatrix,  who  resided  in 

London,  her  interest  in  the  residuary  personal  estate  of  W.,  of  Charleston, 
of  which,  in  his  will,  he  had  made  no  aisposition,  and  to  a  distributive  share 
of  which,  as  one  of  his  next  of  kin,  it  was  supposed  she  was  entitled ;  but 
there  being  adverse  clain  s,  the'' executors  had,  before  this  purchase,  filed  a 
bill  to  have  the  estate  of  W.  settled  under  the  order  of  the  Court  of  Chance- 
ry>  Plaintifis's  testatrix  executed  to  defendant  a  deed  of  assignment,  where- 
by she  transferred  to  him,  her  '^share  and  proportion,  right,  estate,  title  and 
interest"  in  Ws.  estate,  with  a  power  to  act  for  her  and  receive  her  share. 
Defendant,  at  the  same  time,  executed  a  bond  for  the  sum  agreed  to  be  c^ven 
for  her  interest  In  the  treaty  for  the'  purchase,  as  recited  in  the  bon^  her 
Tight  is  spolcen  of  as^a  ^^supposed  share  or  interesf^  in  said  estate,  ^f  she 
should  he  decreed  to  Be  entitled  to  a  distributive  share  therein,"  and  the  con- 
dition of  the  bond  wft,  in  case  she  ^^sfiMl  be  decreed  and  declared  by  any 
eompeieni  tribunal  to^e  entitled  to  a  distributive  share^^  then  that  defend- 
ant do  pay  the  price  »pulated  within  three  months  next  after  he  ^^shall  re- 
ceive  or  be  put  in  possession  of  the  said  share"  (Hf  any") 

2.  In  an  action  upon  defendant's  bond,  it  was  adjudged  that  by  the  true  con- 
struction of  the  condition,  his  liability  accrued  when  the  court  decreed  that 
the  contingent  right  which  he  had  purchased  was  vested  in  plaintifis's  testa- 
trix, and  that  by  the  power  and  control  which  from  that  time  defendant  ex- 
ercised in  the  right,  it  was  put  in  his  possession. 

3.  The  word  ^^share"  in  the  last  of  the  terms  of  the  condition,  held  synoni- 
mous  with  right  The  use  of  these  words  in  the  bond,  justifies  this  signifi- 
catioa 

4.  The  words  Hf  an^^  are  to  be  understood,  if  any  share  shall  be  de- 
creed.    OUes  vs.  Valk,  460. 

BOOKS  OF  ACCOUNT. 

1.  Defendant  verbally  authorized  plaintiffs,  who  were  merchants,  to  let 
a  third  person  have  a  certain  amount  of  goods,  and  that  he  would  guarantee 
the  payment  The  goods  were  delivered  to  such  third  person,  but  the 
charge  on  plaintiffs'  books  was  to  the  defendant  for  him.  Meld,  that  plain- 
tiff was  not  a  competent  witness,  to  charge  the  defendant 

2.  If  the  book  entry  of  a  merchant  or  tradesman  does  not  prove  a  liabili- 
ty, and  some  additional  evidence  be  necessary  to  charge  a  defendant,  such 
additional  evidence  must  be  supplied  by  some  other  witness  than  the  mer- 
chant or  tradesman. 

3.  The  verbal  guaranty  of  defendant  being  collateral,  and  an  undertaking 
to  answer  for  the  debt  or  default  of  another,  was  not  binding.  Broton  ads. 
Kinlock  and  Phillips,  284. 

BOUNDARY.    Yidi^  Evidence,  Z. 
CANCELLATION  OF  SECURITY.  Vide  Mortgage,^ 
CAPACITY.  Vide  WUls,  2. 
CARRIER. 
1.  Plaintiff  shipped  goods  on  board  a  vessel  belonging  to  defendant, 
which,  by  the  bill  of  lading,  were  to  be  delivered  in   Georgetown,  "the 
dangers  of  the  sea  only  excepted,"  but  which  the  consignee  refused  to  re- 
ceive, in  consequence  of  their  damaged  condition.     In  an  action  against  the 
owner  of  the  vessel  for  the  loss  of  tne  goods,  the  defence  was,  that  the  loss 
of  the  vessel  was  occasioned  by  the  shifting  of  a  buoy,  which  had  been 
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pkced  in  a  paxtieiilar  poeidon,  to  indicatea  pardcakr  clMaaeL  The  procff 
was,  that  the  buo^  wat  in  its  proper  pkoe  when  the  niasler  left  the  pott, 
but  sometimes  drifted,  which  nad  actually  occurred,  to  the  extent  of  one 
hundred  and  fifty  or  two  hundred  yards,  some  ten  or  fifteen  daya  before  tka 
vessel  was  stranded ;  that  the  master,  in  approaching  the  harbor,  steered  for 
the  buoy,  which  was  Tisible,  supposinc^  it  to  be  where  he  had  left  it;  tkat 
when  within  a  few  lengths  of  the  ▼essel  of  this  object,  and  upon  peroeiTinr 
Ihat  it  was  wrong,  he  attempted  to  turn  the  vessel,  but  in  doing  ao,  her  keel 
struck,  by  which  the  loss  was  occasioned. 

H  It  was  held  that  the  excuse  set  up  by  the  defendant,  did  boI  constftme 
one  of  those  perils  that  come  within  the  proper  meaning  of  the  excepdosis 
to  the  liability  of  common  carriers,  which  are  callecT  ^acts  of  God,  or 
unavoidable  perils  of  the  sea."     Reaves  vs.  Waterman^  198 

8.  In  an  action  against  the  owner  of  a  sloop,  to  recover  from  him  as  a  com* 
mon  carrier,  for  goods  shipped  and  lost,  the  charge  of  the  presiding  judge 
was  thfiO,  from  the  contract  with  a  common  carrier,  where  loss  is  shewn, 
the  burden  is  upon  the  defendant  to  shew  such  act  of  God,  or  pablic  eoe> 
mies,  as  will  excuse  him :  that  it  is  not  a  question  of  fault,  as  the  liabiUty  of  a 
carrier  may  attach  when  ne  is  wholly  fruitless ;  9.  fortiori,  if  he  were  in  fouk 
by  mismanaflfement  or  imprudence  of  himself  or  agents— -that  it  was  for  the 
jury  to  decide  from  the  testimony  whether  the  Joss  was  from  a  natoral 
cause  which  no  human  prudence  could  avert ;  and  in  illustrating  these 
principles,  said  to  the  jury,  that  if  a  waggoner  should  fall  hf  a  stroke  of 
apoplexy,  loss  thus  ensuing,  which  the  presence  of  a  companion  eouhl  have 
prevented,  the  waggoner  in  neglect  of  common  prudence  being  alone,  when 
4he  load  was  such  as  ordinarily  required  two  persons,  the  liability  crf'a  carrier 
would  attack 

4.  The  court  were  of  opinion,  that  the  illustration  used,  qualified  as  it  was, 
was  correct.  And  that  in  connexion  with  the  matter  to  which  it  Deferred, 
and  instructions  to  the  jury,  it  could  not  be  properly  understood  as  laving 
down  that  two  experienced  navigators  were  necessary  on  a  vessel  of  the 
kind  in  question.     Ross  4*  Bellinger  vs,  English^  393. 

CA  SA.  Vide  Practice,  43. 
CASES  PARTICULARLY  NOTICED.  Vide  Ordinary, A]  WiiU,  Im- 
pleading,!;  Consideration,  5;   Landlord  and  Tenant,  11;  Bills  t^ 
Exchange  and  Promisorp  Notes,  10 ;  Judgment,  7,  8,  9  ;  Negro  Steal- 
ing, 14. 

1.  The  ease  of  Green  vs.  McDonnell,  1  Bailey,  304,  cited  and  approved. 
Hunter  vs.  Andrews,  73. 

2.  The  rule  in  Taylor  vs.  McMaJi4>n,  1  Bailey,  131,  stated  and  approved. 
Love  vs.  Ingrain  et  oL  87. 

3.  DeBruhl  vs.  Dinkins,  2  Nott  and  JVPOord,  9%  considecod.  EltBdl 
vs,  Bradham,  168. 

4.  Henry  vs.  Means,  2  Hill,  328 ;  Henry  ^  Talhird  vs.  Archer,  1  BaiL 
Eq.  535. 

CHALLENGE  OP  JURORS.  Vide  Practice,  85, 26, 27. 

CHARTER.  Vide  Partners,  6. 

CHATTEL  Vide  Delivery,  2,  8  ;  Gift,  1. 

CIRCUIT  JUDGE.  YiAd  Indietment,^;  Eviden€e,95. 
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OITY  COURT  OF  CHARLESTON.  YUe  JuriidieHan,  1.    ^ 
CLBRK  OF  COMMON  PLEAS.  Vide  Costs,  1 ;  Practice,  7,  2,  9,  8. 
COMMISSIONERS  OF  ROADS. 

1.  Defeudant,  a  commissioner  of  the  roads,  in  repairing;  a  public  hi^h* 
way  injured  by  a  freshet,  established  along  and  on  a  bank  or  dam  which 
ran  through  and  divided  plaintiff's  rice  fields,  directed  plaintiff's  trunk  to 
be  drawn  out  from  under  the  road,  and  the  read  to  be  repaired.  But  the 
earth  above  the  trunk,  which  was  12,  15  or  18  feet  in  length,  was  removed, 
and  a  bridge  of  boards  thrown  over,  making  the  road  sdfa  The  arms  of 
the  trunk  extended  four  feet  beyond  each  end  of  it,  and  did  not  impede  the 
passage  of  persons  along  the  road,  or  obstruct  its  repair.  It  was  in  evi- 
dence that  one  arm  attached  to  the  trunk  was  cut  when  the  work,  under  de- 
fendant's order,  was  done  by  his  slaves  and  overseer. 

2.  The  presiding  Judge  instruted  the  jury  that  the  freehold  where  the 
road  ran  was  the  plaintiff's ;  the  public  had  the  right  of  way  along  his 
dam  or  bank,  but  ne  had  a  right  to  use  it  in  any  way  not  inconsistent  with 
that  public  easement.  That  twenty  successive  years  continued  use  of  the 
trunk  in  one  plan,  or  with  immaterial  changes,  would  huve  been  necessary 
for  a  right  by  prescription. 

3.  That  any  act  necessarily  done  by  defendant  in  the  repair  of  the  road, 
was  justifiable. 

4.  That  if  the  cutting  of  the  trunk  was  by  defendant's  authority,  he  was 
liable  as  a  trespasser. 

5.  That  the  defendant  was  not  liable  for  the  unauthorized  acts  of  his 
slaves  or  overseer.  Heldj  that  the  jury  were  properly  instructed  Baring 
vs,  Heyward,  553. 

COMMISSIONER  OF  SPECIAL  BAIL  T\Aq  Insolvent  Debtors  and 

Prison  Bounds,  1,  2,  4,  5,  7,  8,  15. 

COMPROMISE.  Vide  Trespass  to  try  Titles,  2,  3. 

CONDITION.  Vide  Bond,  2,  3;  Mortgage,  10. 

CONFESSION  OF  JUDGEMENT.  Vide  PracHce,  7. 

CONSIDERATION.  Vide  Bills  of  Exchmge  and  Promissary  Notet^ 

8;  Contract,  1,  3,28. 

1.  Where  the  surviving  widow  of  a  pauper  gave  a  promissory  note, 
shortly  after  her  husband's  death,  to  one  of  nis  creditors,  for  a  demandf  which 
had  been  contracted  in  his  lifetime,  in  consideration  that  such  demand  should 
be  discharged  against  the  estate  of  the  husband,  by  virtue  of  her  underta- 
king to  pay  it,  it  was  held  not  to  be  such  an  obligation  as  she  could  be 
compelled  to  pay. 

2.  An  undertaking  to  pay  the  debt  of  another,  on  condition  that  that  other 
shall  be  entirely  discharged  from  liability,  is  founded  on  a  sufficient  consi- 
deration, upon  the  ground  that  the  promissor  in  such  case  has  become  an 
original  debtor,  on  the  discharge  of  the  former  debt,  which  is  supposed  to 
deprive  the  promissee  of  some  previous  advantage,  or  to  subject  him  to 
some  prejudice  and  delay  in  realizing  it 

3.  But  the  defendant's  undertaking  bein^  voluntary,  and  without  benefit, 
so  far  as  she  was  concerned,  and  one  which  subjected  the  plaintiff  to  no 
possible  loss  or  detriment,  and  being  thus  without  consideration,  was  tm- 
dum  pactum  and  void. 
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4.  Tlidabfltrftet  poskton,  tluit  a  moral  obli^oa  is  a  saficieit  eaofeiden- 

tion  to  support  an  express  promise  to  pay.  money,  has  been,  in  general, 
controlled  by  a  state  of  iacis  that  would  resolve  it  into  a  question  more  re- 
sembling one  of  legal  justice,  than  moral  obligation,  founded  in  conscience 
and  piety.     Yidt  McMorris  vs.  Herndon.    (I) 

5.  Corbet  vs,  Cochrane,  Riley's  Law  Cases,  44,  distinguished  from  this 
eas6,     Ferrell  vs,  Scott,  344. 

CONSTABLE.  Vide  Contempt,  1. 

CONSTABLE'S  BOND.  Vide  PUading,  \. 

CONSTITUTIONAL  LAW.    Vide  ProkMHon,  4. 

1.  An  exemplification  of  a  record  of  the  City  Court  of  New  York,  pur- 
porting to  be  tne  transcript  of  a  judgment  render^]  in  thai  Court,  duly  at- 
tested by  the  Clerk,  and  certified  by  the  Chief  Justice  to  be  in  due  ferm  of 
law,  must  be  tiiken  to  be  such  as  constituted  a  judgment  by  the  hws  of 
New  York.  And  where  in  an  action  of  debt  on  such  judgment  it  appear- 
ed from  the  exemplification  that  the  defendant  'was  a  party  to  the  proceed- 
ings, that  must  be  regarded  as  true,  although  it  does  not  appear  to  have  been 
done  in  the  way  required  by  our  laws. 

2.  When  enect  is  attempted  to  be  given  to  the  judgments  of  another 
State,  they  are  examinable,  so  far  at  least  as  to  enquire  whether  the  defend- 
ant was  a  party  to  the  proceeding. 

3.  Where,  under  the  plea  otnul  tid  record,  the  defendant  proposed  to  go 
into  evidence  to  shew  that  he  was  not  in  the  State  of  New  York  when  the 
action  purported  to  have  been  commenced,  the  issue  under  that  plea  bdng 
decided  by  the  Court,  upon  inspection  of  the  record,  the  proposed  evidence 
was  inadmissible. 

4.  Had  the  alleged  fact  appeared  on  the  reeord,  the  pkuntiff  should  have 
been  nonsuited,  but  as  it  was  to  be  established  by  other  evidence,  it  could  be 
decided  only  on  some  other  and  appropriate  plea.  LetSion  ads.  Wadttoortkj 
277. 

5.  By  an  Ordinance  of  the  City  Council  of  Charleston  of  the  8th  August, 
1842,  entitled,  Hn  Ordinance  to  repfulate  the  pilotage  of  Charleston^  and  for 
other  purposes,"  it  is  provided  in  the  17th  sec.  "That  any  coaster  or  com- 
mander of  a  vessel,  bearing  towards  the  coast  or  bar  of  Charleston,  (all 
ooasters  and  other  vessels  trading  between  any  ports  in  this  Stofs,  which 
mri  wholly  owned  in  this  State,  and  ail  steamboala  carrying  the  United 
States  mail,  excepted,)  who  shall  refuse  to  receive  on  boara  alicensed  ptkl, 
dtc.  is  made  liable,  on  his  arrival  in  Charleston,  to  pay  such  pilot  the  fees 
and  rates  allowed,"  d&c.  It  was  held  that  the  discrimination  made  by  thk 
Ordinance,  between  coasters  wholly  owned  in  this  State,  and  such  as  might 
be  owned  in  another  State,  either  in  whole  or  in  part,  hot  in  every  other  re- 
spect similarly  situated  and  employed  with  the  Carolina  coasters,  was  void. 
1st  Becatise  the  Ordinance  is  m  conflict  with  powers  exclusively  vested  in 
Congress,  and  with  subsisting  federal  laws,  now  in  force.  2nd.  Because  if 
the  power  to  pass  the  Ordinance  be  concurrent,  the  l^rislation  of  the  City, 
referable  to  State  authority,  is  in  conflict  with  that  of  Congress,  and  is  there- 
fore void.  These  views  held  not  to  impugn  the  principle  of  the  Ordinance 
BO  &r  as  it  depends  on  the  Act  of  1734,  \m  to  repudiate  the  principle  of  ths 
Legislation  of  1 738,  as  inconsistent  with  the  equality  and  uniformity  f  '  '  ^ 
by  the  constitution  of  the  United  States.     Chapman  m.  MilUr^  769. 
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CONSTITUTION  OP  THE  UNITED  STATES.    Vide  QmitUu^ 

tional  Law^  5. 

CONSTRUCTION.  Vide  Attachment,  6;  Contempt,  2;  Cor&ner,  8; 
Duelling,  2,  3,  4,  5,  6;  Evidence,  11;  Executors  and  Administra$oT8f 
3,  6;  Indictment,  I,  3;  Insolvent  Debtors  and  Prison  Bownds,  14 ; 
Jurisdiction,  2;  Negro  Stealing,  1,  7,  9,  12;  Pleading,  26,  27,  28,  29, 
80;  Practice,  9,  13,  20,  21,  29,  80;  Prohibition,  2;  Sheriff,  9. 

CONTEMPT, 

1.  The  7th  and  8th  claiues  of  the  Act  of  1839,  in  reiatiott  to  the  office  of 
constable,  which  prescribe  the  proceeding  by  indictment,  in  casea  of  official 
misconduct,  do  not  supersede  or  impair  a  Judge's  common  law  jurisdictioa 
over  the  subordinate  officers  of  court,  so  as  to  deprive  him  of  the  power, 
without  indictment,  of  puoishins  a  constable  for  contempt,  or  of  ordering* 
him  to  be  put  under  a  rule  to  shew  cause  why  he  shonid  not  be  strickea 
from  the  roil  for  official  misdemeanor,  coming  under  the  observation  of  tho 
Judge  himself,  or  which  may  be  brought  to  his  knowledge  through  official 
channels. 

%  The  remedy  provided  by  this  Act,  is  rather  to  be  regarded  as  cumnla* 
tive  than  exclusive. 

3.  Removal  from  office  need  not  necessarily  follow  conviction,  nor  is  it 
to  be  inferred  that  a  Judge's  power  of  removal  is  to  be  confined  to  caast  in 
which  the  officer  has  been  convicted.    State  vs.  Williams,  26. 

CONTINGENT  REMAINDER.    Vide  Insolvent  Debtors  and  Pruon 

Bounds,  16. 

CONTRACT.     Vide  Apportionment,  2;  Bailment;  Carrier,  8;  Damage§f 
5;  Overseer;  Trover,  4;  Sale,  4;   Usury,  3,  4. 

1.  Defendant  and  his  co-obligor  executed  to  the  father  of  the  plaintifist 
who  were  minors,  three  joint  and  several  single  bills,  on  one  of  which  this 
action  was  brought  At  the  request  of  the  father,  the  bills  were  changed 
^nd  made  payable  to  plaiotiffi.  Defence— that  they  were  given  to  secare 
the  purchase  money  of  a  tract  of  land  sold  by  the  father  of  plaintiffs  to  the 
obligors  of  the  bills,  or  one  of  them ;  and  that  title  to  the  land  had  not  been 
conveyed  to  the  vendee.  On  the  same  day  the  bills  were  executed,  one  of 
the  obligors  passed  a  receipt  to  plaintiff's  father,  acknowledging:  a  full  ooia- 
promiae  and  settlement  for  himself  and  others.  A  corresponding  Teceipt 
was  given  by  plaintiffs's  &ther,  which  was  not  produced,  and  some  papera 
delivered  up  by  him  concerning  the  land.  But  whether  the  consaderatioii 
of  the  specialty  sued  on  was  a  compromise  of  the  rights  of  the  father  in  the 
land,  or  those  of  his  children,  was  mt  clear  from  the  testimony. 

2.  The  court  were  of  opinion,  that  as  it  did  not  appear  how  &f  the  obli- 
gors might  have  been  benefitted  by  the  transaction,  the  conti^ct  not  appear* 
log  to  have  been  made  upon  any  mistake  of  law,  and  the  defendant  being 
in  possession  without  shewing  any  subsisting  outstanding  title  that  could  M 
set  up  to  his  prejudice,  the  defence  could  not  prevail.     Hale  vs»  Grier,  22. 

3.  Defendant  purchased  two  negroes  at  the  estate  sale  of  plaintifi  's  in- 
ieatat&  The  contract,  as  proved,  was,  that  a  note  was  to  be  given  for  the 
price,  payable  at  a  future  time.  The  property  went  into  defendant's  pos- 
session immediately,  but  the  note  was  not  ^iven ;  and  a  few  months  after 
the  sale,  when  it  was  applied  for  by  the  administraitor,  the  defendant  refused 
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4.  TlidabBtrftel  poskton,  tktt  a  moral  obltgatioa  is  a  cufficient  t^Dfeiden- 

tioQ  to  support  an  express  promise  to  pay  money,  has  been,  in  g^ertl, 
controlled  by  a  state  of  tacts  that  would  resolve  it  into  a  Question  more  re- 
sembling one  of  legal  justice,  than  moral  oblis^ation,  founded  in  conscience 
and  piety.     V\d^  McMorris  vs.  Herndon.    (1) 

5.  Corbet  vs.  Cochrane^  Riley's  Law  Cases,  44,  distinguished  from  this 
easd,     Fsrrdl  vs.  Scott,  344. 

CONSTABLE.  Vide  Contempt,  1. 

CONSTABLE'S  BOND.  Vide  PUading,  h 

CONSTITUTIONAL  LAW.    Vide  PrvhibMoHj  4. 

1.  An  exemplification  of  a  record  of  the  City  Court  of  New  York,  pnp- 
porting  to  be  tne  transcript  of  a  judgment  rendered  in  that  Court,  duly  at- 
tested by  the  Clerk,  and  certified  by  the  Chief  Justice  to  be  in  due  fbrm  of 
law,  must  be  tiken  to  be  such  as  constituted  a  judgment  by  the  laws  of 
New  York.  And  where  in  an  action  of  debt  on  such  judgment  it  appear- 
ed from  the  exemplification  that  the  defendant  was  a  party  to  the  proceed- 
ings, that  must  be  regarded  as  true,  ahhough  it  does  not  appear  to  have  been 
done  in  the  way  rec^uired  by  our  laws. 

2.  When  enect  is  attempted  to  be  given  to  the  judgments  of  another 
State,  they  are  examinable,  so  far  at  least  as  to  enquire  whether  the  defend- 
ant was  a  party  to  the  proceeding. 

3.  Where,  under  the  plea  o(nul  tiel  re(;ori,  the  defendant  proposed  to  go 
into  evidence  to  shew  that  he  was  not  in  the  State  of  New  YorK  when  the 
action  purported  to  have  been  commenced,  the  issue  under  that  plea  bemg 
decided  by  the  Court,  upon  inspection  of  the  record,  the  proposed  evidence 
was  inadmissible. 

4.  Had  the  alleged  fact  appeared  on  the  record,  the  f^ntiffshoald  have 
been  nonsuited,  but  as  it  was  to  be  established  by  other  evidence,  it  could  be 
decided  only  on  some  other  and  appropriate  plea.  Lets&i^  ads.  Wadsu>artk^ 
277. 

5.  By  an  Ordinance  of  the  City  Council  of  Charleston  of  the  8th  August, 
1842,  entitled,  '^an  Ordinance  to  repfulate  the  pilotage  of  Charleston,  and  for 
other  purposes,"  it  is  provided  in  the  17th  sec.  "That  any  coaster  or  com- 
mander of  a  vessel,  bearing  towards  the  coast  or  bar  of  Charleston,  (all 
coasters  and  other  vessels  trading  between  any  ports  in  Ms  State,  tMch 
are  wholly  owned  in  this  State,  and  all  steamboala  carrying  the  United 
Stales  mail,  excepted,)  who  shall  refuse  to  receive  on  board  alicensed  ptkl, 
dtc.  is  made  liable,  on  his  arrival  in  Charleston,  to  pajr  snch  pilot  the  fees 
and  rates  allowed,"  d&c  It  was  held  that  the  discrimination  made  by  tlus 
Ordinance,  between  coasters  wholly  owned  in  this  State,  and  such  as  might 
be  owned  in  another  State,  either  in  whole  or  in  part,  but  in  every  other  re- 
spect similarly  situated  and  employed  with  the  Carolina  coasters,  was  void. 
1st  Becaxise  the  Ordinance  is  m  conflict  with  powers  exclusively  vested  in 
Congress,  and  with  subsisting  federal  laws,  now  in  force.  2nd.  Becaose  if 
the  power  to  pass  the  Ordinance  be  concurrent,  the  l^slation  of  the  City, 
referable  to  State  authority,  is  in  conflict  with  that  of  Congress,  and  is  there- 
fore void  These  views  held  not  to  impugn  the  principle  of  the  Ordinaiice 
BO  &r  as  it  depends  on  the  Act  of  1734,  bm  to  repudiate  the  principle  of  the 
Legislation  of  1738,  as  inconsistent  with  the  equality  and  uniformity  enjoiiMd 
by  the  constitution  of  the  United  States.     Chapman  ss.  Mili^r^  769. 
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CONSTITUTION  OP  THE  UNITED  STATES.    Vide  QmitUu^ 

tional  Lawj  5. 

CONSTRUCTION.  Vide  Attachment^  6;  Contempt^  2;  Coronery  3; 
Duellingj  2,  3,  4,  5,  6;  Evideneey  11;  Executors  and  AdministraiorSj 
S.  6;  Indictment^  1,  3;  Insolvent  Debtors  and  Prison  BouTtds,  14 ; 
Jurisdiction,  2;  Negro  Stealing,  1,  7,  9,  12;  Pleading,  26,  27,  28,  29, 
30;  Practice,  9,  13,  20,  21,  29,  80;  Prohibition^  2;  Sheriff,  9. 

CONTEMPT. 

1.  The  7th  and  8th  clauaes  of  the  Act  of  1839,  in  reiatiott  to  the  office  of 
constable,  which  prescribe  the  proceeding  by  indictment,  in  casea  of  official 
misconduct,  do  not  supersede  or  impair  a  Judge's  common  law  jurisdictioa 
over  the  subordmate  officers  of  court,  so  as  to  deprive  bim  of  the  power, 
without  indictment,  of  ponishins  a  constable  for  contempt,  or  of  ordering* 
him  to  be  put  under  a  rule  to  shew  cause  why  he  should  not  be  strickea 
firom  the  roll  for  official  misdemeanor,  coming  under  the  observation  of  tho 
Judge  himself  or  which  may  be  brought  to  his  Imowledge  through  official 
channels. 

%.  The  remedy  provided  by  this  Act,  is  rather  to  be  regarded  as  cumiila* 
live  than  exclusive. 

3.  Removal  from  office  need  not  necessarily  follow  conviction,  nor  is  it 
to  be  inferred  that  a  Judge's  power  of  removal  is  to  be  confined  to  cases  in 
which  the  officer  has  been  convicted.    State  vt,  WUliams,  26. 

CONTINGENT  REMAINDER.    Vide  Insolvent  Debtors  and  Prison 

Bounds,  16. 

CONTRACT.     Vide  Apportionment,  2;  Bailment;  Carrier,  3;  Damagett^ 
5;  Overseer;  Trover,  4;  Sale,  4;  Usury,  3,  4. 

1.  Defendant  and  his  co-obligor  executed  to  the  father  of  the  plaintifiSf 
who  were  minors,  three  joint  and  several  single  bills,  on  one  of  which  this 
action  was  brought  At  the  request  of  the  father,  the  bills  were  changed 
^nd  made  payable  to  plaiotiffi.  Defenc&---that  they  were  given  to  secara 
the  purchase  money  of  a  tract  of  land  sold  by  the  father  of  plaintiSs  to  the 
obligors  of  the  bills,  or  one  of  them ;  and  that  title  to  the  land  had  not  been 
conveyed  to  the  vendee.  On  the  same  day  the  bills  were  executed,  one  of 
the  obligors  passed  a  receipt  to  plaintiff's  father,  acknowledging  a  ftiU  ooia- 
promise  and  settlement  for  himself  and  others.  A  corresponding  Teceipt 
was  given  by  plaintiffs's  &ther,  which  was  not  produced,  and  some  papers 
delivered  up  by  him  concerning  the  land.  But  whether  the  consideratioi^ 
of  the  specialty  sued  on  was  a  comprosaise  of  the  rights  of  the  father  ia  the 
land,  or  those  of  his  children,  was  mt  clear  from  the  testimony. 

2.  The  court  were  of  opinion,  that  as  it  did  not  appear  how  &f  the  oblir 
gors  might  have  been  benefitted  by  the  transaction,  the  conti^ct  not  appear- 
ing to  have  been  made  upon  any  mistake  of  law,  and  the  d^fendaat  being 
in  possession  without  shewing  any  subsisting  outstanding  title  that  could  m 
set  up  to  his  prejudice,  the  defence  could  not  prevail     Hale  vs.  Grier,  22. 

3.  Defendant  purchased  two  negroes  at  the  estate  sale  of  plaintifi  's  in- 
testata  The  contract,  as  proved,  was,  that  a  note  was  to  be  given  for  the 
price,  payable  at  a  future  time.  The  property  went  into  defendant's  pos- 
session immediately,  but  the  note  was  not  given ;  and  a  few  months  after 
the  sale,  when  it  was  applied  for  b;  the  administraitor,  the  defendant  refused 
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4.  Tlidabitniei  poskton,  tktt  a  moral  obltgatioa  is  a  mxBkdeA  tMiiden- 

tioD  to  support  an  express  promise  to  pay  money,  has  been,  in  general, 
controlled  by  a  state  of  tacts  that  would  resolve  it  into  a  question  more  re- 
sembling one  of  legal  justice,  than  moral  obligation,  founded  in  conscience 
and  piety.     Yidt  Mcmorris  vs.  Herndon.    (1) 

5.  CorM  V8,  Cochrane^  Riley's  Law  Cases,  44,  distinguished  from  this 
ease,     FerrM  vs.  Scott,  344. 

CONSTABLE.  Vide  Contempt,  1. 

CONSTABLE'S  BOND.  Vide  Pleading,  1. 

CONSTITUTIONAL  LAW.    Vide  PfohibiHan,  4. 

1.  An  exemplification  of  a  record  of  the  City  Court  of  New  York,  pni^ 
porting  to  be  tne  transcript  of  a  judgment  rendered  in  thai  Court,  duly  at- 
tested by  the  Clerk,  and  certified  by  the  Chief  Justice  to  be  in  due  ferm  of 
law,  must  be  tiken  to  be  such  as  constituted  a  judgment  by  the  hws  of 
New  York.  And  where  in  an  action  of  debt  on  such  judgment  it  appear- 
ed from  the  exemplification  that  the  defendant  was  a  party  to  the  proceed- 
ings, that  must  be  regarded  as  true,  although  it  does  not  appear  to  have  been 
done  in  the  way  rec^uired  by  our  laws. 

2.  When  enect  is  attempted  to  be  given  to  the  judgments  of  another 
State,  they  are  examinable,  so  far  at  least  as  to  enquire  whether  the  defend- 
ant was  a  party  to  the  proceeding. 

3.  Where,  under  the  plea  o(nul  tiel  recoTd,xhe  defendant  proposed  to  go 
into  evidence  to  shew  that  he  was  not  in  the  State  of  New  York  when  the 
action  purported  to  have  been  commenced,  the  issue  under  that  plea  being 
decided  by  the  Court,  upon  inspection  of  the  record,  the  proposed  evidence 
was  inadmissible. 

4.  Had  the  alleged  fact  appeared  on  the  record,  the  plcdntiff  should  have 
been  nonsuited,  but  as  it  was  to  be  established  by  other  evidence,  it  could  be 
decided  only  on  some  other  and  appropriate  plea.  Letson  tuLs,  Wadswortk^ 
277. 

5.  By  an  Ordinance  of  the  City  Council  of  Charleston  of  the  8th  August, 
1842,  entitled,  "an  Ordinance  to  regulate  the  pilotage  of  Charleston,  and  for 
other  purposes,"  it  is  provided  in  the  17th  sec.  ""That  any  coaster  or  com- 
mander of  a  vessel,  bearing  towards  the  coast  or  bar  of  Charleston,  (all 
eoasters  and  other  vessels  trading  between  any  ports  in  this  State,  ukick 
are  wholly  owned  in  this  State,  and  all  steamboala  carrying  the  United 
Stales  mail,  excepted,)  who  shall  refuse  to  receive  on  board  alicensed  ptkl^ 
4tc.  is  made  liable,  on  his  arrival  in  Charleston,  to  ^jr  soch  pilot  the  Acs 
and  rates  allowed,"  d&c  It  was  held  that  the  discrimination  made  by  this 
Ordinance,  between  coasters  wholly  owned  in  this  State,  and  such  as  might 
be  owned  in  another  State,  either  in  whole  or  in  part,  but  in  every  other  re- 
spect similarly  situated  and  employed  with  the  Carolina  coasters,  was  void. 
1st  Becatise  the  Ordinance  is  m  conflict  with  powers  exclusively  vested  in 
Congress,  and  with  subsisting  federal  laws,  now  in  force.  2nd  Becaose  if 
the  power  to  pass  the  Ordinance  be  concurrent,  the  legislation  of  the  City, 
referable  to  State  authority,  is  in  conflict  with  that  of  Congress,  and  is  there- 
fore void.  These  views  held  not  to  impugn  the  principle  of  the  Ordiiuukce 
BO  &r  as  it  depends  on  the  Act  of  1734,  bm  to  repudiate  the  principle  of  the 
Legiskition  of  1738,  as  inconsistent  with  the  equalky  and  uniformity  t  '  '  ^ 
by  the  constitution  of  the  United  States.     Chapman  es.  MiUtr^  769. 
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CONSTITUTION  OP  THE  UNITED  STATES.    Vide  C<mtfUik» 

tional  LaWy  5. 

CONSTRUCTION.  Vide  Attachment,  6;  Contempt,  2;  Coroner^  3; 
DueUingf  2,  8,  4,  5,  6;  Evidence,  11;  Executors  and  AdminufraioTSy 
S,  6;  Indictment,  1,  3;  Insolvent  Debtors  and  Prison  Bounds,  14; 
Jurisdiction,  2;  Negro  Stealing,  1,  7,  9,  12;  Pleading,  26,  27,  28,  29, 
80;  Practice,  9,  13,  20,  21,  29,  80;  Prohibition^  2;  Sheriff,  9. 

CONTEMPT. 

1.  The  7th  and  8th  clauses  of  the  Act  of  1839,  in  reiatiott  to  the  office  of 
constable,  which  prescribe  the  proceeding  by  indictment,  in  casea  of  official 
misconduct,  do  not  supersede  or  impair  a  Judge's  common  law  jurisdictioii. 
over  the  subordinate  officers  of  court,  so  as  to  deprive  him  of  the  power, 
mtbout  indictment,  of  punishing  a  constable  for  contempt,  or  of  ordering* 
him  to  be  put  under  a  rule  to  shew  cause  why  he  should  not  be  strickea 
from  the  roll  for  official  misdemeanor,  coming  under  the  observation  of  tho 
Judge  himself,  or  which  may  be  brought  to  his  knowledge  through  official 
channels, 

%  The  remedy  provided  by  this  Act,  ia  rather  to  be  regarded  as  comnla* 
live  than  exclusive. 

3.  Removal  from  office  need  not  necessarily  follow  conviction,  nor  is  it 
to  be  inferred  that  a  Judge's  power  of  removal  is  to  be  confined  to  cases  in 
which  the  officer  has  been  convicted.    State  vs.  Williams,  26. 

CONTINGENT  REMAINDER.    Vide  Insolvent  Debtors  and  Prison 

Bounds,  16. 

CONTRACT.     Vide  Apportionment,  2;  Bailment;  Carrier,  8;  Damage§^ 

6;  Overseer;  Trover,  4;  Sale,  4;   Usury,  3,  4. 

1.  Defendant  and  his  co-obligor  executed  to  the  father  of  the  plaintifist 
who  were  minors,  three  joint  and  several  single  bills,  on  one  of  which  this 
action  was  brought  At  the  request  of  the  &ther,  the  bills  were  changed 
|Lnd  made  payable  to  plaintiffi.  Defence— that  they  were  given  to  s«cor9 
the  purchase  money  of  a  tract  of  land  sold  by  the  father  of  plaintifTs  to  the 
obligors  of  the  bills,  or  one  of  them ;  and  that  title  to  the  land  had  not  been 
conveyed  to  the  vendee.  On  the  same  day  the  bills  were  executed,  one  of 
the  obligors  passed  a  receipt  to  plaintiff's  father,  acknowledging  a ftiU  ooia- 
promise  and  settlement  for  himself  and  others.  A  corresponding  receipt 
was  given  by  plaintiffs's  &ther,  which  was  not  produced,  and  some  papers 
delivered  up  by  him  concerning  the  land.  But  whether  the  consideratioii 
of  the  specialty  sued  on  was  a  compromise  of  the  rights  of  the  father  in  tho 
land,  or  those  of  his  children,  was  n«<t  clear  from  the  testimony. 

2*  The  court  were  of  opinion,  that  as  it  did  not  appear  how  &r  the  oblif 
gors  might  have  been  benefitted  by  the  transaction,  the  contact  not  appear* 
ing  to  have  been  made  upon  any  mistake  of  law,  and  the  defendant  being 
in  possession  without  shewing  any  subsisting  outstanding  title  that  could  m 
set  up  to  his  prejudice,  the  defence  could  not  prevail.     Hale  vs.  Grier,  22. 

3.  Defendant  purcnased  two  negroes  at  the  estate  sale  of  plaintifi  *s  in- 
testata  The  contract,  as  proved,  was,  that  a  note  was  to  be  given  for  the 
price,  payable  at  a  future  time.  The  property  went  into  defendant's  pos- 
session immediately,  but  the  note  was  not  given ;  and  a  few  months  after 
tho  sale,  when  it  was  applied  for  by  the  administisytor,  the  defenda^  refused 
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it,  alleging  tbat  the  negroes  were  unsound.  In  an  action  brought  for  the 
price,  me  defence,  as  to  one  of  the  negroes,  &iled  entirely,  and  upon  the 
testimony  adduced,  the  jury  found  a  verdict  for  the  whole  amount  of  the 
sale,  with  interest  The  declaration  contained  nothing  more  than  a  cooDt 
for  negroes  sold  and  delivered,  there  being  no  count  for  interest,  nor  any 
setting  out  the  promise  and  refusal  to  give  the  note.  Plaintiff  entitled  to  re- 
tain his  verdict,  as  well  for  the  interest  as  the  price.  See  Marshall  «f.  PooU, 
13  East,  97  ;  Stack  vs.  Lowell^  3  Taunton,  157.     Lindsey  vs.  Bland,  30. 

4.  Defendiemt  sold  to  plaintiff  a  tract  of  land,  in  gross,  for  a  round  sum, 
described  as  containing  1328  acres,  more  or  less,  contained  within  lines 
whose  course,  distance  and  termini  or  corners,  were  given  severally,  and 
bounded  by  Savannah  River,  and  certain  lands,  for  all  which,  reference  was 
made  to  a  plat  annexed.  Upon  a  re-survey,  some  of  the  lines  were  found 
to  be  shorter  than  their  distance  set  down  in  the  deed  and  plat,  the  quantity, 
from  this  cause,  or  from  an  inaccurate  delineation  of  the  river  by  the  sur- 
veyor who  made  the  plat  annexed  to  the  deed,  being  less  than  1328  acres. 

5.  In  an  action  of  covenant  on  the  usual  general  warranty  of  the  premises, 
it  was  contended  that  although  the  number  of  acres  mentioned  were  but 
part  of  the  description,  not  itself  sufficient  to  raise  a  warranty  of  quantity,  or 
to  control  what  without  it  was  certain,  yet  as  the  lines  specified  would,  if  ran 
from  the  beginning  comer,  according  to  the  courses  and  distances  given, 
enclose  the  quantity  mentioned,  and  so  include  fragments  outside  of  the  ac* 
tual  lines  of  the  tract  as  enjoyed,  that,  therefore,  to  the  extent  of  the  defi- 
ciency thus  made,  there  was  a  breach  of  the  warranty.  Held  to  be  still  a 
question  of  description,  and  that  plaintiff  was  not  entitled  to  recover. 

6.  Where  nothmg  besides  course  and  distance  are  given,  they  &x  theline& 
But  where  the  termini  of  the  lines  ascertained  by  natural  or  artificial  marks 
are  given,  the  course  and  distance  are  controlled,  and  lines  ascertained  by 
knovm  boundaries,  or  other  descriptive  circumstances,  are  preferred  to  those 
which  can  be  found  only  by  the  compass  and  chain. 

7.  On  a  mere  question  of  construction,  it  cannot  be  said  thatalinefound  is 
not  the  Ime  described,  because  the  course  or  distance  varies,  when  the  mark- 
ed trees,  the  roads,  the  river,  the  boundaries  or  other  characteristic,  more 
certain  .than  course  and  distance  establish  it. 

8.  Cases  as  to  warranty  collected  and  considered  as  to  the  particulars  in 
which  they  difier  from  this  case.    Bauskett  ads.  Jones,  68. 

9.  PlaintifiT  and  defendant  entered  into  a  covenant,  in  which  it  was  stipula- 
ted, that  the  former  should,  in  all  respects,  discharge  the  duties  of  an  ove^ 
seer,  and  obey  the  defendant's  instructions ;  and  for  his  year's  services,  was 
to  receive  a  fixed  compensation ;  but  if  defendant  had  cause  to  turn  him  off 
before  the  end  of  the  year,  he  was  to  be  at  liberty  to  do  so,  on  giving  to 
plaintiff  ^his  (defendant's)  obligation  for  the  time  he  served,  payable  at  the 
end  of  the  year  when  his  wages  would  be  due,  had  he  continued  on." 

10.  In  an  action  brought  upon  the  covenant  afler  the  expiration  of  the 
year,  it  was  held  that  plaiDtiff  was  entitled  to  recover  on  it,  though  die 
parties  separated,  by  consent,  before  that  ti.ne. 

1 1.  Had  there  been  no  provision  in  the  covenant  that  plaintifif  should  be 
paid  on  leaving  defendant's  service,  even  then  if  dismissed,  or  leaving  by 
consent^  he  might  have  regarded  the  special  contract  as  ended,  or  stood  oo 
it,  giving  either  of  these  as  an  excuse  for  non-performance  on  his  pait,  and 
recovered  pro  iavUo.    Vide  Rft  vs.  Stubhs^  1  Hill,  384. 
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12.  The  rule  in  pleading  is,  where  there  is  a  condition  preced^t,  sach  as 
services  to  be  performed,  and  in  consideration  thereof,  money  is  to  be  paid, 
there  must  be  an  averment  of  performance,  or  an  excuse  for  non-perform- 
ance. The  excuse  is  perfect  if  the  defendant  prevent  the  performance,  or 
consent  to  the  non-performance. 

13.  Whether  plaintiff  was  turned  off,  or  whether  defendant  consented  to 
his  leaving  his  service,  were  questions  of  &ct  for  the  jury.  Craig  vs. 
Pride,  121. 

14.  Where  an  overseer  employed  for  the  entire  year,  left  his  employer's 
service  before  its  expiration,  for  no  other  reason,  as  he  said,  than  because  a 
negro  woman  of  the  plantation,  in  the  absence  of  his  wife,  had  informed  Uie 
lady  of  his  employer,  that  he  (the  overseer)  was  too  familiar  with  some  ne- 
gro woman  of  the  place  and  that  she  (the  employer's  wife)  had  believed  it  It 
was  held  that  such  reason  formed  no  justifying  cause  for  breaking  his  con* 
tract,  and  the  jury  having  found  for  the  plaintiff,  a  new  trial  was  ordered. 
Suber  vs.  VarUew,  126. 

15.  Where,  in  an  action  brought  by  the  purchaser  against  the  seller,  for 
the  breach  of  a  covenant,  in  the  sale  of  a  quantity  of  the  n:orus  multicaulis 
at  a  specific  price  (18  cents,)  per  tree,  the  proof  was,  that  in  making  the 
sale,  the  seller  told  the  purchaser  that  ^<he  knew  nothing  about  the  pnce  of 
the  trees,  and  would  depend  on  him,"  to  which  the  latter  replied,  ^'he  was 
giving  or  would  give  the  full  value  at  the  north,  they  were  then  a  drug," 
when,  in  fact,  the  trees  were  worth  more  at  the  north,  the  spring  preceding 
the  purchase,  than  the  price  stipulated  to  be  given,  and  in  the  autumn  of 
the  same  jrear,  when  the  sale  was  effected,  more  than  double  that  price, 
coupled  with  the  fiict  that  the  purchaser  had,  just  before  the  sale,  retumea 
from  the  north,  and  had  also  aamitted  that  he  told  defendant  the  trees  were 
worth  from  13  to  15  cents,  and  that  he  did  not  know  that  he  was  bound  to 
tell  him  the  precise  price,  the  court  refused  to  order  a  new  trial,  the  verdict 
having  been  for  the  defendant     Russell  vs,  Peav,  217. 

16.  Assumpsit  on  a  note  against  the  maker  andf  indorsers,  which  had  been 
discounted  by  the  plaintiffii,  and  at  maturity  protested  for  non-payment 
against  both.  The  making  and  indorsement  of  the  note,  the  demand,  notice 
of  non-payment,  and  the  jurisdiction  of  the  court,  were  admitted.  The  ma*> 
ker  fil^  a  discount  for  the  value  of  twenty-nine  shares  in  the  Charleston, 
L.  and  C.  R  R  Company,  and  the  corresponding  number  in  the  bank  of 
plaintifis,  which  had  been  pledged  by  him  with  them  as  security  for  the 
payment  of  the  note  in  suit,  and  some  others  of  his  notes  discounted  with 
plaintiffs.  The  proof  was,  that  on  these  shares,  he  had  paid  two  bank  in- 
stalments, equal  to  twenty-five  dollars  on  each,  and  on  each  of  them  fifiy- 
Ave  dollars  to  the  Road,  to  wit :  eighty  dollars  on  each  share  in  the  Road 
and  Bank;  but  there  was  still  due  and  payable,  at  the  time  the  shares  were 
deposited,  twenty  dollars  on  each  share  to  the  road.  The  scrip  was  left 
with  the  Bank,  on  which  was  indorsed  a  blank  power  of  transfer,  signed  in 
blank  by  the  maker  of  the  note.  There  was  no  agreement  that  the  Bank 
should  pay  the  remaining  instalments.  Before  the  forfeiture  of  the  stock, 
the  maker  of  the  note  a<Ure6sed  a  letter  to  the  board,  sa3rinff  he  had  not 
means  to  pay  the  remaining  instalments,  but  if  the  board  would  five  up  the 
scrip,  he  had  a  friend  who  would  take  his  stock  and  pay  the  bahnce  in  ar- 
rear.  But  the  Bank  proposed  to  lend  the  maker  the  twenty^  dollars  on  each 
share,  if  he  would  sign  a  stock  note,  which  was  refused.   The  note  fell  due 
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on  tlM  15th  March,  1842,  and  the  stock  became  ferfdted  oH  the  Ist  April 
succeedJQg.  There  were  no  instructioiuB  by  the  maker  of  the  note,  to  seU 
any  atock.  When  the  note  fell  payable,  much  of  the  stock  on  which  all  the 
inebdments  were  mid,  sold  at  from  twenty  to  twenty-five  dollars  per  share. 
The  jury  rendered  a  verdict  for  the  defendant,  gfiving  him  the  benefit  to  the 
axtent  of  his  pa3rment8  on  his  stock,  estimating  each  share  at  its  then  Talne, 
bat  crediting  the  bank  with  the  note  and  the  amount  of  the  arreara^  to  the 
Road,  with  interest  from  the  time  the  note  fell  due:  Heldy  that  without  aa 
express  imdertaking,  the  Bank  was  not  bound,  by  law,  to  protect  from  for- 
feiUire  the  stock  deposited  with  it  as  a  security  for  a  debt,  by  the  payment  of 
the  instalments  in  arrear. 

17.  The  defendant,  even  had  the  Bank  been  under  a  legal  obligation  to  sell 
his  stock,  ooald  not  have  been  allowed  more  than  it  might  have  brought  on 
an  actual  sale,  either  at  the  time  of  forfeiture,  or  when  the  note  fm  due. 
Verdict  set  aside  and  new  trial  granted.    Bank  vi.  Dougla$$,  329. 

18.  Assumpsit  for  work  and  labor  rendered,  and  materials  furnished,  by 
plaiatifllas  a  carpenter,  for  the  use  of  defendant,  and  at  her  special  instance 
and  request  It  was  proved  by  a  witness  examined  by  plaintifif,  that  there 
was  a  written  agreement  between  defendant  and  a  third  person,  by  which 
the  work  was  to  be  done.  Plaintiff  proved  by  this  witness,  a  request  to  do 
the  work,  and  was  about  to  show  the  work  done,  but  as  a  written  contract 
had  been  referred  to,  it  was  insisted  it  must  be  pjrodoced  by  him,  or  its  non- 
production  accoonted  for ;  which  view  was  sustained  by  the  presiding  Jndi^e, 
and  plaintiff  submitted  to  a  nonsuit 

19.  Held,  that  plaintiff  was  entitled  to  recover,  upon  proof  of  work  done 
and  maieriala  furnished;  that  he  was  not  bound  to  produce  the  written  con- 
tiract,  which,  as  matter  of  defence,  the  defendant  might  have  produced.  Coiei 
vi.HBlmeSy96Q, 

20.  Where,  in  the  execution  of  a  building  contract,  there  was  an  omissioo 
on  the  part  of  the  builder  in  putting  up  a  privy,  caused  by  an  unexpected 
defici^cy  of  space  in  the  lot,  but  it  was  in  evidence  that  the  employer  bad 
admilted  that  the  particulars  in  which  the  conO^t  was  not  performed,  were 
very  trifling,  and  that  be  had  expressed  his  gratl'fi^on  that  the  contractor 
had  performed  the  work  so  well ;  this  evideneeift^balf  of  the  con- 
tractor, was  sufficient  for  the  jury  to  infer  that  the  omisliP  ^^^  waived, 
and  the  contract  accepted  aa  complete.  ^& 

21.  Where,  in  a  buiUing  contract,  no  time  was  specified  fi>rlf^"*P'*^' 
avidence  ofifered  not  to  vary  the  written  contract,  but  to  shew  \Jf  ''••  * 
reasonable  time,  by  shewing  the  employer's  own  estimate  of  tbe^^^**^***" 
aary  to  complete  the  buildings,  was  admissible.  \^ 

22.  If  a  building  be  not  completed  in  a  reasonable  time,  and  therltf^^ 
sequent  delay  in  the  employer's  getting  possession,  for  such  delay^J* 
a  proner  measure  ol  damages,  and  evidence  of  speculative  loss  is^ 

2ft.  Although  a  discount  claimed  by  a  defendant  in  an  action  on  a  huuf 
contract  ma^  rednos  the  amount  eov^anted  to  be  paid,  yet  it  does  not  imp 
the  claim  for  interest  on  the  balance,  when  adjusted  by  the  verdia  oi 

24  Where,  m  a  coYsnant  on  a  building  contract,  there  has  been  mibet&y 
tjally  a  completion  of  the  buUdinga  by  the  undertaker,  the  jury  may  fir 
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the  amount  due  on  the  oontimct,  and  allow  the  defendant,  hy  vmj  of  diteount) 
any  allecred  defects.     Hanoood  ads,  Tofpan  4*  N^ble,  536. 

25.  Plaintiflf  auing  for  extra  compensation  on  a  quantum  meruit,  waa 
bound  under  non-assumfsit  pleaded,  to  shew  facts  from  which  a  promiflO) 
express  or  implied,  could  arise.  Where  a  writteen  contract  waa  shewn, 
if  It  covered  the  work  done,  he  &iled  to  make  a  case  entailing  him  to  reoo« 
ver,  unless  he  had  shewn  that  his  verbal  evidence  went  to  construe  the  writ- 
ten contract,  80  as  to  entitle  him  to  regard  the  work  as  extra,  or  unless  he 
had  established  a  legal,  verbal,  express  contract. 

26w  A  contractor  with  the  Louisville,  Cincinnati  and  Charleston  Rail  Road 
Company  undertook,  by  his  contract,  to  form  and  prepare,  in  a  thorough 
and  workman4ika  manner,  agreeably  to  the  directions  of  the  engineer  of 
said  company,  a  clear  and  open  road-way,  on  the  line  of  said  vail  road,  by 
excavations  and  embankments  from  pomt  to  point,  according  to  the  plans 
and  specifications  ;  and  for  performing  the  work,  he  was  to  be  paid  a  car* 
tain  price  for  every  cubic  yard  of  earth  which  said  section  may  contain  ; 
and  in  case  rock  excavation  should  occur,  then  additional  for  that,  aa  might 
be  determined  by  the  engineer.  Also  for  grubbing  and  clearing,  the  com- 
pensation was  to  be  fixed  in  like  manner. 

27.  It  was  AeU,  that  under  the  construction  of  this  contract,  no  work 
which  was  necessary  to  make  the  road,  either  in  excavation  or  embank* 
ment,  was  extra  work;  and  that  the  contractor  was  not  entitled  to  be  paid 
for  excavating  hard/pan  as  extra  work^  having  accepted  the  admeaturement 
of  the  excavations,  for  his  compensation.  Assuming  the  term  **earth'^  to 
have  a  qualified  or  technical  meaning,  so  as  by  usage  to  exclude  "hardpan," 
yet,  as  the  plaintiflf  undertook  to  do  work,  including  that  substance,  without 
stipulation  for  compensation  on  that  account,  it  could  not  avail  nim.  A 
party  claiming  extra  compensation  on  a  quantum  meruit^  where  there  is 
between  the  parties  a  written  contract,  to  recover,  must  shew  that  the  work 
done  is  more  than  the  contract  required. 

28.  A  promise  by  the  president  of  a  rail  road  company,  conceding  the 
company  to  be  bound  by  it,  to  compensate  a  contractor  for  excavating  hard- 
pan,  is  not  binding  as  a  legal  contract,  where  the  contractor  is  bound  by  his 
written  contract  to  excavate  that  substance.  Nesbiit  vs.  X.  C.  4*>  C,  RaU 
Road  Co.  697. 

CONTRIBUTION.     Yide  Sureties,  \,  4. 
CONVERSION.    Yide  Mortgage,  \0, 

CO-PARTNERS. 
1.  Where  partners  were  sued  within  the  summary  jurisdiction,  and  one 
of  them  was  examined  by  the  plaintiffs  on  interrogatories  for  the  purpose  of 
proving  their  demand,  if  his  co-defendants  choose  to  examine  him  as  a  wit- 
ness, and  neither  he  nor  the  plaintifils  object  to  it— it  makes  him,  to  all  in- 
^^jg       tents  and  purposes,  a  wimess,  and  his  answers  would  then  be  as  other  testi- 
mony. 
abuii^        ^  The  admission  of  the  witness  so  exatnined  after  dissolution  that  the 
not  ifDl'  ^L^cles  were  purchased  ^r  the  firm,  was  enough  to  bind  it,  and  it  does  not 
ij^  oi  diminish  its  effect  that  it  was  made  on  oath  voluntarily  by  him. 
^  3.  Where  there  was  prima  facU  as  well  as  conclusive  evidence  of  a 

gah^  partnership  shewn  from  the  articles  exhibited  to  one  of  the  members  of  the 
^    y  Sj:  firm  exanuned  upon  mterrogatories  by  plaintiflh  as  a  witness,  and  also  by 
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lay. 
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hii  co-defendants,  it  was  held,  under  the  rule  that  where  there  was  pnm^ 
facie  evidence  of  a  partnership,  declarations  by  one  of  the  members  is  evi- 
dence to  bind  the  firm,  that  the  proof  made  by  the  witness  was  sufficient  for 
this  purpose. 

4.  There  is  no  objection  to  a  witness  thus  examined  on  the  score  of  in- 
terest, for  as  a  partner  he  is  liable  to  the  whole  debt  as  well  as  his  share  of  it 

6.  Each  partner  is  of  course  liable  on  his  contract  made  by  him,  and  his 
individual  liability  may  be  perfect  to  the  creditor  and  yet  his  declarations 
will  bind  the  firm.  Where  articles  are  delivered  to  the  acting  partner  of 
a  firm  during  the  partnership,  all  are  liable,  whether  regarded  as  ostensible 
or  dormant  partners.     Tide  Collyer  on  partnership,  3. 

6.  No  restriction  of  liability,  except  by  charter,  is  permitted  to  any  of  the 
partners ;  all  are  liable  not  only  to  the  extent  of  their  interest  in  the  joint 
stock,  but  also  to  the  extent  of  their  separate  property.  Collyer  on  partner- 
ship, 212. 

7.  Accepting  the  note  of  one,  or  even  of  all  the  co-partners,  is  no  discharge 
of  the  origmal  contract 

8. '  Had  the  defendants  pleaded  a  recovery  on  the  individual  note  of  one 
of  the  partners  given  for  the  demand  on  which  the  action  was  brought,  or 
relied  upon  it,  or  given  it  in  evidence,  it  seems  it  might  have  protected 
them.      Allen  4*  Montgomery  vs.  Owens  et  al.  170. 

CORONER. 

1.  Where  one  was  appointed  to  the  oflice  of  Coroner,  by  Resolution  of 
the  Legislature,  under  which  appointmei^  he  was  entitled  to  continue  in  oA 
fice  until  a  successor  should  be  appointed  and  enter  upon  the  duties  of  his 
office,  but  foiled  to  give  bond  before  acting,  as  directed  to  do,  his  office  is 
not  thereby  vacated,  nor  are  his  acts,  as  an  officer,  void  in  law. 

2.  Executions  against  the  Sheriff  of  the  district,  entered  in  the  office  of  a 
Coroner  thus  appointed  and  so  acting,  and  before  the  appointment  of  a  suc- 
cessor, held  good,  and  having  been  lodjg^ed  anterior  to  any  entry  of  the  exe- 
cutions of  the  other  creditors,  were  entitled  to  be  satisfied  out  of  the  fund  in 
the  hands  of  the  Coroner. 

3.  The  statutory  provision  requiring  a  bond  to  be  given,  is  directory 
merely.     Vide  Act  of  1821,  (6  Stat  164,)  and  1839,  p.  49. 

4.  One  in  office,  and  transacting  its  duties,  is  supposed  to  be  rightful- 
ly there,  and  so  far  as  third  persons  are  concerned,  that  presumption  legali- 
zes his  acts. 

5.  Although  the  individual  holding  the  Coroner's  office,  with  whom  the 
plaintiffs'  executions  were  lodged,  might,  by  proper  process,  have  been 
compelled  to  vacate  it,  for  not  complying  with  the  law,  yet  the  entry  was  in 
the  proper  office,  and  the  act  de  facto  was  just  as  good  as  the  act  dejure, 
McBee  vs.  Hoke  et  al.  138. 

COSTS.     Vide  Attachment^  13. 

1.  Where  a  plaintiff  subpoenaed  witnesses  who  were  not  sworn  on  the 
trial,  and  submitted  affidavits  that  it  had  been  done  in  good  faith,  the  Clerk 
has  no  right  to  refuse  taxing  the  costs  of  their  attendance  on  the  ground  that 
defendants  submitted  affidavits  that  plaintifis  were  of  bad  character  and  not 
entitled  to  credit,  nor  to  have  such  proof.  * 

2.  The  right  to  tax  the  costs  of  the  witnesses  arose  from  the  subpcenas; 
when  they  were  shewn,  the  plaintiff  had  the  right  to  claim  that  the  attend- 


INDEX.  833 

ance  should  be  taxed,  this  might  have  been  resisted  by  shewing  that  the 
witness  or  witnesses  was  or  were  not  sworn ;  to  overcome  this  objection, 
the  plaintiff  is  to  shew  that  the  witness  or  witnesses  was,  or  were,  subpcs* 
naea  in  good  fiiith ;  and  this  is  done  by  the  plaintiff's  affidavit.  Love  «s. 
Ingram  et  al,  87. 

COVENANT.     Vide  Contract,  5,  9,  10,  11,  15;  Discount, 

DAMAGES.     Vide  Administration^  3;  Contract,  22;  Interest,  1,  4  ;  New 

Trial,  1,  2  ;  Ordinary,  4  ;   Pr(uXice,  4,  18,  31  ;  Trover,  2. 

1.  S.  and  C.  were  joint  owners  of  a  saw  mill,  having  two  saws — each 
worked  a  saw.  The  dam  having  broken,  C.  proposed  erecting  a  new  mill, 
bat  S.  insisted  on  repairing  the  okm,  and  going  on  with  the  old  mill.  As 
to  the  state  of  the  mill,  the  evidence  was  various.  Steps  were  taken  by  S. 
for  mending  the  dam,  but  C.  took  down  the  breast  opposite  his  saw,  which 
he  never  put  up,  and  without  which  .the  mill  could  not  operate.  It  was  in 
evidence,  that  the  breast  was  in  bad  condition,  and  a  new  one  would  have 
cost  but  little  labor.  S.  abandoned  the  scheme  of  repairing  either  the  dam  or 
mill ;  and  C.  doing  nothing  further,  the  mill  remained  idle.  Held,  that  in 
an  action  brought  by  S.  against  C,  to  recover  damages,  such  compensation 
as  would  place  him  in  the  same  situation  he  would  have  been  in,  if  the  al- 
leged inji^ry  had  not  been  committed,  was  all  that  he  was  entitled  to  recover. 

2.  It  is  only  in  actions  for  injuries  affecting  character,  that  malice  enters 
directly  into  the  estimate  of  damages. 

3.  hi  other  actions,  the  malice  of  the  defendant  in  committing  a  tort,  is 
not  recognised  as  an  element  of  damage,  though  it  may,  and  does,  tend  to 
enhance,  with  the  jury,  the  allowance  to  the  plaintiff  for  such  acts  as  are 
properly  subjects  of  damage. 

4.  The  charge  and  duty  of  making  indispensable  repairs  to  the  common 
property,  devolves  equally  on  the  co-tenants.  If  one  refuses  to  unite  with 
the  others,  in  making  the  repairs  necessary  to  the  use  of  the  property,  he 
cannot  maintain  an  action  against  them  for  the  loss  sustained  through  want 
of  such  repairs,  because  no  action  lies  where  the  damage  happens  by  the 
negligence  or  default  of  the  plaintiff  himself     Stallingsvs.  Corbett.  613. 

5.  Where  a  manufacturing  company,  for  whom  a  workman  had  under- 
taken to  construct  a  dam,  used  the  dam  upon  its  completion,  which  after- 
wards gave  way,  from  a  deficiency  in  the  work,  it  was  held,  in  an  action 
brought  by  the  company  to  recover  damages  for  the  defect,  that  besides  the 
amount  expended  in  completing  the  work,  the  company  were  entitled  to  re- 
cover such  damages  as  would  cover  the  wages  of  the  company's  hands  un- 
employed, and  the  interest  upon  the  capital  invested  by  the  company  during 
the  time  that  the  machinery  was  unemployed,  by  reason  of  the  breaking  of 
the  dam.  And  as  there  were  no  nett  profits  realized  when  the  machinery 
was  employed,  the  damages  allowed  was  the  proper  measure  of  compensa- 
tion, as  it  placed  the  company  in  at  least  as  good  a  condition  as  it  would 
have  been  m,  had  the  same  been  originally  well  built  Saluda  Manufac* 
twring  Company  vs.  Pennington  4*  Nesbitt,  735. 

DECLARATION.    Vide  Pleading,  8,  12,  17,  31 ;  Praetiee,  36,  37. 
DECLARATIONS.    Vide  Evdience,  14,  15,  17,  18,  19;  Partners,  3; 

Trover,  6. 
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DEED.    Vide  CmUracty  4 ;  Evidence^  5;  Trover^  4;  WarraaU^^  1. 

DELIVERY.     Vide  Partners^  5. 
1.  Delivery  is  a  transfer  of  jpossession,  either  by  actual  transition  (rem 
hand  to  hand,  or  by  an  expression  of  the  donor's  willingness,  that  the  do* 
nee  should  take, when  the  chattel  was  present,  and  in  a  situation  to  betaken 
by  either  party. 

%  Where  a  party  claimed  a  chattel  under  an  alleged  ^ifl  from  an  intes- 
tate, in  whose  hands  it  had  remained  till  his  death,  the  gift  may  be  proved 
by  acknowledgements  of  the  donor,  if  the  jury  be  satisfied  that  it  was  at- 
tended with  all  necessary  formalities. 

3.  Whether  a  chattel  has  been  given,  and  afterwards  held  by  the  donor, 
not  as  his  own,  but  by  permission  of  the  person  claiming,  is  a  question  for 
the  jury.     CcUdtoeU  vs.  Wilson,  75. 

DEMAND.     Vide  Practice^  3 1. 
DEMAND  AND  REFUSAL    Vide  AdminUtraticn,  Z 
DEMURRER     Vide  Pleading,  21,  25,  32 ;  Warranty,  3. 
DESCRIPTIO  PERSONAL.    Vide  Pleading,  22. 
DISCONTINUANCE.    Vide  Pleading,  26. 
DISCOUNT.  Vide  Contract,  16,  23 ;  Su^mmary  Process,  1,  3. 
1.  In  a  covenant,  which  though  not  in  form,  was  in  efiect,  an  indentnra 
between  P.  B.  and  N.,  of  the  one  part,  and  S.  of  the  other,  it  was  covenant* 
ed  by  the  former  that  P.  should  do  for  S.  work  of  a  specified  kind,  who 
agreed  to  pay  for  the  work,  when  performed,  money  to  P.  B,  and  N.  for 
the  benefit  ot  P.    B.  died,  and  a  joint  action  was  brought  on  the  covenant, 
against  the  survivors,  to  recover  damages  for  a  breach  in  not  having  per- 
formed the  work  according  to  contract.     S.  having  used  the  work  whea 
finished,' P.  filed  a  discount  for  work  and  materials.    As  the  survivors 
could  have  maintained  an  action  for  the  price,  upon  completion  of  the  work, 
it  was  keld,  that  there  was  nothing  to  prevent  them  from  maintaining  the 
cross  action  by  discount,  if^  in  substance,  the  discount  would  have  been  ad- 
missible  had  P.  been,  on  one  side,  the  only  party  to  the  covenant  and  the  suit 
Saluda  Manufacturing  Company  vs,  Pennington  4*  Neshitt,  735. 
DISTRESS.     Vide  Landlord  and  Tenant,  1,  2,  6,  8,  9,  12. 
DUELLING. 

1.  Under  the  Act  of  1812,  <<  to  prevent  the  pernicious  practice  of  duel- 
ling," (5  Stat  at  Large,  671,)  there  are  enumerated  four  distinct  ofiencea. 
Ist  To  fight  a  duel.  2d.  To  send,  give  or  accept  a  challenge.  3d.  To 
cause  a  challenge  to  be  sent,  given  or  accepted ;  and  4th.  To  bear  such 
challenge  as  a  second,  or  to  be  in  any  way  conc-erned  in  any  duel  fooght  or 
to  be  fought. 

2.  As  to  the  words  relating  to  the  second  offence  under  the  Act,  viz:  "  if 
any  person,  resident  in  or  being  a  citizen  of  this  State,"  ^^  shall  send,  giTe 
or  accept  a  challenge  to  fisfht  a  duel  within  this  State,"  it  was  held,  thai  the 
words,  ^^  within  this  State,"  are  not  confined  to  the  duel  to  be  fooght,  but 
apply  to  the  sending,  giving  or  accepting  the  challenge. 

3.  When  the  intent  of  an  Act  is  plain,  to  effect  it,  words,  and  even  paxta 
of  sentences,  may  be  transposed. 

4.  According  to  this  rule,  held,  that  the  proper  reading  of  the  clause 
would  be,  '^if  any  person,  reside  nt  in  or  being  a  citizen  of  this  State,  shall, 
within  this  State,  send,  or  give,  or  accept  a  chaUenge  to  fight  a  duel"    Also, 
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tbat  this  constniction  ui  aided  b^  the  third  provision,  which  declares,  ^<if 
any  person  or  persons,  resident  in  or  being  a  citizen  of  this  State,"  ^  shall 
cause  any  such  challenge  to  be  sent,  given  or  accepted  within  this  State,  or 
within  the  limits  of  the  United  States,"  &c.  The  words,  '^any  such  chal- 
lenge," mean  a  challenge  to  fight  a  duel 

5.  Where  one  was  indicted  and  convicted  under  the  Act  of  1812,  for 
bearing  or  carrpng  a  challenge  to  fight  a  duel,  and  moved  to  arrest  the 
judgment,  on  the  ground  that  it  was  not  alleged  in  the  indictment  against 
him,  that  the  challenger  was  a  citizen  or  resident  of  this  State,  at  the  time 
of  the  alleged  challenge,  it  was  held,  that  the  words,  "  any  person  resident 
in  or  being  a  citizen  of  this  State,"  do  not  apply  both  to  the  bearer  of  the 
challenge  and  the  challenger ,  so  that,  in  describing  the  offence  of  the  for- 
mer, it  is  necessary  that  the  latter  should  be  described  as  '^  resident  in  or 
being  a  citizen  of  this  State  " 

6.  These  words  are  not  a  part  of  the  statutory  definition  of  the  offence, 
and  need  not  be  set  out  in  the  indictment  al  alL  They  are  merely  descrip- 
tive of  the  person  amenable. 

7.  It  is  sufficient  to  describe  the  parties,  without  the  addition  of  these 
words. 

8.  In  the  indictment  against  the  bearer  of  the  challenge,  the  objection  of 
non-residence  in  this  State,  or  want  of  citizenship  of  his  principal^  could  not 
avail  after  conviction ;  for  if  these  had  appeared  in  proof,  it  would  have 
made  the  question  in  fact,  whether  he  could  be  convicted  of  bearing  the 
challenge  of  one  not  amenable  to  our  jurisdiction. 

9.  But  alter  the  conviction,  the  inquiry  would  be,  is  the  bearing^  within 
this  State,  of  a  challenge  to  fight  a  duel^  by  one  who,  by  his  plea  of  not 
guilty,  has  admitted  the  jurisdiction  and  offence,  punishable  by  our  Act? 

10.  But  if  the  words, ''  resident  in  or  being  a  citizen  of  this  State,"  are  at 
all  to  be  noticed  in  framing  an  indictment,  it  could  only  be  necessary  to  use 
them  as  applying  to  the  person  charged  with  the  commission  of  the  offence 
pre8«'nted  by  the  indictment  Cunningham  ads.  The  State  Yancey  adt* 
The  Same,  246. 

EASEMENT.    Vide  CommissionefS  of  Roads^  2* 
EMANCIPATION.    Vide  Evidence,  12. 
EaUITY.     Vide  Payment^  3. 
EaUlTY  OF  REDEMPTION.    Yide  Mohgage^^ 
ESTOPPEL.     Vide  Judgment^  14. 
EVIDENCE.    Vide  Books  of  Account,  1,2;  Contract^  ]9,  20,21,25; 
Costs,!]    Judgement,  12;   Negro  Stealing,  10;   Partners,  I'   Pleads 
ing,  16;  Presumption,  3;  Practice,  3/  Statute  df  Frauds^  4;  Trover,  6, 
7 ;  WarraiUy  2. 

1.  In  an  action  of  trespass  to  try  titles,  two  witnesses  for  the  defence 
testified  that  he,  (the  defendant)  had  a  field  of  cotton  on  the  disputed  land, 
which  would  have  made  three  bales,  and  which  was  ungathered  at  the 
time  of  the  trial  The  plaintiff  in  the  action  said,  that  in  giving  this  testi- 
mony they  had  sworn  a  lie,  and  he  could  prove  it.  The  witnesses,  the 
present  plaintifis,  brought  actions  of  slander  against  him,  but  the  presiding 
Judge  being  of  opinion  that  the  testimony  of  which  the  present  defendant 
spoke  when  he  alleged  the  &lse  swearing,  was  not  material  to  the  issue 
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k  the  action  to  try  titles,  ordered  a  non-suit    Held,  that  it  was  properly 

granted.     Wilson  vs.  Cloudy  1. 

2.  Preliminary  to  the  offer  of  an  office  copy  of  a  deed  in  evidence,  and  to 
establish  its  loss,  the  plaintifis  called  the  Clerk  of  the  Conrt,  who  said  that 
it  had  been  left  with  him  to  be  recorded  and  afterwards  safely  kept ;  that  it 
was  recorded,  and  deposited  somewhere  amongst  his  papers ;  that  he  had 
not  been  served  with  a  supoena  duces  tecum,  but  particularly  requested  to 
produce  it;  that  on  the  day  of  trial  and  during  the  sitting  of  the  Court  he 
nad  hastily  looked  for  the  deed  without  finding  it,  but  thought  upon  a  more 
careful  search  it  could  be  found.  Proof  of  loss  held  insufficient  Hinds 
and  Wife  vs.  Evans,  17. 

3.  The  description  of  a  tract  of  land  in  a  deed  under  which  defendant  claim- 
ed was,  ^^  tract  or  parcel  of  land  where  he(Wm.  Bullein)  now  lives,  contain- 
ing fifty  acres,  bounded  by  lands  belonging  to  Wm.  Bonham  on  one  side, 
and  Fall  Branch  on  the  other."  The  tract  on  which  B  lived  was  known 
as  the  Clayton  grant,  and  supposed  to  contain  the  number  of  acres  mention- 
ed in  the  deed,  but  all  the  land  which  the  grantor  owned  lying  on  Fall 
Branch  had  been  conveyed  before  the  execution  of  the  deed  to  B,  leaving 
Bonham's  land  as  the  only  boundary  for  the  latter  deed. 

4.  Held  that  the  limits  of  the  tract  on  which  B  lived  might  be  ascertain- 
ed by  parol  evidence,  and  that  if  the  jury  were  satisfied  that  the  land  refer- 
red to  in  the  deed  was  the  Clayton  grant,  the  verdict  was  conclusive. 

5.  Where  a  deed  was  searched  for  in  the  clerk's  office  and  not  found, 
which  defendant  proposed  to  offer  in  evidence,  and  one  of  the  plainti£^  not 
entitled  to  the  possession  of  it,  said  that  he  had  taken  it  out  of  the  clerk's 
office,  an  office  copy  was  properly  admiued.  Birchfield  tt  oL  vs.  Bon* 
Aii«i)62. 

6.  Where  matter  of  defence  is  somethine^  distinct  from  a  contradiction  of 
the  case  first  proved  by  the  plaintiff,  the  plaintiff's  reply  must  be  confined 
to  this  matter,  and  not  be  extended  to  a  confirmation  of  the  case  he  has 
made,  much  less  to  the  making  of  a  new  case.  But  when  the  defence  is 
wholly  or  in  part  made  by  an  attempt  to  disprove  what  the  plaintiff  haa  en- 
deavored to  establish,  if  the  evidence  in  reply  meets  the  matters  oflered  in 
defence,  or  any  of  them,  it  is  not  under  our  practice  objectionable,  becaoae  it 
also  furnishes,  incidentally,  cumulative  proof  of  what  the  plaintiff  first  un- 
dertook to  prove. 

7.  Where,  in  an  action  of  trover,  the  plaintiff  first  undertook  to  prove  a 
gift  of  the  property  in  dispute,  by  the  declarations  of  the  donor,  and  by  proof 
of  other  circumstances  from  which  the  gift  was  to  be  presumed,  and  the 
defendant  endeavored  to  resist  this,  by  |>roof  of  the  plaintiff's  declarations, 
and  of  other  declarations  of  the  donor,  shewing  either  that  there  had  been 
no  gift  made,  or  that  there  had  been  subsequent  adverse  possession,  the 
plaintiff,  in  reply,  was  permitted  to  offer  declarations  of  the  donor,  that  he 
had  given  prior  to  any  before  shewn,  which  he  insisted  seemed  to  shew  a 
long  cherished  purpose  to  give,  and  thus  to  remove  the  inferences  which 
might  have  resulted  from  the  equivocal  declarations  of  the  donor,  which  the 
defendant  had  proved. 

8.  The  testimony  thus  offered  in  reply  by  plaintiff,  held  admissible. 

9.  Evidence  in  reply  considered,  and  the  English  practice  on  this  sulject 
as  distinguished  from  ours.     Caldwell  vs.  Wilsim,  75. 

10.  Where  a  defendant  plea4ed  a  discharge  under  the  late  bankmpt  law 
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of  the  Umted  States,  his  certificate  raises  a  presumption  that  the  legal  no- 
tice required  has  been  gfiven  to  creditors,  ana  where  nothing  appears  to  the 
contrary,  the  presumption  stands  firm.  Vide  Sinclair  vs.  Smythcy  1  Brev. 
Rep.  402.     Norris  vs.  Goss^  80. 

11.  On  the  trial  of  an  indictment  for  an  assault  and  battery,  and  fiJse  im« 
prisonment  of  certain  free  negroes,  the  record  of  a  recovery,  in  writs  of  ra- 
vishment of  ward,  establishing  their  freedom,  was  received  in  evidence  as 
j9rifAa/acM  proof  of  freedom,  to  rebut  the  presumption  of  slavery  arising 
from  color.  Held  that  it  was  properly  admitted,  and  that  the  provision  of 
the  Act  of  1740,  (7  Stat  at  Large,  397,)  which  directs  that  <'i("  in  a  writ  of 
ravishment  of  ward,  "judgment  shall  be  given  for  the  plaintiff,  a  special  en- 
try shall  be  made,  declaring  that  the  ward  of  the  plaintiff  is  free,"  is  not  con- 
fined in  its  operation  against  the  plaintiff  and  his  privies  only.  Hdd  also, 
that  the  record  was  admissible  in  evidence  independent  of  this  provision. 
Vide  1  Starkie  on  Ev.  243,  sec.  84. 

12.  Where  the  proof  was,  that  a  deed  of  emancipation  was  once  in  the 
Clerk's  office,  and  that  it  was  not  there  now,  accompanied  by  circumstan- 
ces calculated  to  create  a  strong  belief  that  it  had  been  sureptitiously  ta- 
ken by  the  defendant,  proof  of  its  contents  was  admitted.  Vide  Monk  vs. 
Jenkins,  2  Hill  Gh.  Rep.  9.     State  vs.  Hill,  150. 

13.  Where  goods  were  charged  to  a  person  for  whom  a  guaranty  had 
been  given,  but  delivered  to  another,  the  agency  of  the  latter  for  the  former, 
for  this  purpose,  may  be  proved  from  the  relations  between  them.  Such 
proof  is  competent,  but  whether  sufficient  or  not  is  a  question  for  the  jury. 
Smith  4*  Groning  vs.  Lawton,  352. 

14.  K.  S.  died  in  1819,  and  at  the  sale  of  his  property  by  his  executors, 
several  slaves  were  bid  off  by  one  J.  T.  the  defendant,  one  of  which  was  the 
woman,  with  her  increase,  now  in  dispute.  J.  T.  said  he  had  bid  them  off  • 
for  one  J.  M.  as  his  agent  J.  M.  sent  his  note  to  the  executor,  with  his  fa- 
ther's name  as  securely,  which  was  not  regarded  by  the  executor  as  suffi- 
cient. Afterwards,  a  letter  purporting  to  have  been  written  by  one  D.  T. 
was  sent  to  the  executor,  in  which  it  was  stated  he  would  become  J.  M's. 
security,  whereupon  the  negroes  were  sent  to  J.  M.  who  was  the  putative 
fether  of  plaintiff  s  wife.  La  a  few  days  after  the  delivery  to  J.  M.  he  sent 
the  woman  now  claimed  to  N.  S.  the  widow  of  R.  S.  ana  grand-mother  of 
plaintifi^s  wife,  whose  mother,  a  daugher  of  N.  S.  resided  with  her.  The 
mother  said  she  received  the  slave  sent  as  a  gift  from  J.  M.  to  his  then  in*- 
£uit  daughter,  and  held  her  as  such  six  or  seven  years.  It  was  in  evidence 
that  plaintiff's  wife  was  bom  in  1814.  The  negroes  in  dispute  were  seized 
by  the  sheriff  in  1826,  and  afterwards  sold  under  legal  proceedings  against 
one  J.  S.  a  son  of  R.  S.  deceased,  and  purchased  by  defendant  After  the 
purchase  of  J.  M.  the  note  of  J.  S.  had  been  taken  by  the  executors  for  the 
exact  amount  of  his  purchase,  and  his  note  delivered  up.  J.  S.  removed  all 
the  negroes  purchased  except  the  woman  claimed,  and  her  mother — these 
he  left  with  his  mother,  N.  S.  Plaintiff's  wife  claimed  under  an  alleged 
parol  gift  from  her  father,  J.  M.  and  by  possession  under  the  Statute  of  Ld* 
mitations.  The  mother  of  plaintiff's  wife  was  married  in  1827,  to  one  J.  L« 
the  property  remaining  with  N.  S.  till  after  her  marriage.  L.  afler  hia 
marriage  refused  to  take  the  woman  claimed,  or  to  permit  his  wife  to  do  8o« 
who  was  asked  by  plaintiff's  counsel  to  give  the  reasons  why  her  husbana 
so  refused.    Heldj  that  the  declarations  of  the  husband,  as  to  the  reasons  of 
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his  lefoial,  were  iocompetMit,  at  hearsay  enienee^  andas  nolibniubg  anf 
part  of  the  res  gesttB. 

15.  It  would  have  been  competent  for  the  wife  to  have  said  all  that  could 
have  been  properly  establishea  by  his  declarations— <they  were,  therefore^ 
objectionable,  both  as  hearsay  and  as  secoodary  evideace. 

16.  As  it  appeared  in  eviaence^  N.  8.  had  actual  possossion  of  the  skTe, 
her  dechuratioDS  were  admissible  in  evidence,  to  give  character  to  the  ad  of 
possession,  and  this  evidence  was  not  to  be  precluded  on  the  ground  that  the 
wile  of  J.  L.  first  proved  possession  in  herself  Ruff  and  Wife  vs.  nowii* 
01,601. 

17.  Where,  on  the  trial  of  an  action  of  slander,  the  plaintiff  waived  his  ob> 
iections  to  the  declarations  of  a  person  who  was  not  prodaced,  brooght  oat 
by  the  defendant  in  the  examination  of  plantiff's  witness  byway  of  mitigating 
damages,  the  declarations  beinff  unfavorable  to  plaintiflrs  character,  and 
made  before  the  actionable  words  were  spoken,  toe  plaintiff  in  reply  may 
prodnce  {Hroof  as  to  the  declarations  of  the  same  person  made  at  any  time. 
Even  conceding  the  declarations  brought  out  by  defendant  to  have  been  in- 
admissible, it  d^  not  afifect  plaintiff's  right  in  reply.  The  &ct  that  the  wit« 
ness  was  present  in  Court  whose  declarations  were  received,  did  not  aflfect 
the  question.  The  admissilnlity  of  hearsay  evidence  is  not  controlled  by 
the  presence  or  absence  of  a  witness  withm  the  process  and  jurisdictioD  of 
the  Court 

18.  If  one  offers  the  declarations  of  a  witness  instead  of  producing  him, 
proof  of  other  declarations  of  the  same  witness  may  be  offered  by  the  other 
party,  either  by  cross  examination  or  by  witnesses.    Jeter  vs.  Askew^  683. 

19.  After  suit  brought  on  a  bill,  the  protest  of  the  notary,  altered  by  him 
so  as  to  correct  a  mistake  made  in  stating  that  he  presented  the  note  <%t  the 
said  bank,"  where  the  note  was  discounted,  instml  of  'Hit  the  said  office," 
meaning  the  place  where  the  note  was  payable,  is  uot  admissible  in  evidence 
to  prove  a  demand  and  notice  of  non-payment  The  mere  correction 
by  the  notary  of  his  protest,  is  no  more  than  his  declaration  that  it  was 
wrong,  and  is  as  clearly  inadmissible  in  evidence. 

20.  The  Act  of  1822,  (6  Stat  182,)  places  the  protest  of  an  inland  bill  or 
promissory  note,  in  the  case  of  the  death  of  the  notary,  or  his  residence  out 
of  the  district  where  the  case  is  tried,  upon  the  footing  of  a  protest  made 
abroad^  of  a  foreign  bill. 

21.  Regarding  the  notary  as  merely  having  noted  the  note  fer  protest,  his 
altered  protest,  as  an  extension  of  it  after  the  commencement  of  the  soit, 
would  not  be  enouffh  to  charge  the  defendant,  any  more  than  the  drawer  of 
a  foreign  bill,  noted  for  protest  abroad,  could  be  charged  by  the  extension  of 
that  protest,  afitt  suit  brought     Aiken  vs.  dUhcart^  642. 

22.  In  an  action  brought  by  one  of  two  indorsers  on  an  accommodation 
note  against  the  other  for  contribution,  the  note  having  been  discounted  in 
bank,  and,  after  protest  for  non-payment,  paid  by  the  first  indorsor,  evidence 
was  received  of  the  contents  of  a  letter  written  by  both  indorsers,  to  the 
president  of  the  bank  at  which  the  note  had  been  discounted,  acknowledginff 
a  joint  liability,  and  asking  indulgence;  that  the  letter  had  been  searched 
for  by  the  president,  without  being  found  This  testimony  held  inadmia- 
aible. 

2S.  Where  the  possession  of  a  lost  paper  is  traced  to  the  party  who  woold 
olsr  secondary  evidence,  he  most  of  necessity  be  allowed  to  adduce,  in 
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BUtking  prima  fade  proof  of  loss,  the  testimony  of  other  persons,  that 
search  had  been  made  in  all  proper  places ;  but  no  sach  necessity  requires 
inferior  evidence  of  inefiectual  search,  where  the  possession  has  been  traced 
to  a  person  who  may  be  a  competent  witness.     CkUlUiart  vs.  Gib$ony  642. 

24.  On  an  indictment  under  the  Act  of  1817,  for  trading  with  a  slave  Ibr 
corn,  without  a  permit,  evidence  that  the  slave,  at  the  instance  of  the  defend- 
ant, carried  the  com  into  his  kitchen,  and  there  left  it,  is  not  the  less  compe- 
tent to  go  the  jury  for  their  consideration,  together  with  all  the  other  &cts 
and  circumstances  to  prove  the  illegal  trading,  because  the  Act  of  1834 
has  provided  that  similar  evidence  in  certain  cases,  shall,  of  itself^  be  suffi- 
cient for  conviction.     State  vs.  Bowers^  671. 

25.  Where  a  suit  was  by  way  of  summary  process,  in  which  a  receipt 
offered  in  evidence  had  been  detained  by  the  presiding  Judge,  and  ordered 
to  be  placed  in  the  hands  of  the  Solicitor  of  the  circuit  for  the  purpose  of 
bein^  made  the  subject  of  a  criminal  prosecution,  such  process  with  its 
official  insignia^  is  both  competent  and  sufficient  evidence  on  the  trial  of  the 

•  indictment,  to  shew  thafa  suit  had  been  pending  in  court  And  whether 
the  plaintifis  in  the  process  were  partners  or  not,  when  the  fraud  was  atp> 
tempted  to  be  committed,  was  a  question  for  the  jury.  8t<Ue  vs,  Harris^  676» 

26.  A  judgment  creditor  of  the  petitioner  for  the  Prison  Bounds  Act,  in 
behalf  of  the  actors  in  the  suggestion  of  firaud,  is  not  a  competent  witness* 
Clerry  vs.  Spears^  686. 

27.  It  is  generally  true,  that  if  incompetent  evidence  be  received  without 
objection,  it  must  go  to  the  jury ;  but  two  things  must  occur :  1st  That  the 
party  against  whom  the  testimony  is  offered,  might,  when  offered,  have  ob- 
jected to  it;  and  2nd.  That  when  received,  it  makes  a  case  on  which  the 
jury  may  legally  find  for  the  plaintiff  Neslnit  vs,L,C.i8f  C  Bail  Read 
Companifj  697. 

28.  Where,  on  the  trial  of  an  indictment  for  negro  stealing,  a  witness  in 
the  defence  was  asked,  ifhe  had  not  seen  in  the  possession  of  the  prisoner, 
after  he  was  committea  to  iail,  a  power  of  attorney  purporting  to  have  been 
executed  by  the  person  wnose  agent  the  prisoner  had  represented  himself 
to  be  in  selling  the  slaves  alles^ed  to  have  been  stolen,  which  authorised 
the  sale,  no  attempt  being  made  to  account  for  the  non-production  of  the 
paper,  the  answer  was  not  permitted  to  be  ffiven. 

29.  Before  a  paper  can  be  shewn,  or  SDOicen  of,  it  must  be  proved.^    If  it 
be  lost,  the  loss  must  be  proved,  then  the  legal  existence  by  proof  of  its  exe- 
cution, and  then  proof  of  its  contents.  State  vs.  McCoy ^  711. 
EXECUTION.     Vide  Attachment   13,   17;  Practice  10,  14,  16,  16/ 

Sheriffs  3,  5,  6. 
EXECUTOR  DE  SON  TORT.    Vide  Landlord  and  Tenant,  12,  15. 
EXECUTORS  AND  ADMINISTRATORS.    Vide  Administration  1; 

Attachment^  19/  Landlord  and  Tenant  f  1, 14;  Practice  15/  Trover,  1. 

1.  A  testatrix,  by  her  will,  committed  the  guardianship  of  her  children 
to  their  uncle  and  aunt,  with  a  request  that  in  me  event  of  her  removal,  her 
daughters  should  live  with  their  aunt,  and  be  under  her  particular  goidance 
and  direction.  The  charge  and  direction  of  her  sons  she  left  more  particu- 
larly to  the  uncle,  directing  that  the  oldest  should  go  to  school  for  a  limited 
time,  and  then  embark  in  such  business  as  he  might  select,  with  the  eonenr* 
letkce  of  his  uncle;  the  youngest  being  left  to  the  disenticii  of  thevwle 
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and  aunt  It  is  then  directed  that  the  sons  should  have  a  good  educolioD, 
and  as  much  as  should  be  a  necessary  outfit  for  pursuing  the  profession  or 
business  which  they  might  select,  and  the  balance  to  be  divided  amon|f  the 
daughters ;  and  the  testatrix  declared  that  she  wished  ^is  to  be  carried  into 
effect  according  to  the  judgment  of  her  brother-in4aw,"  the  uncle  of  the 
children. 

2.  It  was  held  that  the  provisions  of  this  will  did  not  cast  upon  the  bro- 
ther-in-law of  testatrix,  either  the  charge  and  office,  or  the  rights,  of  an  ex- 
ecutolr. 

3.  It  may  well  be  doubted,  whether,  under  the  Act  of  1839,  (4  sec  p.  40,) 
the  whole  aoctrine  of  an  executor,  according  to  the  tenor,  is  not  there^  ex- 
ploded. 

4.  The  will  of  testatrix  being  proved,  the  Ordinary  ordered  that  adminis- 
tration eum  testamento  annexo,  should  be  granted  to  the  sister  of  testatrix, 
her  next  of  kin,  upon  her  giving  bond,  with  two  good  securities,  residing 
in  the  district  in  which  the  will  was  proved.  A  mandamus  being  applied 
for  to  correct  the  qualification  of  the  residence  of  the  securities,  and  to  com- 
pel the  grant  of  administration  without  any  such  condition,  the  Ordinary 
answer^,  admitting  the  order,  but  stated  that  subsequently  becoming  satis- 
fied that  tne  brother-in-law  of  testatrix,  named  in  her  will,  was  executor  ac- 
cording to  its  tenor,  had  revoked  the  grant  of  administration  and  conunitted 
to  him  letters  testamentary. 

5.  There  being  no  executor,  held  that  the  order  granting  administration 
was  improperly  revoked,  and  that  mandamris  would  lie,  and  was  the  proper 
legal  remedy  to  compel  the  Ordinary  to  grant  the  administration  to  the  next 
ofkin. 

6.  Also,  that  the  Act  of  1839,  (sec.  13,  p.  42,)  providing  for  an  aj^>eal 
from  '^y  judgment,  d&c."  of  the  Court  of  Ordinary,'  did  not  affed  the 
remedy  by  mandamus  in  this  case.     Simmons  vs.  Watsoj^  97. 

EXTINGUISHMENT.    Vide  Judgment,  13. 

FEES.     Tide  Insolvent  Debtors  and  Prison  Bounds,  14. 

FIERI  FACIAS.     Vide  Attachmeni,  1,  17. 

FINES.     Vide  Jurisdiction,  8. 

FORFEITURE.  Vide  Contract,  16. 

FRAUD.     Vide  Bills  of  ExcJuunge  and  Promissory  Notes,  4  /  Coniracij 

16  ;  Insolvent  Debtors  and  Prison  Bounds,  1 ;  Trover,  7. 

FRAUDS,  STATUTE  OF.    Vide  Statute  of  Frauds, 

FUNERAL  EXPENSES.     Vide  Landlord  and  Tenant,  13. 

OAOL  FEES.     Vide  Insolvent  Debtors  and  Prison  Bounds,  14. 

GARNISHER  Vide  Attachment,  2,  3,   12,  13,  14,  17,  19;  Landlord 

and  Tenant,  4,  7;  Mortgage,  1. 

GIFT.  Vide  Delivery,  2. 

1.  Defendant,  at  SheriflT's  sale,  purchased  a  horse,  as  the  property  of 

plaintiff's  father,  the  horse  being  claimed  by  the  plaintiff  under  a  parol  g^ft 

from  the  fiither  about  seven  years  before  the  trial.     Plaintiff  and  his  fewer 

lived  together,  the  latter  havmg  as  much  the  possession  of  the  horse  after 

as  before  the  gift.     Held,  on  a  suit  for  the  value  of  the  horse,  that  since 

the  Act  of  1832,  (6  Stat  483)  plaintiff  could  not  recover  on  such  a  case 
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against  a  purchaser  aader  an  execution,  for  a  debt  contracted  siiiea  tlia  gift, 
as  was  the  casa     MoiU  vs  Aiketi^  113. 

ORANT.    Vide  Trespass  to  try  TiiU^  9. 

GUARANTY.     Vide  Books  of  Accountj  3;  Bills  of  Exchange  and 

Promissory  Notes;  Evidence^  13 ;  New  Trials  3. 

HIRING.     Vide  Bailment 

HUSBAND  AND  WIFE.    Vide  Payment,  1. 

IGNORANCE.    Vide  Negro  stealing,  4. 

IMPLIED  WARRANTY. 

1.  A  purchaser  of  land  sold  under  an  order  of  the  Ordinary  for  partition, 
paid  the  money,  and  received  a  deed  containing  no  warranty.  The  land 
was  recovered  from  the  purchaser  by  title  paramount,  the  money  still  re- 
maining in  the  hands  of  the  Ordinary  undisturbed  In  assompsi!  brought 
by  the  purchaser,  to  recovar  it  back  from  the  Ordinary,  it  was  held  that  the 
action  could  not  be  maintained  against  the  distributees,  founded  on  an  im- 
plied warranty  in  the  sale  by  the  Ordinary,  nor  against  him  as  their  agent 

2.  There  is  no  implied  warranty  in  a  sale  of  land  made  by  the  Ordinary 
for  partition. 

3.  Query, — Had  the  purchaser  been  sued  for  the  purchase  money,  could 
he  have  set  up  the  want  of  title  by  way  of  defence  ?    Evans  vs.  Bendy,  9. 

INCUMBRANCES.    Vide  Warranty,  1,  2. 

INDEMNITY.     Vide  Judgment,  1 ;  Landlord  and  Tenani,  3. 

INDICTMENT.  Vide  Contempt,  1;  Evidence,  11,24,  28 ;  Negro  steal- 

ing,  2,  7,  8. 

1.  A  fiilse  imprisonment,  as  well  as  an  assauk  arid  battery  of  a  free  negro, 
is  an  indictable  offence  at  common  law,  and  these  offences  are  are  not  anect- 
ed  by  the  Act  of  1837,  (6  Stat  at  Large,  674,)  which  creates  a  new  offence, 
the  abduction  of  a  free  negro,  with  an  intent  to  deprive  him  or  her  of  liberty. 

2.  In  an  indictment  for  an  assault  and  battery,  or  imprisonment  of  a  free 
negro,  it  is  not  necessarv  to  allege  that  the  defendant  knew  the  ne^^o  was 
free,  as  the  act  is,  in  itself,  unlawful,  and  where  this  is  the  case,  a  scienter  is 
unnecessary.  There  is  no  distinction  between  an  indictment  for  an  assauh 
and  batterjr  on,  or  a  false  imprisonment  of,  a  free  negro  and  a  white  man, 
unless  it  is  to  allege  that  the  person,  the  subject  of  the  outrage,  is  a 
free  negro.    State  vs.  Hill,  150. 

3.  A  stream  cleared  out  and  used  for  the  purposes  mentioned  in  the  Act 
of  1825,  afler  the  passage  of  the  Act,  (6  Stat.  268,)  which  provides  that 
'^0  person  shall  erect  any  mill  dam  or  other  obstruction  across  any  stream 
used  for  the  purpose  of  navigation  by  boats,  flats,  or  rafts  of  lumber  or  tim- 
ber, without,  di&c.  is  embraced  withm  the  meaning  of  the  Act.  The  term 
"used,"  in  the  connexion  in  which  it  stands,  refers  the  use  of  the  stream 
which  shall  give  it  a  public  character  to  the  time  at  which  the  obstruction 
is  made.  The  term  ^^ed,^^  being  a  participle,  has  a  past,  present  or  future 
meaning,  according  to  the  context 

4.  In  an  indictment  under  the  Act  of  1825,  (6  Stat.  268^  for  a  nuisance 
in  obstructing  a  creek,  the  erection  of  the  dam  was  charged,  and  the  excep- 
tion in  the  enacting  clause  negatived,  by  averinf  that  it  was  erected  "with- 
out sufficient  locks,  slopes  or  canals,  to  admit  the  free  navigation^"  but  it 
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was  contended  by  the  defendant,  that  he  had  ereoted  a  good  and  anfficient 
slope  for  the  passage  of  rafts,  and  that  his  refusal  to  permit  the  prosecuton 
to  pass  through  it,  was  not  the  offence  specified  in  the  Act,  or  alleged  in  the 
inoictmeat,  Ifeld^  that  the  words  ^'without  a  sufficient  slope  to  admit  the 
free  navigatio: i,"  mean  aslope  wide  enough  and  deep  enough  for  the  pas- 
sage of  rafls,  which  should  at  all  times  be  open  when  needed  for  that  pur- 
pose. And  the  proof  being  that  defendant  said  the  slope  was  liis  private 
property,  claimed  to  collect  tolls  for  passing,  refused  permission  to  the  pro- 
secutors to  pass,  and  that  the  slope  ip  his  dam  was  nis  waste  way  to  pre- 
serve it  in  high  water;  the  allegation  in  the  indictment,  negativing  the  ex- 
ception ia  the  enacting  clause,  was  sufficient.     State  vs.  Cullum^  581. 

5.  Defendants  were  indicted  and  convicted  of  a  riot.  Two  of  them  had 
staked  money,  and  were  about  to  engage  in  a  prize  fight  On  the  interfer- 
ence of  1^  magistrate,  one  of  the  combatants  was  willing  to  desist,  but  one 
of  the  defendants,  acting  as  second  to  one  of  the  parties,  insisted  that  they 
should  fight  If  they  chose.  The  magistrate  retired,  but  the  turonh  being 
renewed,  be  caused  the  proposed  comhotants  to  be  arrested,  and  brought  be- 
fore him  to  give  bonds  to  keep  the  peace.  1'he  second  who  had  insisted  on 
the  fight,  came  to  the  office  of  the  magistrate,  and  exhorted  the  party  for 
whom  he  was  to  act,  not  to  give  bond,  whereupon,  afler  making  some  resis- 
tance, he  was  arrested  and  committed.  Held^  that  defendants  were  gnilty 
of  a  rout,  and  that  the  general  verdict  of  guilty,  was  sufficient,  though  the 
evidence  only  established  that  they  were  guilty  of  a  rout  or  unlawful  assem- 
bly.    State  175.  Sumner  ei  at,  599. 

6.  A  Circuit  Judge  having,  in  his  capacity  of  a  magistrate,  a  superviso- 
ry control  over  the  public  justice  of  tne  country,  has  a  ri^ht  to  order  a 
criminal  prosecution  for  a  criminal  offence,  coming  withm  his  official  cog- 
nizance, and  for  that  purpose,  to  have  detained  and  impounded^  any  paper 
upon  which  the  prosecution  may  be  founded.  When  a  paper  of  that  char* 
acter  has  been  used,  apd  i?  in  the  possession  of  the  court,  it  ceases  to  be  under 
the  exclusive  control  and  cpnfidential  keeping  of  counsel  State  «s.  Har- 
rw,  674. 

7.  At  common  law,  the  owner  of  the  soil  is  bound  to  repair  any  injury 
or  loss  the  public  may  su3tain  in  the  use  of  a  highway,  by  any  im- 
provement or  structure  he  may  make  on  his  land.  A  mill  dam  forms 
no  exceptiori  to  this  principle,  the  owner  of  which  is  liable  for  any  in- 
jury to  a  public  way  by  the  accumulation  of  water,  whether  the  excess 
is  vented  by  ^  wasteway,  or  through  its  insufficiency,  by  a  breach  in 
the  dam.  Ip  both  ca$es  the  damage  is  caused  by  the  dam's  obstructing  the 
natural  flow  of  the  water,  and  thereby  giving  it  a  mischievous  force. 

8.  Where  the  proprietor  of  a  mill  dam,  during  a  freshet,  for  the  purpose 
of  saving  his  dam  cut  it,  and  thus  the  water  was  thrown  into  the  public 
road  near  the  dam,  the  road  being  thereby  injured,  he  was  held  guilty  of  ^ 
nuisance  on  an  indictment  at  common  law;  and  held  also,  that  ne  was  not 
excused  by  the  allegation,  that  if  the  dam  had  not  been  cut,  it  would  have 
been  broken  in  anomer  place,  and  the  road  injured  to  as  great  or  greater 
degree. 

9.  The  defendant  was  bound  to  provide  a  sufficient  waste-way  by  which 
the  excess  of  water  might  have  been  .discharged  gradually  and  without 
damage.     State  vs.  Knotts^  692. 

INDORSER.    Vide  Judgment^  1;  Surety^  1)  St,  3,  4. 
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INSOLVENT  DEBTORS  AND  PRISON  BOUNDS  ACTS. 

1.  A  defendant  being  arrested  under  a  c(i.  scu  filed  a  schedule,  and  at  the 
i3xpiration  of  the  rule,  demanded  his  discharge,  which  was  opposed  by  the 
plalntifis,  on  the  ground,  that  certain  efiects  embraced  in  it,  and  stated  to  be  in 
another  State,  should  be  delivered  previous  to  his  discharge ;  but  the  Com- 
missions of  Special  Bail  being  of  opinion  that  the  prisoner  had  assigned 
and  surrendered  to  plaintiffs  as  &r  as  was  in  his  power,  the  effects  of  his 
schedule,  and  there  was  no  proof  that  the  property  in  question  had  been  re- 
moved with  a  fraudulent  intent,  made  an  order  directing  his  discharge. 
Motion  to  reverse  the  order  refused* 

2.  There  is  no  statute  ^ving  to  this  Court  appellate  jurisdiction  from  the 
decision  of  the  Commissioner  of  Special  Bail,  except  in  certain  cases,  in 
which  a  jury  has  been  impannelled  and  verdicts  rendered,  to  which  its  ju- 
risdiction is  expressly  extended  by  the  Act  of  1833,  (6  Stat.  49L) 

3.  Appeals  from  inferior  tribunals  do  not  follow  of  course ;  although  re- 
lief may  oe  found  in  the  supervisory  powers  of  a  Circuit  Court.  Vide  Car- 
mand  w.  Wall^  1  Bailey,  209.     Stribling  ads.  Martin  4-  WaUce^  66, 

4.  A  defendant,  upon  being  surrendered  by  his  bail,  filed  a  petition  for 
the  benefit  of  the  Prison  Bounds  Acts,  accompanied  by  a  schedule  of  his  es- 
tate. Plaintiffs  objecting  to  his  discharge,  on  several  grounds^  an  issue  of 
fraud  was  made  and  submitted  to  a  jury,  under  the  provisions  of  the  Act  of 
1833 ;  but  the  jury  not  being  able  to  agree  upon  a  verdict,  were  discharged 
by  the  Commissioner  of  Special  Bail. 

5.  There  having  been  no  verdict,  the  proceedings  being  interlocutory  and 
to  be  discussed  at  the  final  decision  below,  it  was  held  that  no  appeal  would 
lie  to  this  Court,  under  the  Act  of  1833 ;  nor  in  such  case  will  an  appeal 
lie,  because  after  the  dischargeof  the  jury,  the  Commissioner  refused  a  mo^ 
tion  on  the  part  of  defendant,  to  withdraw  his  petition  and  sChedulet 

6.  It  would  seem  as  if  the  plaintiff  should  proceed,  as  if  there  had  been 
no  attempt  to  try  the  case,  as  in  other  similar  cases  of  inistrial.  CaidweU 
vs.  Metz,  94. 

7.  A  party  arrested  under  a  cd  so.  after  renderincf  in  a  schedule  of  hial 
effects  for  the  purpose  of  obtaining  his  discharge  under  the  Prison  Bounds 
Act,  applied  for  and  had  leave  from  the  commissioner  of  special  bail,  on 
the  61ing  of  a  suggestion  alleging  the  schedule  to  be  &lse  in  certain  partic* 
ulars,  to  amend :  and  in  the  amendment  stated  what  he  afiirmed  to  be  the 
true  condition  ot  the  property  which  it  was  alleged  he  had  not  rendered  in^ 
adding  further,  that  whatever  interest  he  had  in  it,  he  was  ready  to  include 
it  in  his  schedule  and  assign  it.  Issue  being  taken  on  this  state  effects,  and 
a  jury  duly  organized,  a  motion  was  made  and  granted  in  behalf  of  the 
prisoner  that  he  be  discharged  on  assigning  his  schedule  as  amended  to 
the  plaintiff.  Held,  upon  appeal,  that  under  these  circumstances  it  was  un- 
necessary to  put  the  case  to  a  jury  to  try  whether  the  prisoner's  statements 
were  true  or  false,  and  that  the  order  of  discharge  necessarily  followed. 

8.  The  amendment  of  a  prisoner's  schedule  is  very  much  a  matter  of 
discretion  with  the  commissioner  of  special  bail,  and  if  it  does  not  operate  to 
surprise  or  delay  the  creditor,  it  is  properly  allowed-  (See  Sherman  and 
DebruM  vs.  Barret,  1  M'Mullan,  160.     Craig  vs.  Pinson,  176. 

9.  A  debtor  arrested  under  sundry  writs  of  ca.  sa.  filed  a  schedule,  gave 
notice,  apd  applied  fer  his  discharge  under  the  Insolvent  Debtor's  Act 
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A  mtggmiion  wm  filed,  showing  Tariout  groimdB  of  oppoekioiiyUpoii  whkk 
ittue  waa  joined.  The  defendant  made  certain  payments  within  three 
months  previous  to  his  arrest.  The  circnmstances  as  developed  by  the  tea- 
timon^*  oeinff  such,  as  in  the  opinion  of  the  presidingr  Judge,  excluded  the 
possibility  of  intention  to  assign  the  whole  estate  to  the  prejudice  of  plaiBtiffs, 
the  question  was  decided  by  the  court  as  a  matter  of  law,  rather  than  em- 
barrass the  plaintiffs's  appeal,  by  a  seeming  submission  of  foct  to  the  jury, 
when  no  fact  was  disputed.     Verdict  for  the  defendant 

10.  It  was  held,  although  the  facts  from  which  the  intention  was  to  be 
collected  were  plain,  and  although  the  plaintiffs  might  be  less  embarrassed 
in  appealing  from  the  decision  of  a  judge,  that  an  ascertained  state  of  facts 
does  not  constitute  undue  preference,  than  from  the  general  verdict  of  a 
jury;  yet,  under  the  Act  ot  1788,  the  question  of  undue  preference  moat  be 
submitted  to  a  jury. 

1 1.  No  preference  is  undue,  which  is  not  fraudulent 

12.  Intention  is  a  question  for  the  jury  ]  there  is  no  fixed  principle  or  mle 
by  which  the  court,  as  to  it,  can  attain  a  conclusion  from  any  statement  of 
circumstances. 

13.  On  a  question  of  this  kind,  the  jury  must  regard  their  obligation  to 
obey  the  law,  and  feel  that  every  administration  of  law  is  both  tyrannical  and 
unjust,  where,  in  difierent  cases,  the  same  premises  lead  to  dinerent  condu- 
sions.     Weed  ^  Famning  vs,  EvanSy  282. 

14.  Where,  m  an  action  for  gaol  fees,  the  insolvency  of  the  prisoner  w  B 
fully  proved,  and  there  was  further  proof  that  he  (the  prisoner)  was  dis- 
charged with  his  own  consent,  on  certain  terms  agreed  on  by  him  and  the 
attorney  of  the  plaintiii|  who  was  present,  and  assented  to  the  discharge, 
the  gaolor  creatmg  no  obstacle,  nor  giving  notice  at  the  time  that  he  look- 
ed to  the  defendant  for  the  gaol  fees,  it  was  heldy  that  as  the  prisoner  was 
discharged  by  an  arrangement  to  which  the  defendant  was  a  party,  the  lat- 
ter clause  of  the  Act  of  1839  did  not  apply,  (p.  48,  sec.  30.)  T%Tik  vs, 
Deloach,  400. 

15.  On  the  trial  of  a  suggestion  of  fraud,  presenting  four  issues  before  a 
commissioner  of  special  baa,  the  verdict  was,  '^  guilty  of  fraud."  The  jury, 
from  the  commissioner's  report,  were  only  agreed  as  to  the  first  charge,  that 
defendant  had  paid  some  debts  in  preference  to  pkLintiflTs,  but  said  they  were 
not  as  to  a  fraudulent  schedule;  and  the  commissioner  refused  to  require 
them  to  find  on  all  the  issues.  For  the  error  of  the  commissioner,  m  refil- 
ing to  direct  them  so  to  find,  and  because  the  verdict  was  vague  and  indefin- 
ite, a  new  trial  was  ordered.  Tide  1  Hill,  291,  WtUher  vs  Briggs.  Moore 
ads.  Leman  ^  Aikevk,  617.       ^ 

16.  A  contmgent  remainder  is  included  in  the  description  of  estates,  pro- 
perty and  effects,  mentioned  in  the  Prison  Bounds  Act  of  1788,  ana  an 
omission  to  include  such  an  interest  in  a  prisoner's  schedule  is  within  the 
penalties  of  that  Act     Clerry  vs.  Spears^  686. 

INSURANCE. 
1.  A  mortgaged  to  B  two  houses  and  lots.  Out  of  A's  fhnds  B  had 
them  insured.  Afterwards,  under  a  decree  of  foreclosure  of  the  mortgage, 
one  of  the  houses  lu^d  lots  was  sold,  and  purchased  by  C.  On  the  iMk  of 
the  policy,  with  B*s  consent,  the  agent  of  the  insurance  company  consented 
that  so  much  of  the  policy  as  related  to  the  house  and  lot  puiehaaed  if  C, 
should  be  transferred  to  him.    After  the  sale  under  the  mortgage,  C,  by 
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Ae  acceptance  of  the  underwriters,  by  their  agent,  beeame  cue  of  the  insure 
ed,  and  was  held  liable  to  pay  back  to  A  so  much  of  the  premium  paid  by 
him  as  applied  to  the  house  purchased  by  C,  and  as  covered  the' time  tlie 
policy  still  had  to  run.  No  formal  assignment,  ekher  by  A  or  B,  was  es- 
sential   Sherman  vs.  JPotr,  647. 

INTENDMENT.    Yidt  Pleading,  K. 
INTEREST.     Vide  Contract  1,  2,  3;  Judgment,  6,  9/  Partnen,  4; 

Practice,  42. 

1.  A  special  assumpsit  on  a  warranty  of  soundness  for  damages,  is  sub- 
ject to  the  rule  goyemmg  actions  sounding  in  damages,  that  interest  is  not 
recoverable  eo  nomine, 

2.  The  general  rule  is  to  allow  interest  eo  nomine,  only  on  money  de- 
mands certain,  or  capable  of  bein^  reduced  to  a  certainty,  and  payable  at  a 
definite  time,  either  expressly  or  impliedly. 

3.  There  may  be  some  exceptions  to  the  rule,  and  its  application  has 
been  extended  by  construction  ot  law. 

4*  Interest  being  stated  damages  on  pecuniary  liabilities,  to  find  a  sum 
with  interest  in  an  action  sounding  in  damages,  is  to  allow  damages  on  . 
damages,  which  is  an  incongruity.     Ancrum  vs,  Sloan,  594. 
INTERROGATORIES.    Vide  Partners,  1, 2. 
ISSUE,  FAILURE  OF.    Vide  Trover,  1. 

JUDGEMENT.     Vide  Constitutional  Law,  1,2;  Mortgage,  5;  Plead^ 
ing,  1  ;  Practice,  7,  8,  10,  11,  13,  15,  16,  18,  19,  23,  31,  37;  Sheriff,  2. 

1.  A  judgment  confessed  as  an  indemnity  for  liabilities  incurred  by  another, 
as  indorser  or  security,  is  not  void.  It  is  good  and  les&l,  and  at  law  may  be 
enforced,  whether  the  party  assuming  such  liabilities  has  been  compelled  to 
pay  them  or  not 

2.  If  the  defendant,  in  such  case,  pay  the  debt,  to  secure  which  the  con- 
fession was  taken,  the  plaintifi*,  might  be  compelled,  at  law,  to  enter  satis- 
fiiction. 

3.  But,  generally,  the  only  remedy  a  creditor  could  have,  would  be  in 
equity. 

4.  There  is  neither  reason  nor  authority  in  &vor  of  the  nosition  that  such 
« judgment  should  be  postponed  to  subsequent  bona  fide  juagmeni  creditors. 
Ford  vs.  Elkin,  146. 

5.  A  judgment  is  a  liquidated  demand,  and  may,  therefore,  be  referred 
to  the  clerk,  under  the  Act  of  1809. 

6.  A  judgment  bears  interest,  as  a  matter  of  course,  when  recovered  on 
a  contract;  there  is  nothing  lenon  a  default,  but  to  compute  interest,  in 
order  to  entitle  the  plaintifi'to  his  judgment 

7.  Conceding  the  reason  upon  which  Dinkins  4*  Macon  vs.  Vaughan  A 
McLaughlin  (1  McC.  554,)  proceeds,  that  a  judgment  by  default  in  deM 
is  final,  and  does  not  need  a  reference,  it  does  not  follow  that  there  should 
not  be  a  reference.  For  the  final  character  of  the  judgment  ascertains  noth« 
ing  but  the  sum  demanded,  the  interest,  if  interest  be  recoverable,  could  not 
be  embraced  in  such  a  fudgment 

8.  The  rule  laid  down  in  Lwmhkin  vs.  Nance,  2  Brev.  Rep*  97^  and 
m  Harrington  vs.  Glenn,  1  Hill,  79,  referred  to  and  approved. 

9.  The  case  of  Dinkins  4*  Macon  vs.   Vaughan  ^  McLaughlin,  pro* 
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ceediag  upon  two  reasons.  Ist  That  a  jadgment  by  de&ult  in  debt  w 
final,  and  does  not  need  a  reference;  and  2d.  That  interest  does  not  follow 
of  course,  upon  the  judgment;  held  to  be  unsound,  and  overruled. 

10.  An  attorney  in  &ct,  having  a  full  power  to  sue  for  and  collect  a  judg- 
ment, assigned  it.  The  assignment  carried  with  it  authority  to  use  the 
name  of  £e  person  who  had  executed  the  power  to  sue  for  and  collect  it, 
and  the  assiniee  would  have  been  authorized  to  receive  the  money  when 
collected.  The  judgment  obtained  being  set  aside  as  irregular,  the  defend- 
ants were  permitted  to  appear  and  plead  nunc  pro  tunc^  and  the  attorney  in 
fiict,  who  was  also  the  attorney  at  law,  having  died,  the  presiding  Judge 
granted  leave  to  substitute  an  attorney  who  had  authority  from  the  assignee, 
but  not  from  the  party  who  had  executed  the  power,  to  prosecute  the  action. 
Had  not  the  assignee  been  regarded  as  the  proper  party  to  protect  the  jadg- 
ment, then  proc^ings  on  the  part  of  the  defendants  with  a  vieW  to  set 
aside  would  have  been  irregular,  the  original  owner  of  the  judgment  hav- 
ing no  notice.     Motion  to  reverse  the  order  of  substitution  dismissed. 

1 1.  Judgment  set  aside  as  irregular,  and  leave  panted  to  the  defendants  to 
appear  and  plead,  but  for  which  the  presiding  Judge  would  have  ordered  an 
issue,  there  oeing  a  rule  to  enter  satisfaction,  to  test  the  question.  There 
was  some  evidence  that  the  attorney  who  had  recovered  the  judgment,  and 
who  was  deceased,  had  received  a  sufficiency  of  money  to  THiy  the  debt,  but 
it  was  not  certain  that  it  had  not  been  applied,  to  pay  other  liens  on  the  pro- 
perty of  the  defendants  in  the  judgment  Under  these  circumstances,  the 
court  ordered  an  issue  to  try  the  question  of  satisfaction.  Crowtker  vs. 
Smoyer  ^  Steele^  573. 

12.  D  had  been  the  &ctor  of  B,  who  owed  a  large  balance.  D  drew  an 
order  on  B,  in  favor  of  G,  for  a  certain  amount,  which  was  not  accepted  or 
paid,  and  before  he  was  informed  of  its  non-acceptance,  sent  B  an  account 
current,  in  which  the  amount  of  the  order  was  credited.  Afterwards,  D. 
sued  for  the  balance  of  the  account,  and  B  offered  in  evidence  the  account 
current  in  his  possession :  and  it  was  said  the  jury,  in  their  verdict,  deduct- 
ed the  amount  of  the  order.  In  an  action  brought  by  D  to  recover  the 
amount  of  the  order,  he  offered  in  evidence  the  former  judgment  and  ver- 
dict, and  proposed  to  prove  by  one  of  the  jurors,  who  rendered  the  verdict 
ih  the  first  case,  that  the  amount  of  the  order  had  been  deducted.  Held,  that 
the  proof  offered  was  inadmissible,  and  that  the  plaintiff*  was  properly  n<xi- 
suited.  The  judgment  in  the  first  action  was  conclusive  between  the  par- 
ties, of  the  whole  matter  in  issue,  and  the  cause  of  action  thereby  decided, 
or  any  part  thereof,  could  not  again  be  litigated.   Dukes  vs.  BrougkUm^  620! 

13.  A  judgmisnt  recovered  against  one  of  the  makers  of  a  joint  and  sev- 
eral note,  for  a  smaller  sum  than  is  actually  owed,  with  satisfaction  of  die 
judgment,  is  not  an  extinguishment  of  the  note,  so  as  to  bar  the  plaintififfrom 
Suing  on  it,  and  recovering  the  balance  due. 

14.  A  judgment  against  one  of  the  makers  of  a  joint  and  several  note,  is 
a  conclusive  bar  to  any  other  action  against  the  same  defendant,  for  the 
same  cause,  but  not  to  an  action  against  the  other,  who  is  severally  liable, 
unless  the  judgment  be  paid,  and  then  it  will  avail,  not  by  way  of  estoppel, 
but  as  payment  or  satisfaction  of  the  debt  Satisfection  or  payment  is  no 
bar,  unless  the  whole  debt  is  paid,  or  something  accepted  in  full  of  it  Dam 
vs  HUl,  628. 
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JURISDICTION.  Vide  Contempt^  I;  CansiitutiofuU  La/w,  2;  Insolvent 
Debtors  and  Prison  Bounds^  2;  Pleading^  4,  5;  Practice^  6;  Prohi- 
Htiony  3. 

1.  The  Act  of  1818,  ^7  Stat  319)  to  enlarge  the  jurisdiction  of  the  City 
Court  of  Charleston,  wnich  provides  'Hhat  nothing  contained  in  this  Act 
shall  be  so  construed  as  to  extend  to  any  inhabitant  of  this  State,  who  may 
not  be  resident  within  the  City  of  Charleston;  and  no  person  shall  be  con- 
strued to  be  a  resident  of  the  said  City,  unless  he  shall  have  resided  in  the 
«dd  City  three  months  prior  to  the  commencement  of  the  suit  or  prosecu- 
tion, or  shall  have  resided  within  the  said  City  four  months  during  the 
year  preceding  the  commencement  of  the  said  suitor  prosecution,"  su^ects 
to  the  jurisdiction  of  that  Court  persons  who  are  resident,  and  have  been 
for  three  months  prior  to  the  suit,  and  persons  resident  who  may  not  have 
resided  in  the  City  three  months  prior  to  the  suit,  but  who  were  residents 
four  months  in  the  year  preceding. 

2.  This  construction  gives  effect  to  all  the  terms  of  the  Act,  and  is  subor- 
dinate to  that  part  of  it  which  provides  that  it  shall  Aot  be  ''so  construed  as 
to  extend  to  any  inhabitant  of  this  State  who  may  not  be  resident  within 
the  City."     GUdersleeve  vs.  Alexander,  298. 

3.  Under  the  construction  of  the  Act  of  1721,  (9  Stat.  53,)  and  Actssub- 
sec^uent  thereto,  the  commissioners  of  what  is  called  New  Town  Cut,  con- 
stitute a  separate  and  independent  body,  having  the  power  to  impose  fines 
and  issue  process  to  collect  the  sama 

4.  From  the  legislation  in  reference  to  those  water-  passages  commonly 
called  cuts,  forming  a  part  of  the  inland  navigation  of  the  maratime  dis- 
tricts of  the  State,  it  is  to  be  inferred  that  they  were  intended  to  be  placed 
nnder  the  jurisdiction  of  special  commissioners,  unconnected  with  the  gene- 
ral board  of  commissioners  of  roads  for  the  parish  within  which  they  \ie. 

5.  Where  the  Commissioners  of  New  Town  Cut  had  imposed  a  fine  ifor 
a  default  in  not  working  on  said  cut,  and  issued  a  warrant  for  its  collection, 
under  the  kands,  but  not  the  seals,  of  a  legal  number  of  the  said  commis- 
sioners, it  was  ield  regular,  under  the  Act  of  1788,  (9  Stat  309.) 

6.  A  seal  is  not  necessary  where  the  law  dispenses  with  it,  or,  what  is 
the  same  thing,  directs  the  warrant  to  be  under  the  hands  of  the  commission- 
ers, without  requiring  a  seal.     Vide  State  vs.  Vaughan,  Harper  Rep.  313, 

7.  The  Act  of  1825,  (9  Stat  556,)  in  all  its  provisions,  applies  exclusive 
ly  to  those  bodies  which,  in  the  old  Acts,  are  called  commissioners  of  roads, 
private  paths,  bridges,  creeks,  dc^c,  and  in  the  later  Acts  simply  commis? 
sioners  of  roads,  aod  has  no  application  to  those  special  boards  to  whom  is 
committed  some  special  charge  within  the  territorial  limits  of  the  general 
board. 

8.  The  relator  havinc  had  notice  to  appear  before  the  board  of  commis- 
sioners within  six  months  from  the  default,  it  was  not  material  whether  the 
fine  was  imposed,  or  the  execution  issued,  within  that  time.  The  notice 
suspended  the  statute.'  Vide  State  vs.  May,  1  Brev.  Rep  160.  State  e% 
rel  Jervais  vs.  The  CommWs.  of  Newtovm  Cut  and  Sheriff  of  Charleston 
District,  402. 

9.  Under  the  ordinance  of  the  City  Council  of  Charleston,  passed  in 
1835,  the  commissioners  of  the  market  are  ^'authorized,  when  they  deem 
the  same  necessary,  to  vacate  or  discontinue  the  lease  or  hiring  of  any  q( 
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the  stalls"  of  the  market,  and,  whenever  they  shall  see  fit,  to  declare  aay 
stall  vacant,"  &,c. 

10.  Under  this  ordinance  an  absolute  discretion  is  given  to  them,  limited 
only  by  the  purpose  for  which  their  powers  are  conferred,  the  good  of  the 
city.     The  discretion  thus  given  is  free  within  its  prescribed  limits. 

11.  If  it  should  appear  that  that  purpose  was  departed  from,  as  if,  for  in- 
stance, upon  the  fiice  of  their  acts,  it  should  appear  that  their  discretion  was 
exercised  to  wreak  private  malice,  in  opposition  to  their  own  Tiews  of  the 
city's  ^ood,  their  act  would  be  void  for  fraud  and  corruption ;  but  all  pre- 
sumptions must  be  made  in  favor  of  their  good  intentions,  and  no  error  of 
judgment  upon  a  matter  committed  to  their  judgment  without  appeal,  can 
make  their  act  void,  or  give  an  appeal  not  before  provided  for. 

12.  The  errors  of  the  commissioners,  within  their  prescribed  limits,  are 
to  be  corrected  by  appeals  to  their  justice  and  good  sense,  and  by  change  of 
the  individuals  who  compose  the  body. 

13.  The  ordinance  of  1835  being  within  the  powers  of  the  council,  and 
no  corrupt  purpose  on  the  part  of  the  commissioners  being  shewn,  the  act 
done  by  them,  vacating  or  determining  the  lease  of  a  staU  in  the  market, 
should  have  been  decid^  below,  for  the  plaintifis,  as  matter  of  law.  CUy 
Council  vs.  Goldsmith^  428. 

JURY.     Vide  Delivery^  3. 

JUSTICE  OF  aUORUM. 

1.  Where  the  Le^slature  intending  to  appoint  a  particular  person  a  Jus* 

tice  of  dnorum,  used  the  name  of  an  indiviaual  not  known  to  reside  in  the 

district,  and  the  person  really  inti  nded,  nevertheless,  qualified  and  acted  as 

such,  nis  acts  kdd  good.     Vide  McBee  vs.  Hokej  cmtty  p.  188.    SiaU  vt. 

HiU^  150. 

LANDLORD  AND  TENANT.    Vide  Trespm  to  trf  TUUs,  8,  4. 

1.  Land  was  rented  for  one  year,  and  afler  the  tenant  ha^S  entered  on  the 
second  term,  the  rent  in  arrear  being  paid,  the  landlord  issued  a  distress 
warrant,  which,  afler  his  death,  was  executed  by  the  plaintiff,  a  constable, 
at  the  instance  of  the  landlord's  administrator,  the  defendant,  who  verbally 
undertook  to  indemnify  him.  The  tenant  sued  the  officer  for  a  trespass, 
and  recovered,  the  admmistrator,  upon  notice,  defending  the  suit  In  an  ac- 
tian  brought  against  the  administrator,  on  his  promise  of  indemnity,  it  was 
held,  that  the  plaintiff  was  entitled  to  recover,  as  it  did  not  appear  from  the 
evidence  that  he  was  guilty  of  a  wilful  trespass,  or  that  he  had  any  other 
design  than  to  levy  the  rent  due  to  the  landlord. 

2.  The  &ct  that  plaintiff  knew  that  some  of  the  goods  sold  were  exempt 
from  the  distress  warrant,  under  the  Act  of  1823,  ^  Stat  at  Large,  214,) 
not  material,  as  the  tenant  assented  to  the  sale,  and  did  not  ckim  the  ex- 
emption. 

3.  It  seems  that  in  all  the  cases,  to  avoid  the  obligation  of  indemnity,  the 
obiect  and  design  of  the  parties  must  be  to  commit  a  trespass,  or  to  do  some 
other  unlawful  act    Jamison  vs.  Calhoun,  19. 

4.  A  writ  in  attachment  being  issued  against  the  defendant,  a  rented  store 
and  the  goods  which  had  been  in  his  possessson,  were  claimed  by  a  third 
person,  who  was  then  served  with  a  copy  writ,  as  garnishee;  but  l>efbre  the 
return  day  of  the  writ,  and  a  few  days  before  a  quarter's  rent  fell  doe  to 
defendant's  landlord,  filed  his  return,  by  which  he  surrendered  the  goods  to 
the  sherifl^  who,  on  the  same  day,  received  possession  of  them  from  the 
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gtirnishee.  The  sheriff  then  commanicated  with  the  landlord,  and  propo* 
«ed,  since  the  goods  would  depreciate  by  removal,  if  he  would  consent  to 
postpone  the  distress,  and  permit  the  goods  to  be  sold,  as  soon  as  the  order 
could  be  procured,  there  should  be  no  disparagement  to  his  legal  claim, 
which  proposal  was  accepted.  When  the  goods  were  sold,  the  sheriff  retain- 
ed the  rent,  within  a  day  of  being  due  when  he  received  possession. 

5.  When  the  goods  were  received  by  the  sheriff,  they  were  in  his  posses- 
sion by  virtue  ol  a  levy  under  the  attachment,  which  it  was  his  duty  to 
make  at  any  time  before  the  return  of  the  writ 

6.  Although  the  goods  remained  on  the  demised  premises  until  after  the 
rent  became  due,  the  landlord  could  not  distrain  after  the  lev^;  and  as  no 
rent  was  dae  at  that  time,  he  could  not,  under  the  Statute  of  Anne,  main- 
tain his  claim  to  be  paid  the  rent  which  subsequently  accrued,  out  of  the 
proceeds  of  the  sale. 

7.  Had  the  writ  of  attachment  been  returned,  and  afterwards  the  gar- 
nishee, who  before  claimed  the  goods,  had  offered  them  to  the  sheriS^  it 
would  seem  that  he  could  not,  without  further  order  of  the  court,  have  offi* 
cialiy  taken  possession.     Ayres  vs.  Depras^  367. 

8.  Rent  being  due  on  a  written  lease,  under  seal,  payable  quarterly,  the 
landlord  accept^  the  notes  of  his  tenant  for  the  several  quarters'  rent  dne, 
to  be  paid  at  future  stated  periods,  and  gave  a  receipt  for  them,  as  in  full  of 
rent  when  paid,  but  before  any  of  the  notes  were  due,  destrained. 

9.  The  acceptance  of  the  notes  by  the  landlord  operated  as  an  agreement 
to  suspend  the  right  of  distress  until  there  was  a  default  in  payment,  and  this 
agreement  was  supported  by  a  sufficient  consideration. 

10.  The  mere  making  of  a  promissory  note  or  bill  is  no  satisfaction  of  a 

Srecedent  debt.     It  operates  to  suspend  the  party's  riffht  to  sue  on  the  old 
ebt  until  there  is  a  right  of  action  on  the  new.    And  uke  reason  of  the  rule 
makes  it  applicable  to  all  classes  of  debts. 

11.  The  cases  from  1  Nott  &,  McGord,  187;  3  McCord,  484,  and  4  ib. 
544,  held  not  to  conflict  with  this  decision.  Judge  4*  Dennis  ads.  Fiske  Sf 
Hager,  436. 

12.  If  a  distress  warrant  be  issued  by  a  landlord,  for  rent  due  atid  paya« 
ble  by  his  tenant,  but  be  not  executed  during  the  life  of  the  latter,  its  autho* 
rity  terminates  on  the  death  of  the  tenant;  and  where  the  warrant  thus  is- 
sued was  levied  on  the  goods  of  the  deceased,  which  were  sold^  and  the  pro* 
ceeds  received  by  the  landlord,  he  subjected  hims^lf  to  the  liabilities  of 
an  executor  de  son  tort,  and  was  bound  to  distribute  according  to  the  Act 
of  1789. 

13.  An  undertaker,  therefore,  who  had  defrayed  the  funeral  expenses  of 
the  deceased  tenant,  was  entitled  to  preference  over  a  claim  for  rent. 

1 4.  The  most  the  landlord  could  do,  was  to  occupy  the  position  of  a  right- 
ful executor. 

15.  The  Statute  of  3  Henry  8th,  c.  37,  enabling  a  landlord  to  distrain 
against  executors  nnd  administrators,  has  never  been  expressly  adopted  in 
South  Carolina,  and  is  not  enumerated  in  the  English  Statutes  made  of 
force. 

16.  But  the  practice  under  this  statute  could  not  hare  benefitted  the  de- 
fendant, as  he  did  not,  in  fact,  distrain  against  either  an  executor  or  m 
adminiftrator ;  and  even  if  the  statute  had  colitemplated  an  executor  di  son 
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I^ft,  the  (MlBlMiBiit,  anidngf  in  hittself  the  character  of  both  landlord  ande»> 
eouior,  was  incapable  of  carrying  on  adTeraary  proceedings. 

17.  The  eiecutors  and  administrators  mentioned  in  the  Statute  of  Henry, 
are  such  as  hate  bera  duly  appointed. 

•  18.  Had  the  effects  of  the  deceased  tenant  been  in  the  hands  of  an  ad* 
ministrator,  the  landlord's  claim  for  rent  in  arrear,  in  the  lifetime  of  the 
tenant,  couU  not  have  been  preferred  to  that  of  the  plaintifls.  Salvo  4" 
iFAde  9$.  Sekmidij  512. 

LEASE.    Vide  Warraniffy  1,  2. 

LIEN.    TAePracUee^Q;  8btriff,2 

LIMITATION  OF  ESTATE.    Vide  Trover,  1. 

1.  Where  a  testator  bequeathed  to  his  son  the  us^  of  negroes,  ^^to  kim 
and  the  lawful  isstie  of  his  body  for  eve  r^^  and  in  a  subsequent  clause  proW* 
ded  that  "if  any  of  my  children  beiore  named  should  die  under  age,  or  with- 
out leaving  lawful  issue  of  their  body,  that  the  legacy  bequeathed  onto 
them,  and  property  given  to  them,  be  equally  divided  among  my  surviving 
children,  under  the  same  restrictions  and  regulations  as  are  specified  in  their 
respective  bequests,"  it  was  held  that  the  word  or  in  the  subsequent  clause 
most  be  construed  and;  and  that  the  legatee  having  attained  the  age  of  twea- 
ly-oae,  his  estate  became  absolute. 

2.  Held  that  the  words  ^to  him  and  the  lawful  issue  of  his  body  forever," 
rniit  receive  their  technical  signification. 

3.  The  word  use  in  the  first  clause  of  the  will  is  of  no  avail  in  the  inquiry 
whether  the  generality  of  the  phrase  '^lawful  issue  of  the  body"  has  been 
tied  up  by  the  subsequent  clause. 

4  This  case  distinguished  from  the  cases  of  Henry  vs,  Means^  2  Hill 
Rep.  328,-^And  Henry  ^  TaMrd  v§.  Anther,  I  Bail.  £q.  585.  WalUr  ml 
Ward,  786. 

LiaUIDATED  DEMAND&    Vide  Judgtneni^  6;  PraetUs,  31. 

LOCATION.    ViAe  ContraetjS. 
MAGISTRATES  AND  FREEHOLDERS.    Vide  ProkibUiim,  S. 

MANDAMOS. 
1.  Where  there  is  no  other  appropriate  legal  remedy  for  the  enforcement 
of  a  legal  right,  mandamui  is  the  proper  remedy.    Vide  SUUe  vs.  Brmce 
€taLd  Brev.  270.     Simfnon$  vs.  Watson,  77. 

MASTER  AND  SERVANT.    Vide  SaU,  4. 
MAYOR  AND  ALDERMEN  OF  CHARLESTON.    Vide    Taxes, 
MESNE  I'ROCESS.    Vide  ;S^r|^,  7. 
MISNOMER    YHt  Akaiemem,  1. 
MISTAKE.     Vide  Contract,  2;  Evidence,  19;  Praetite,  34. 
MISTRIAL.    Vide  Insolvent  Debtors  and  Prison  Bounds,  6. 
MONEY.    Vide  Attachment,  1. 
MONEY  HAD  AND  RECEIVED. 
1.  On  the  27th  Joly,  1827.  R.  M.  G.  placed  in  the  hands  of  T.  Q.,  an 
Mdrney,  the  note  of  J.  G  M.,  nayabla  to  W.  or  belMr,  ftr  eollectioQ,  and 
the  attomejr  placed  it  in  tlM  hands  of  M.,  an  attorney  where  the  maker  resi- 
ded, T.  bemg  his  assistant  counsel.    Suit  was  brought  by  M.,  and  compro- 
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mtsed  by  the  taking  of  a  new  note,  iwyable  to  J.  C.  G.  or  bearer,  for  t600| 
25th  September,  1828  ;  which  note  ako  passed  into  the  hands  ef  T.  G.^ 
who  put  it  into  the  hands  of  defendant,  L.,for  collection,  8d  February,  1830, 
L.  brought  suit  in  T.  G's.  name,  and  received  the  money  prior  to  Juoe^ 
1830.  November  llth,  1829,  R  M.  C.  who  bad  placed  the  original  noia 
in  T.  G's.  hands,  wrote  to  T.,  expressing  his  satisfaction  that  the  matter 
had  been  "Erought  to  a  close,  adding  that  8.  (the  plaintiff,)  had  advanced 
him  the  money  for  the  demand,  and  wished  it  settled  immediately;  alio 
signing  a  blank,  to  be  filled  up  as  an  order,  which  was  done,  direding  T.  to 
pay  to  S.  the  amount  that  might  be  received  in  the  ease  in  which  he  was 
employed,  deducting  one  hundred  dollars  as  a  fee.  In  this  letter  he  also 
enclosed  the  receipt  for  the  note  he  received  from  T.  Q ,  and  his  receipt  for 
the  note  for  $500,  given  by  J.  C.  M.  to  J.  C.  C,  retaining  fees.  On  receipt^ 
ing  for  the  money,  R  M.  C.  certified  that  T.  G's.  original  receipt  was  in 
the  possession  of  S.,  which  was  to  be  obtained  and  delivered  up.  June  i9th, 
1830,  T.  G.  wrote  to  T.,  saying  he  had  understood  (after  the  note  was  pot 
m  L's.  hands  for  collection,)  that  his  receipt  had  been  transferred  to  8.,  as 
collateral  security  for  $200.  On  21st  June,  1830,  T.  and  8.  gave  notice  to 
L.  of  their  claim  to  the  money  then  in  his  hands ;  and  in  February,  1882, 
S.  brought  suit  against  L..  T.  testified  that  soon  after  he  received  R  M. 
C's.  letter,  he  saw  and  conferred  with  plaintiff  and  J.  C.  C,  payee  of  last 
note,  and  learned  from  both,  in  presence  of  each  other,  that  the  claim  wis 
transferred  to  plaintiff 

2.  Held,  that  the  action  could  not  be  maintained,  there  being  no  legal  as* 
signment  to  plaintiff 

3.  Also,  because,  at  most,  the  letter  and  order  to  T.  was  revocable,  and 
was  actually  revoked,  by  the  principal  subsequently  receiving  the  monejr 
himself. 

4  Also,  regarding  the  order  as  drawn  directly  upon  defendant  L.,  or  T, 
G.,  or  that  it  was  a  regular  assignment  of  the  claim  upon  J.  C.  M.,  when 
collected,  or  in  defendant's  hands  for  collection,  that  on  general  jMrinciples 
plaintiff  could  not  support  his  action  for  money  had  and  received.  The  ge* 
neral  rule  which  governs  this  action  is,  that  the  money  should  have  been 
originally  received  to  the  use  of  the  plaintiff.    Spalding  vs.  Leslepj  754. 

MORTGAGE. 

1.  L  purchased  from  R  a  lot  of  land,  with  a  Hotel  thereon,  and  to  se- 
cure the  payment  of  the  purchase  money,  executed  to  the  latter,  a  note  and 
a  mortgage  of  thu  premises,  of  the  same  date.  R  transferred  the  note  and 
security  to  C,  with  credits  on  the  note,  but  still  leaving  a  balance,  unpaid, 
of  about  one  thousand  dollars.  The  purchaser,  being  largely  indebted  to 
various  persons,  proposed  to  the  attornies,  in  whose  hands  the  demands 
against  him  had  been  placed,  to  make  satis&ctory  arrangements  with  his 
creditors  before  return-day,  which  was  about  ten  oays  after  his  proposition 
was  made*  but,  in  the  mean  time,  sold  a  &mily  of  negroes  to  the  defendants, 
with  an  understanding  that  the  sale  was  to  be  kept  secret  until  after  return- 
day.  Immediately  after  this  transaction,  L,  under  pretext  of  a  short  excur- 
sion, left  the  State  finally.  Attachments  were  taken  out  by  his  creditors, 
judgments  obtained,  and  executions  issued,  under  which  thv  lot  of  land  in 
question  was  sold  by  the  sheriff,  plaintiff,  W,  bein^  the  his^hest  bidder.  W 
made  an  arrangement  with  certain  persons,  by  which  they  took  the  title 
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xxpoa  his  bid,  with  an  unddrsCandiQg^  that  he  waa  to  aatiaiy  the  mortgage 
held  by  C ;  he  paid  the  balance  of  the  note  held  by  C,  and  took  a  transfer 
oi  the  same,  an  entry  being  made  on  the  mortgage  that  it  was  satisfUd. 
Plaintiff  issued  an  attachment  on  the  note,  making  thedefendants  gamiahees, 
who  returned  that  they  had  nothing  liable  to  its  operation,  upon  which  he 
filed  a  suggestion  falsifying  their  return. 

2.  It  was  held  that  no  more  was  sold  at  the  sheriff's  sale,  than  L's  equity 
of  redemption,  and  that  the  purchaser  was  wider  an  obligation  to  pay  oflT 
the  amount  due  on  the  mortgage,  in  addition  to  the  amount  of  the  purcbaBe, 
to  be  applied  to  the  junior  executions. 

3.  Tne  land  being  offered  for  sale,  with  public  notice  of  a  subsisting  mort- 
gage, the  bidders  were  to  be  regarded  as  having  reference  to  their  legal  lia^ 
bility  to  take  the  land  subject  to  the  debt ;  and  whether  plaintiff  be  regarded 
as  the  purchaser,  or  as  a  bidder  refusing  to  comply  with  the  terms  of  sale, 
or  as  one  suffering  title  to  be  made  to  odiers  on  his  bid,  with  an  obligation 
on  his  part  to  discharge  the  lien  of  the  mortgage,  the  consequences  would 
be  the  same. 

4.  As  to  the  question  whether  plaintiff  and  C  had  a  right  to  cancel  the 
securit}r,  and  leave  the  demand  still  subsistine^  against  the  mortgagor,  it 
seems,  if  the  mortgagor  had  been  present  and  consented  to  snch  arrange* 
ment  for  his  own  benefit,  it  might  have  been  effected ;  or  if  it  could  be  mnJe 
to  result  to  his  advantage,  the  court  might  presume  his  assent — but  where, 
as  in  this  case,  it  must  be  regarded  as  a  mere  device  to  relieve  the  plainti^ 
and  would  have  operated  to  the  prejudice  of  the  absent  debtor,  no  such  as« 
sent  could  be  i)re8umed. 

5.  The  plaintiff  having  no  foundation  for  his  attachment,  could  not  ac^ 
quire  any  right  under  a  judfi^ment  referribJe  to  it 

6.  If  a  mortgagee  should  elect  to  proceed  against  his  original  debtor  at 
law,  af^er  tbd  equity  of  redemption  in  the  mortgaged  premises  has  been  sold 
under  ^  /of.  and  should  attempt  to  collect  bis  debt  out  of  other  property  of 
the  mortgagor,  the  Court  of  Equity  would  either  stay  such  proceeding,  or 
compel  him,  upon  payment  of  the  debt^  to  assign  over  his  debt  and  secarity 
to  his  debtor,  so  as  to  enable  the  debtos  to  indemnify  himself  oat  of  the 
mortgaged  premises  in  the  possession  of  the  purchaser.  Vide  2  J.  C 
R.  128. 

7.  Whether  the  purobaser  might  have  avoided  an  obligation  to  pay  the 
mortgage  debt  by  giving  uo  the  land,  not  considered. 

8t  It  was  as  competent  for  defendants  to  inquire  into  the  validity  of  plain* 
tiff's  demand,  as  it  was  for  him  to  impugn  their  sale,  WaddeU  vs.  Cur^ 
ten  4*  Joyce^  53. 

9.  One  being  indebted,  gave  his  note  for  the  amount,  and  at  the  same 
time,  to  secure  the  debt,  executed  to  his  creditor  a  mortgage  of  certain  per- 
sonal property,  by  the  terms  of  which,  the  sale  of  the  property  specified,  was 
to  be  void  on  payment  of  the  money  wlien  it  became  due;  and  in  the  event 
of  its  not  being  paid  at  that  time,  tlie  mortgagee  had  the  right  to  sell  the 
property,  and  return  the  surplus,  if  any,  to  the  mortgagor,  Before  the  debt 
beoame  due,  the  mortgaged  property  was  attached  in  the  possession  of  the 
mortgagor,  and  sold  by  the  Sneriff  under  that  process. 

10.  It  was  held  that  the  title  to  the  property  was,  by  the  terms  of  the  mort- 
gage, vested  in  the  mortgagee,  and  that  before  condition  broken,  he  conld 
maintain  trover  against  the  attaching  creditor  for  the  wrongful  convei^joQ, 
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IL  The  morteagor  had  no  more  than  a  pemaissive  ponesnon,  under  a  H- 
cease  resuUihg  by  implication  from  the  covenant  in  the  mortgage. 

12.  The  mortgagee  had  a  right  not  only  to  all  the  common  law  modes  of 
proceeding,  bat  to  the  security  provided  by  the  Act  of  1827,  which  he  could 
not  have  had,  had  he  been  forced  to  rely  entirely  on  a  special  action  on  the 
casa     Sprig gs  vs.  Camp^  181. 

13.  Where  a  mortgage  of  slaves  was  executed  in  Alabama,  the  situs  of 
the  property  and  the  domicil  of  the  mortgagor  being  in  South  Carolina,  the 
mortgage  is  to  be  governed  by  the  laws  of  the  latter  State,  and  the  title  of 
the  mortgagee  will  not  be  aflfected,  because  the  mortgage  was  not  recorded 
in  Alabama  conformably  to  the  registry  laws  of  that  State. 

14.  The  registry  Act  of  a  State  can  have  no  effect  beyond  its  territory, 
except  in  determinmg  the  validity  of  transfers  of  property  in  that  State, 
where  that  question  arises  in  the  courts  of  another  State. 

15.  The  circumstance  that  the  morgagor  owned  a  plantation  and  negroes 
in  Alabama,  would  not,  of  itself,  be  sufficient  to  determine  his  residence  in 
that  State.  Nor  was  possession  by  the  mortgagor  of  the  property  mortgag- 
ed, after  condition  broken,  a  presumption  of  fraud.  HshburM  vs,  Kunhar^ 
536. 

NAVIGABLE  STREAM.     Vide  Indictment,  3. 
NEGRO  STEALING.    Vide  Evidence,  28. 

1.  The  statute  of  1754,  (7  Stat.  426,)  is  not  repealed  by  the  statute  of 
1821,  (7  Stat  460,)  as  to  the  offence  of  aiding  a  slave  in  running^  away  and 
departing  from  his  master's  service.  The  two  statutes  relate  to  distinct  mat- 
ters ;  the  first  punishes  for  aid  and  assistance  rendered  the  slave,  in  the  act 
of  running  away  and  departincf  from  the  service  of  the  master ;  the  latter 
punishes  for  harboring,  concealing,  or  entertaining  a  slave  already  a  runa- 
way. 

2.  Where  an  indictment,  under  the  Act  of  1754,  under  which  the  prison- 
er was  convicted  of  aidinfi^  a  slave  to  run  away  and  depart  from  the  service 
of  the  master,  was  alleged  to  be  defective,  inasmuch  as  it  was  not  alleged 
therein,  that  the  prisoner  knew  that  she  was  a  slave,  the  general  rule  was 
held  to  apply,  that  where  a  statute  creates  a  new  offence,  it  is  sufficient  to 
charge  the  offence  in  the  words  of  the  statute,  which  was  done. 

3.  But  where  a  statute  declares  that  certain  acts  shall  constitute  an  of- 
fence already  existing,  at  common  law,  then  the  offence  should  be  set  out 
according  to  the  ususu  forms.     Yide  3  McCord,  533. 

4.  The  prisoner's  ignorance  of  the  fact  that  the  woman  was  a  slavOi 
might  have  been  an  excuse  ,*  but  his  knowledge  of  her  condition  as  a  slave, 
was  not  of  the  essence  of  the  crime  necessary  to  be  alleged  and  proved  by 
the  prosecutor, 

5.  A  scienter  is  never  necessary  to  be  alleged,  except  when  the  crime  is 
not  complete  without  some  extrinsic  circumstance  within  the  prisoner's 
knowledge. 

6.  The  legal  condition  of  the  woman,  from  color,  being  that  of  slavery, 
it  was  not  necessary  to  allege  a  knowledge  of  what  the  law  presumed. 

7.  Although  the  indictment  did  not  allege  the  intention  of  the  prisoner  to 
aid  the  slave  in  going  beyond  <^e  limits  of  the  State,"  it  was  no  defect 
These  words  not  being  in  the  Act,  it  was  not  necessary  to  allege  or  prove 
them.  From  the  omission  of  these  words  in  the  Act  of  1754,  as  distinguisb- 
ed  from  Acts  in  this  respect  prior  to  that  period,  it  is  noher  to  be  concluded 
that  the  legitlatore  intended  to  make  the  offence  complete  without  them. 
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8.  Where  it  was  alleged  in  the  iadicttnent  that  the  priaoner  did  aid  a  cer- 
tain female  slave,  (naming  her,)  ^he  property,  dDC.  in  running  away  and 
departing  from  the  service,"  dDC.  hy  means  whereof,  the  owner,  *<from  thence 
hitherto  has  heen  deprived  of  the  use  and  benefit  of  the  said  slave."  It  was 
keU  that  the  offence  was  sufficiently  charged. 

9.  The  Act  of  1754,  creating  the  offence  of  aiding  a  slave  to  run  awmy, 
18  not  restricted  exclusively  to  the  aiding  of  male  slaves,  but  is  comprehen- 
sive enough  in  its  terms  to  include  both  male  and  female.  State  vs.  Brawn, 
129. 

10.  Where  it  was  charged  in  an  indictment  under  the  Act  of  1754,  lat 
That  the  prisoner  inveigled,  stole  and  carried  away  certain  slaves  ]  and  2nd. 
That  he  aided  another  m  inveigling,  stealing  and  carrying  away  the  same 
alaves,  it  was  held  that  the  offence  as  charged  might  be  established  hy  any 
proof  which  satisfied  the  jury  either  that  the  prisoner  stole  the  negroes,  or 
aided  another  in  stealing  them,  in  the  district  where  the  crime  vras  alleged 
lo  have  been  committed. 

i  1.  The  offence  contemplated  by  the  Act  of  1754,  was  that  of  stealing  a 
negro. 

12.  The  words  used  in  the  first  clause  of  the  Act,  <Ho  inveigle,  steal  ajut 
carry  away ;"  and  those  in  the  second,  ^Ho  hire,  aid,  or  counsel  any  person 
to  inveigle,  steal  or  carry  away,"  were  intended  to  make  the  stealing  of  a 
negro,  no  matter  how  effected,  death  to  the  principal  and  the  accessary. 

13w  The  only  difierence  between  the  stealing  of  a  slave  and  that  bf  abolt  of 
linen,  is  that  a  slave  is  a  human  being  capable  of  assent,  and  hence,  therefore, 
inveigling  is  a  means  by  which  the  larceny  is  effected.  Although  the  ofilence 
contemplated  by  the  Act  of  1754  may  be  effected  by  inveigling,  or  carrying 
away  by  force,  it  does  not  affect  the  construction  tfaiat  the  offence  meanl,  waa 
stealing  a  slave ;  and  until  the  inveigling  or  carrying  away  ends  in  the 
^fUonice  eepit  et  cuportavity"  the  offence  would  not  be  made  out 

14.  The  State  vs.  Miles,  2  Nottand  McCord,  1 ;  State  vs.  CavingUm,  2 
Bailey,  570 ;  and  State  vs,  LaCreitx,  1  McMuUan,  488 ;  noticed  and  ex- 
plained.    State  vs.  McCoy,  607. 

NEW  TRIAL.  Vide  Insolvent  Debtors  and  Prison  Bounds,  15. 

1.  In  actions  of  tort  for  the  destruction  of  property,  its  value  furnishes  the 
measure  of  damages,  from  which,  if  the  jury  materially  depart,  the  Court 
will  order  a  new  trial. 

2.  In  torts  other  than  for  the  destruction  of  property,  no  specific  measnre 
of  damages  can  be  laid  down.  But  the  value  of  property  wilfully  destroyed 
is  due  ex  debito  justicia.     Baity  vs.  Jeffords,  271. 

3.  Defendant  executed  a  deed  of  guaranty  to  the  plaintiffs,  in  which  it 
was  recited,  that  the  person  for  whose  benefit  it  was  executed,  was  at  that 
time  indebted  to  the  plaintiffs.  In  covenant  upon  the  guaranty,  the  yerdict 
was  for  the  plaintifis.  As  a  ground  for  new  trial  it  was  urged  that  at  the 
time  of  the  execution  of  the  deed,  the  person  guaranteed  for  was  not  in 
fiu:t  indebted  to  plaintifis,  though  so  recited  in  the  deed.  The  Court  was  of 
opinion  that  plamtifi&'s  representations  that  the  person  undertaken  for  was  so 
indebted,  if  not  the  fiict,  could  not  prejudice  the  defendant,  or  impair  the 
plaintifl&'s  right  to  recover ;  for  whatever  effect  the  circumstance  might  have 
to  pr^udice  the  claim  of  the  plamtiffs  with  the  jury,  the  defendant  had  the 
benefit  of  it  at  the  trial.    Smith  and  Oroning  vs,  Lwwton,  352. 
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NONJOINDER.  Vide  Pleading,  14. 

NON  PROS.  Vide  Practice,  37,  38. 

NONSUIT.  Vide  Contract,  18;  Evidence,  1 ;  Judgment,  12;  Practice,  6. 

1.  Where  a  plaintiflf,  claiming  compensation  for  extra  services,  rested 
his  claim  altogether  on  a  quantum  meruit,  and  undertook  to  shew,  by  the 
adduction  of  parol  proof,  that  he  was  entitled  to  recover ;  hat  -as  his  last 
piece  of  evidence  presented  a  written  contract  between  himself  and  the  de- 
fendant, the  latter  nad  the  right  to  read  the  contract,  and  say  that  the  evi- 
dence offered  is  inconsistent  with  it,  and  therefore  incompetent.  And  even 
admitting  that  plaintiff's  testimony,  out  before,  could  not  be  objected  to  for 
incompetency,  the  defendant  had  the  ri^ht  to  say  that  the  written  contract 
shewed  that  all  the  work  about  which  plaintiff**s  testimony  was  given,  was 
to  be  done  under  the  contract — ^that  it  was  not  extra,  and  that  the  quantum 
meruit  failed,  thus  presenting  what  would  be  equivalent  to  a  demurrer  to 
evidence,  upon  which  the  court  would  have  the  right  to  order  a  non-suit. 

2.  To  the  granting  of  a  non-suit,  under  such  circumstances,  it  is  no  ob- 
jection that  parol  proof  to  explain,  vary  or  contradict  the  written  contract, 
was  received  without  objection.  Nesbitt  vs.  L.  C.  4*  O.  Rail  Road  Com.  697. 

NOTARY.  Vide  Evidence,  19,  20. 

NOTICE.  Vide  Evidence,  10;  Jurisdiction,  8/  Mortgage,  ^. 

NUDUM  PACTUM.  Vide  Consideration,  3. 

NUISANCE.  Vide  Indictment,  4,  8. 

OFFICE  COPY.  Vide  Coroner,  1, 2,  4,  5  ;  Evidence  2, 5. 

OFFICAL  BOND.  Vide  Ordinary,  1,  4. 

"OR"  CONSTRUED  "AND."  Vide  Limitation  of  Estates,  1. 

ORDINANCE.  Vide  Taxes]  Constitutional  Law,  5;  Jurisdiction,  9. 

ORDINARY.  Vide  Implied  WarrarUy,  1,  2. 

1.  The  Ordinary  is  to  take  ^good  security  for  administration,  but  has  no 
right  to  make  residence  a  part* of  the  qualification  of  the  securities.  Sim- 
mons vs.  Watson,  97. 

2.  Where  an  action  of  debt  was  broujp^ht  on  the  official  bond  of  an  Ordi- 
nary, against  the  administrator  of  one  of  his  securities,  in  the  name  of  the 
Commissioners  of  Public  Buildings,  for  the  purpose  of  recovering  certain 
sums  of  money  paid  out  by  them  for  recording  papers  in  the  office  of  the 
Ordinary,  left  unrecorded  by  him,  and  which  arose  during  his  term  of  of- 
fice, it  was  held  that  it  was  the  official  duty  of  the  Ordinary  to  have  record- 
ed, not  only  all  such  papets  appertaining  to  his  office,  as  he  was  expressly 
required  to  record  by  any  Act  of  the  Legislature  of  force  whilst  he  was  in 
ofnce,  but  all  such  other  papers  as  by  the  fee  bills  he  is  allowed  a  compen- 
sation for  recording,  and  his  omission  to  do  so,  was  a  breach  of  his  official 
bond.  Also  held  that  an  action  could  be  maintained  by  the  Commissioners 
of  Public  Buildings,  on  the  official  bond  of  the  Ordmary,  for  money  ex- 
pended by  them,  in  pursuance  of  the  Act  of  1837,  (6  Stat  577,)  in  having 
recorded  such  papers  as  it  was  his  duty  to  have  recorded. 

3.  The  Treasurers  vs.  Ross,  4  McCJord,  273,  considered  and  distinguish- 
ed from  this  case. 

4.  As  a  general  principle,  it  seems  the  official  bond  of  any  officer  may  be 
sued  and  damages  recovered,  for  injury  to  an  individual,  arising  from  offi- 
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eial  defitult,  without  any  speeial  Act  to  that  efiect    Ttvuwrw  tu  DcSmw 
surcj  186. 

OVERSEER.  Vide  Contract,  9,  14. 

1.  If  an  overseer  who  has  beep  gaihy  of  acts  of  misconduct  or  negligence 
which  occasion  no  direct  pecuniary  damage  to  his  empIo]^er,  but  which  yefe 
so  exhibit  his  unfitness  for  his  place  as  to  justify  his  dismissal,  be  continved 
in  his  employment,  with  a  full  knowledge  of  them  on  the  part  of  the  em- 
ployer, such  acts  will  not  afterwards  justify  a  refusal  to  pay  the  contract 
price  of  his  sendees,  or  if  no  price  be  stipulated,  the  true  value  of  the  servi- 
ces enjoyed. 

2.  But  actual  loss  occasioned,  stands  upon  a  different  footing  from  ofieace 
l^iven  by  conduct  unbecoming  an  overseer,  and  is  not  pardoned  by  his  con* 
tinuance  in  service. 

3.  Where  it  was  alleged  by  the  employer,  that  he  had  sustained  injury, 
by  loss  of  time,  late  sleeping,  and  ill  treatment  of  negroes  by  his  overseer,  it 
is  for  the  jury  to  inquire  whether  these  matters  were  fully  Known  to  the  em- 
ployer, and  if  so,  no  consequence  can  be  given  to  them  beyond  the  injury 
they  produced 

4.  where  a  blow  has  been  inflicted  on  a  negro  by  an  overseer,  if  it  be 
unreasonable  and  improper,  and  even  if  known  to  the  employer,  he  is  not 
bound  to  bear  the  charge  of  medical  services  thereby  brought  upon  him. 

5.  An  overseer  is  bound  to  exercise  that  care  of  the  property  placed  un- 
der his  control  which  an  ordinarily  prudent  man  exercises  in  relation  to  his 
own  property,  an  J  if  by  want  of  such  care,  property  be  lost,  he  is  liable. 

6.  But  whether  loss  has  resulted  from  want  of  ordinary  care,  is  to  be  de- 
cided by  the  jury  upon  consideration  of  all  the  circumstances.  MeCrcken 
1^.  Haif^  356. 

PAROL  EVIDENCE.    Vide  Evidence,  4. 

PAROL  GIFT.    Vide  Gift,  1. 

PARTITION.  Vide  Ifnplied  Warranty,  1,  2;   Way. 

PAYMENT.     Vide  Shenff,  8;  Presumption,  2,  3. 

1.  Land  sold  for  partition  under  an  order  of  the  Court  of  Equity,  and 
purchased  by  one  of  the  heirs  at  law  of  the  deceased  owner.  Before  the 
date  of  the  sale,  by  the  commissioner,  the  purchaser  paid  to  the  husband  of 
one  of  his  co-distributees  a  sum  of  money,  he,  subsequently  to  the  sale  and 
during  the  lifetime  of  his  wife,  executing  to  the  purchaser  a  release  in  con- 
sideration of  the  money  paid,  of  all  his  right,  title  and  interest,  in  the  land 
so  sold  for  partition.  Afterwards  the  wife  died,  and  another  of  the  heirs  at 
law,  having  administered  on  her  estate,  instituted  an  action  on  the  bond  ^ven 
to  the  commissioner,  against  the  purchaser,  for  the  purpose  of  ascertaining 
the  validity  of  the  payment  made  to  the  husband  of  his  intestate,  the  bond 
being  admitted  to  have  been  paid  by  all  parties,  except  as  to  the  share  origi- 
bally  coming  to  the  deceased  wife. 

2.  The  oraer  of  the  Court  of  Equity  directing  the  sale  and  the  taking  of 
bond  for  the  purchase  money,  contained  no  direction  to  distribute  the  funds ; 
and  no  such  order  had  been  made.  And  there  being  no  transfer  of  the 
le^^I  right  of  the  commissioner,  or  even  of  his  possession,  it  was  held  that 
this  court  would  disregard  nayments  made  to,  or  assignments  made  by, 
persons  not  clothed  with  his  legal  rights. 
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3.  The  case  was  a  proper  subject  for  the  consideimtion  of  the  Court  o 
fiquity.     Mobley  ads.  Mobley^  654. 

PENAL  STATUTES.     Vide  Negro  stealing,  1,  2,  9. 
10.  Though  the  general  rule  is,  that  penal  statutes  are  to  be  construed 
strictly,  yet  it  is  also  a  rule  that  the  courts  are  not  to  narrow  the  construe- 
lion  so  that  oflTenders  may  escape.    State  vs.  Brown,  129. 
PENALTY.    Vide  Practice,  24. 
PERJURY.     Vide  Slander, 
PERSONS  OF  COLOR     Vide  Evidence,  11;  Indictment,  \,  2;  Taaus. 
1.  Free  negroes  have  all  the  rights  of  property  and  protection,  which 
white  persons  possess,  with  the  exception  that  they  cannot  with  force,  repel 
force,  exhibited  by  a  white  man,  and  a  less  provocation  might  excuse  a 
white  man  in  an  assault  and  battery  upon  a  free  negro,  than  would  in  the 
ease  of  a  white  person.     State  vs.  Hill,  150. 

PILOTAGE.    Vide  Constitutional  Law,  5. 
PLEA.     Vide  Constitutional  Lom^  3,4;   Evidence,   10;  Partners^  8; 

Pleading,  6,  9, 10,  11,  12,  13,  21, 25,  31 ;   Warranty^  3. 

PLEADING.     Vide  Abatement^  1;  Attachment^  13,  14,  15,  16)  17)  18; 

Contract,  3,  12;  Practice,  44. 

1.  A  judgment  was  recovered  against  the  defendants,  principal  and 
surety  in  a  constable's  bond.  The  action  against  the  constable,  to  which 
he  made  no  defence,  was  brought  on  a  receipt  for  several  notes  to  collect^ 
and  which  he  signed  as  constable.  From  the  record  of  the  recovery  against 
him,  which  was  in  evidence  on  the  trial  of  this  action,  it  appeared  that  there 
were  three  counts  in  the  declaration;  the  first  and  second  charged  no  more 
than  that  certain  notes  were  deposited  with  defendant,  who  was  an  acting 
constable,  and  that  he  promised  to  collect  them  according  to  law,  and  pay 
over  the  amount  to  the  plaintiff  The  third  count  chars^ed  no  more  than 
that  defendant  was  indebted  for  money  had  and  received,  on  sundry  notes 
left  with  him  for  collection,  as  constable,  the  notes  being  set  out  in  the  bill 
of  particulars. 

2.  The  first  and  second  counts,  held  not  to  charge  the  non-performance 
of  official  duty;  also,  that  under  the  third  count,  neither  the  receipt  of  the 
notes,  nor  the  collection  of  the  money,  were  official  acts,  to  bind  the 
security. 

3.  Had  it  been  alleged  in  the  third  count,  that  the  constable  had  collected 
the  money  on  executions,  and  had  refused  to  pay  it  over^  it  would  have  been 
sufficient     Treasurers  vs.  Temples  ^  Adeems,  48. 

4.  If  a  defendant,  sued  in  the  superior  jurisdiction,  relies  upon  a  |>rivileffe 
or  residence  within  an  inferior  jurisdiction,  exempting  him  n-om  suit  in  the 
former,  the  objection  can  only  be  made  on  half  defence  and  m  person,  as  full 
defence,  or  appearance  by  attorney,  would  waive  the  objection.  The  want 
of  jurisdiction,  in  such  case,  is  in  the  nature  of  an  abatement  of  the  writ,  and 
must  be  strictly  pleaded. 

5.  But  an  mferior  jurisdiction  must,  by  the  record,  shew  itself  to  have 
jurisdiction,  and  the  general  rule  is,  that  the  plaintiff  must  prove  his  alls^ 
gations. 

6.  The  only  exception  is,  where  the  plaintiff  claims  in  a  particular  char^ 
acter,  thai  the  defendant's  plea  of  the  general  issue  admits  that. 
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7.  The  cases  of  the  Planter^  and  Mechanic^  Bank  vs.  Cowing  and 
Wagner,  2  Nott  6c  McCord,  438,  and  Overstreet  vs.  Brovm,  4  McCord.  79, 
only  allege,  that  after  verdict,  the  objection  comes  too  late;  for  in  law  it  is 
then  supposed  to  have  been  found  that  defendant  lived  in  the  jurisdicdcnL 
Comstork  4*  ^O'  v'-  Alexander,  274. 

8.  Plaintiff,  in  an  action  of  covenant,  set  forth  in  the  first  count  of  his  de- 
claration, a  covenant  by  the  defendant  to  pay  him,  at  a  certain  rate  per 
year,  from  the  date  of  the  covenant  to  a  particular  time,  for  his  services  as 
a  clerk  or  attendant  to  him,  alleging  a  general  performance,  and  assigning 
as  a  breach,  that  there  was  due  him  for  his  salary,  at  the  end  of  the  term,  a 
specific  sum,  which  defendant  refused  to  pay;  and  in  the  second  count  sei 
out  the  same  covenant,  and  averred  performance  up  to  a  particular  time,  that 
he  was  ready  and  offered  to  perform  during  the  remainder,  but  was  dismiss* 
ed  and  ejected  by  the  defendant 

9.  Defendant,  amongst  others,  on  which  no  question  is  made,  alleged  in 
his  second  plea,  that  he  did  pay  the  plaintiff's  salary  "so  long  as  the  said 
plaintiff  served  and  acted  as  clerk  or  attendant  of  him,"  the  defendant  The 
third  was  like  the  second  plea,  with  the  variation  that  the  salary  was  paid 
"  so  long  as  the  plaintiff  raithfully  and  diligently  served  the  defendant  as 
clerk,"  £c.;  both  of  which  pleas  concluded  to  the  country.     The  fourth 

Slea  was  a  transcriprt  of  the  second,  the  fifth  of  the  third,  and  both  conclu- 
ing  with  a  verification. 

10.  Held,  that  two  of  these  pleas  were  bad,  as  the  same  plea  cannot  con* 
elude  indifferently  to  the  country,  or  with  a  verification. 

1 1.  The  same  facts  stated  in  different  pleas  cannot  have  difierent  conclu- 
sions; they  cannot  be  a  direct  denial  and  a  confession  and  avoidance  of  the 
cause  of  action  stated  in  the  declaration. 

12.  Neither  of  the  four  pleas  of  the  defendant  were  an  answer  to  the  de- 
claration, as  they  neither  deny  nor  admit,  and  avoid  the  general  perform- 
ance averred  in  the  first  count,  nor  the  partial  performance  and  excuse  al- 
leged in  the  second,  but  set  out  a  matter  foreign  ;  that  he  paid  the  salary  so 
long  as  the  plaintiff  served  him 

13.  Held,  that  these  pleas  were  properly  stricken  out,  on  motion  under  the 
rule  of  court    Norris  ads.  Wolfe,  322. 

14.  Where,  in  an  action  brought  by  the  indorsees  of  a  promissory  note, 
which  had  been  indorsed  in  blank,  against  the  drawer,  it  appeared  from 
the  decbiration,  that  plaintiffs  were  merchants  and  co-partners,  trading  as  a 
firm,  and  no  right  was  stated  in  themselves,  other  than  that  designated  by 
the  style  of  the  firm,  the  proof  being  that  another  besides  plaintifis  was  a 
member  of  the  firm,  it  was  held,  that  the  description  of  plamtifl^  as  co-part- 
ners, could  not  be  regarded  as  surplusage,  and  that  the  nou-joinder  of  the 
other  member  was  fatal. 

15.  Had  the  plaintifls  alleged  the  right  of  action  to  be  in  themselves,  their 
exclusive  right  would  have  been  presumed,  even  although  it  had  been  made 
to  appear  ihdX  the  note  had  once  belonged  to  a  firm  of  which  they  had  been 
members;  the  transfer  from  the  firm  to  them,  would  prima  fa^ie  have  been 
implied  from  their  possession  and  joining  in  the  suit,  just  as  if  the  note  had 
been  made  payable  to  bearer. 

16.  Even  then,  however,  distinct  proof  that  still  the  note  belonged  to  the 
firm,  would  have  destroyed  their  right  of  action,  as  it  would  that  of  any 
other  person  but  the  true  owners.    Ball  4*  Co.  vs.  Strokeeker^  364. 
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17.  In  an  action  to  recover  a  penalty  imposed  by  an  Ordinance  of  the  City 
Council  of  Charleston,  for  an  offence  which  consisted  in  "keepinc^  spiritu- 
ous liquors,"  without  license,  in  certain  places  therein  mentioned,  the  decla- 
ration, to  suit  the  various  terms  of  the  Ordinance,  stated  in  the  first  count,  the 
shop,  in  the  second,  the  back  room,  and  in  the  third,  the  premises  connected 
with  the  shop ;  and  the  verdict  was  "guilty  of  having  liquor  in  the  back 
room,"  and  the  fine  assessed  at  fifty  dollars.  Held  that  the  words  immedi- 
ately connected  with  ^^gtUltyj^  shelving  of  what  guilt  had  been  found,  could 
not  be  rejected  as  surplusage. 

18.  It  is  only  where  a  verdict,  before  certain  and  valid,  according  to  a 
&ir  construction,  has  been  cumbered  by  the  addition  of  useless  miatter,  not 
qualifying  the  previous  meaning,  that  the  addition  can  be  rejected  as  sur- 
plusage. 

19.  Although  the  technical  words,  "in  manner  and  form,  as  alleged  in  the 
count,"  might  be  added  to  the  words  "guilty  of  having,"  6u 


second  count,"  might  be  added  to  the  words  "guilty  of  having,"  6cc.  yet, 
when  thus  amended,  the  ofience  as  alleged,  would  not  be  found. 

20.  Reasonable  intendment,  and  the  addition  of  manner  and  form,  cannot 
alter  or  enlarge  the  meaning  of  the  other  words  in  the  verdict.  If  the  act 
found  by  the  addition  of  manner  and  form  constitute  the  fact  to  be  found,  then 
the  verdict  is  certain ;  but  if  the  act  found,  when  made  precise,  be  not  the 
fiict  alleged,  the  addition  will  only  give  time,  place,  circumstance  and  man- 
ner to  the  act  found,  but  leave  still  the  variance  between  it  and  the  fact  al- 
leged.    Weikman  ads.  City  CouTicil  of  Charleston,  371. 

21.  Assumpsit  on  bills  of  exchange  drawn  by  defendants,  payable  to  their 
order  and  endorsed  to  plaintifis.  The  bills  were  protested  for  non-accept- 
ance and  non-payment.  In  an  action  against  the  drawers,  the  plea  was  that 
they  had  authority  to  draw,  and  that  the  drawee  was  bound  in  law  to  ac- 
cept the  bills,  qf  which  the  plaintifis  afterwards  had  notice ;  and  that  plain- 
tiff, by  a  written  release  under  seal,  had  released  the  drawee  from  all  liabili- 
ty ;  but  it  was  not  alledf  ed  that  they  had  been  accepted.  Demurrer  to  the 
plea,  which  was  overruled  Held  that  the  plea  was  no  bar  to  plaintifis's 
action,  and  judgment  should  have  been  for  the  demurrer.  Hecksher  vs. 
Robertson^  398. 

22.  Bill  of  exchange  payable  to  plaintifij  cashier,  and  accepted  by  defend- 
ants. On  non-payment,  action  brought  in  plaintiff's  name  for  the  uie  of 
the  Bank  of  Charleston.  The  legal  interest  was  in  the  plaintifil^  and  the 
action  was  properly  brought;  the  addition  to  his  name  of  the  word  "cash- 
ier," impUea  no  benefit  to  the  Bank  of  Charleston,  being  merely  descriptio 
persona, 

23.  Had  it  been  expressed  in  the  bill  to  have  been  payable  to  plaintiff 
^'Cashier  of  the  BauK  of  Charleston,"  the  legal  interest  would  still  have 
been  in  him. 

24.  The  riffht  of  action,  at  law,  is  vested  solely  in  the  party  having  the 
strict  legal  title  and  interest,  in  exclusion  of  the  equitable  claim.  Rose  ^ 
Laffan  vs,  Redmond,  424. 

25.  To  the  plea  of  the  Statute  of  Limitations,  to  an  action  on  a  joint  and 
several  promissory  note,  the  replication  was,  that  before  the  period  of  lin(ii- 
tation  had  expired,  plaintiff  sued  out  a  joint  writ  against  both  of  the  makers 
of  the  note ;  tLsit  before  the  return  of  the  writ,  one  of  the  makers  died,  and 
that  within  a  year  and  a  day  from  his  death,  plaintiff  sued  out  another  writ 
against  the  executrix  of  the  deceased,  which  action  was  continued  by  sue- 
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cesBive  writs  stated  in  detail,  with  the  Sheriff's  retaro,  connectiog  it  with 
the  last  writ  on  which  the  plaintiff  declared..  G^eral  demurrer  and  join* 
der,  which  was  overruled.    Judgment  overraliug  the  demurrer,  sustained. 

26.  The  terms  of  the  Act  of  1746,  (7  Stat.  193,)  that  the  action  '^skall  pro- 
ceed" at  the  suit  of  the  surviving  plaintiff,  dDC.  are  to  be  construed  'Hnay," 
from  the  context  and  intention  of  the  Act ;  and  was  not  intended  to  prerenC 
a  discontinuance. 

27.  The  Act  only  provides  that  in  certain  cases  the  suit  shall  not  abate 
against  the  survivor,  and  is  silent  respecting  the  action  against  the  deceased 
party,  as  to  whom  it  remains  abated  as  before  the  Act 

28.  The  Act  is  remedial 

29.  Before  the  Act,  on  a  joint  action,  on  a  joint  and  several  cause  of  action, 
the  suit  abated  against  both  parties  by  the  death  of  one;  and  the  plaintiff 
might  have  commenced  a  separate  action,  within  a  year,  against  the  anrvi- 
vor,  and  the  representatives  of  the  deceased  party.  The  plaintiff  is  not  de- 
prived of  this  advantage,  because  the  statute  prevents  the  abatement  of  the 
suit  against  the  survivor, 

30.  In  case  of  the  death  of  the  survivor,  pending  the  action,  the  plaintiff 
may  renew  against  his  personal  representatives  within  a  year,  ana  is  not 
deprived  of  tl^  same  remedy  against  the  representatives  of  the  party  first 
dying.     Chapman  vs,  Mayrant,  481. 

31.  The  rules  of  pleading  have  provided  an  apt  and  suffici^it  mode  of 
compelling  a  party  to  adhere  to  the  case  or  defence  made  by  his  declara<* 
tion  or  plea,  but  if  the  other  narty  does  not  choose  to  enfore  this  check,  and 
permits  the  first  party  to  aepart  from  the  case  or  defence  made  in  the 
declaration,  or  plead  and  take  issue  on  a  new  case  or  defence,  which  is  ma- 
terial, and  in  law  is  sufficient  to  support  a  verdict,  it  is  too  late  to  retrieve 
the  error  by  motion  in  arrest  of  judgment 

32  Although  the  omissicm  of  an  averment  of  performance  of  a  eonditioa 
precedent,  or  of  excuse  for  non-performance,  is  fatal  on  demurrer,  or  in  case 
of  judgment  by  de&ult,  yet  after  verdict,  the  omission  is  aided  by  the  com- 
mon law  intendment,  that  every  thing  may  be  presumed  to  have  been  proved, 
necessary  to  sustain  the  verdict 

33.  It  seems  to  be  an  exception  where  the  non-peformance  of  the  condi- 
tion precedent,  does  not  appear  on  the  face  of  the  pleadings.  Harwood  ais. 
TofpM  and  Noble^  636. 

PLEDGE.  Vide  Coniraety  16. 
POSSESSION.  Vide  Admimstratioriy  1,  2;  Bond,  1,2;  JEi?ki«*c€,  16,  23; 
LarMord  and  TenanU  4,  5,  7;  Mortgage^  15;  Pleading^  15;  Trespats 
to  Try  Titles^  5,  8,  9.  ' 

POSSESSIO  PEDIS.  Vide  Contract,  2;  Delivery,  1;  Mortgage,  9,  U; 
Trespass  to  Try  Titles,  3,  4;  Way. 
POWER  OF  ATTORNEY.    Yide  Release,  A, 
PRACTICE.     Vide  Attachment,  2,  3,  19;  Duelling,  10;  Insolvent  Debt- 
ors and  Prison  Bounds,  7,  8;  Judgment,  10,  11;  Negro  Stealing,  2,  3, 
7, 8;  Pleading,  13;  Summary  Process,  1,  2,  3. 

1.  In  an  action  against  bail,  it  appeared  that  in  the  original  action  against 
the  principal  and  others,  the  verdict  was  for  a  gross  sum,  nothing  being 
said  about  interest ;  but  the  execution  directed  the  sheriff  to  collect  mterest 
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In  the  declaration  against  the  bail,  the  attorney  was  led  into  an  error  by  the 
ezecQtion,  in  reciting  the  judgment  At  an  early  period  of  the  term,  and 
some  days  before  the  case  was  called  for  trial,  a  motion  was  made  for  leave 
to  amend,  so  as  to  describe  the  record  correctly,  and  opposed ;  not  on  the 
ground  that  it  would  delay  the  trial,  but  that  the  effect  of  the  amendment 
would  be  to  deprive  the  defendant  of  an  opportunity  of  nonsuiting  the 
plaintiffs,  and  of  driving  them  to  a  new  action,  which  would  have  given  fur- 
ther time  to  surrender  the  principal  Motion  granted.  Simpson  ads.  Pr^ 
sident  and  Directors  of  the  BarUc  of  the  State,  41. 

2.  Where,  on  the  trial  of  an  action  of  trespass  vi  et  armis,  against  three 
defendants,  the  proof  fully  made  out  the  case  against  two  of  them,  but  was 
slight  as  to  the  third,  it  was  heldj  as  to  the  third  defendant,  that  his  name 
could  not  be  stricken  from  the  record,  nor  the  question,  as  to  him,  submitted 
to  the  jury,  before  the  defence  u  as  gone  into. 

3.  The  true  rule  in  actions  in  form  ez  delicto  is,  that  if  there  be  no  evi« 
dence  sffainst  any  one  defendant,  at  the -conclusion  of  the  case,  on  the  part 
of  the  plaintiff,  such  defendant  is  to  be  acquitted ;  and  whether  there  is  or 
not,  must  be  lefl  to  the  discretion  of  the  presiding  Judge.  Vide  Childs  vs» 
Chamberlain,  3  Cutty's  Practice,  213.     Marshall  vs.  Reynolds  et  al.  166. 

4.  Defendants,  two  of  whom  were  deputy  sheriffi,  took  hrom  the  arms  of 
plaintiff  a  negro  child,  under  the  mistaken  supposition  that  the  child  be- 
longed to  plaintiff's  husband,  and  with  a  view  of  executing  against  him 
writs  of  fi.  &.  but  did  not  use  more  violence  than  was  necessary  to  possess 
themselves  of  the  property.  Verdict  for  defendants.  Although  plaintiff 
was  entitled  to  a  verdict  for  the  injury  to  her  person,  yet  that  being  of  the 
slightest  character,  the  Court  refused  to  order  tne  case  back,  merely  to  have 
entered  a  verdict  for  nominal  damages. 

5.  Where  the  ends  of  justice  have  been  answered,  and  there  has  been  no 
misdirection  on  the  part  of  the  judge,  the  Court  will  not,  on  a  mere  apex 
juris,  order  a  ease  back.     Elwell  vs.  Bradham,  168. 

6.  Assumpsit  brought  in  the  City  Court  of  Charleston — nan  assumpsit 
pleaded,  and  the  fact  admitted  that  defendant  resides  without  the  City,  not 
within  the  jurisdiction.  Plaintiff  non-euited,  and  the  non-suit  sustained. 
Comstock  4"  Ck>.  vs.  Alexander,  274. 

7.  A  judgment  confessed  during  the  term,  in  a  case  which  had  been  be- 
fore placed  on  the  issue  docket  for  trial,  and  which  was  signed  nnd  entered 
up  by  the  Clerk,  is  equal  in  effect  to  judgm^its  on  verdicts  or  decreeS|  and 
is  not  affected  by  the  1 1th  Rule  of  Court 

8.  As  to  the  effect,  it  is  of  no  moment  whether  the  confession  of  judg- 
ment be  in  vacation  or  term  time,  or  entered  on  the  docket  of  cases  for  triu, 
or  be  made  before  the  Clerk,  under  the  formula  laid  down  by  the  Act  of  1839. 

9.  The  11th  Rule  of  Court  was  adopted  to  prevent  indecent  haste,  and 
preference  of  one  recovery  over  others,  when  all  were  obtained  at  the  same 
Court,  and  were  entitled  to  the  same  lawful  liens.  Union  Bank  of  South 
Ckkrolinavs.  Magraih,  302. 

10.  The  entry  of  a  decree  on  the  minutes  of  the  Court  in  a  summary  pro- 
cess is  the  judgment,  and  where,  after  such  entry,  the  defendant  died  ouring 
the  term  before  the  Court  rose,  and  on  the  rising  of  the  Court  the  plaintiff 
took  out  execution  and  lodged  it  with  the  Sheriff,  such  judgment  ana  execu- 
tion was  held  to  be  regular. 

1 1.  At  common  law,  afker  the  commencement  of  another  term,  no  entry  of 
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a  jadgmoit  of  the  preceding  term  was  pennitted  of  coarse,  bat  daring  the 
first  Tacation  following  the  term  at  which  the  final  order  of  the  Goart  was 
made,  such  entry  might  be  made,  and  was  considered  as  if  made  during  that 
last  mentioned  term,  and  therefore  good  against  a  party  who  died  after  the 
order  and  before  the  entry.    . 

12.  So,  judicial  process  issued  daring  a  vacation,  and  tested  of  the  prece- 
ding term,  was  considered  the  act  of  the  Court  performed  during  the  term, 
and  if  it  would  have  been  regular  at  the  term,  was  not  afiected  by  a  subse- 
quent death. 

13.  According  to  the  arrang^nent  of  our  Courts,  as  soon  as  verdict  has 
been  rendered,  writ  of  inquiry  executed,  ascertainment  by  the  Clerk  made, 
judgment  upon  demurrer,  or  decree  in  summary  process  pronounced,  the 
case  is,  as  by  the  English  practice  it  is  at  the  expiration  of  the  rule  or  aelay 
without  cause  shewn.  The  final  consideration  of  the  case  has  been  had,  ana 
Clothing  remains  but  the  formal  entry,  which,  if  made  at  any  time  during 
the  next  vacation,  relates  back  to  the  term,  and  is,  as  between  the  parties^ 
considered  as  if  made  during  the  term.  Our  rule  of  Court  which  prohibits 
the  entry  of  judgment  during  term  time,  does  not  at  all  affect  its  relation 
back,  when  entered  in  proper  time. 

14.  The  English  authorities  shew  that  sci.  fa,  before  execution,  is  neces- 
sary only  when  the  judgment  is  signed  under  the  statute  of  Charles  2,  after 
the  first  vacation,  so  that  the  execution  cannot  be  tested  during  the  life  time 
of  the  party  who  has  died,  but  that  'Hhe  statute  of  Frauds  being  made  in  fa- 
vor of  purchasers,  does  not  alter  the  law  as  between  the  parties;  therefore  if 
the  execution  be  tested  in  the  defendant's  life  time,  it  may  be  taken  out,  and 
executed  after  his  death." 

15.  Under  our  Act  of  1746,  (7  Stat  193,)  if  a  defendant  die  after  interb- 
cutory  judgment,  and  before  final  judgment,  sci  fa.  may  be  had  to  make  his 
executors  or  administratora  parties  to  the  judgment ;  and  then  a  second  scL 
fa.  is  necessary  to  give  the  executors  or  administrators  an  opportunity  to 
plead  no  assets,  or  other  matter  in  their  defence.  But  if  the  judgment  was 
signed  in  the  life  time  of  the  defendant,  no  sci  fa,  is  necessary  to  have  exe- 
cution against  him  during  the  vacation  after  the  judgment  term ;  and  if  the 
final  consideration  of  the  Court  was  had  in  his  life  time,  judgment  may  be 
entered  as  at  common  law  during  the  vacation  following  the  final  order,  not- 
Withstanding  his  death  before  the  entry;  and  during  such  vacation  no  sdfa. 
is  necessary  to  have  against  him  an  execution  which  at  common  law  would 
properly  have  been  tested  in  his  life  time. 

16.  "When  there  is  only  one  plaintiflfor  defendant,  who  dies  after  final 
judgment,  and  before  execution,  a  sci  fa.  may  be  had  against  his  personal 
representatives;"  but  such  sci  fa.  is  not  necessary  if  execution  by  or  a^inst 
the  party  himself  be  taken  out  in  such  time  that  it  may  be  tested  in  his  life 
time. 

17.  Although  our  Act  of  1825,  (7  Stat  330)  akers  the  form  of  testing  writs, 
still  judicial  process  must  be  considered  the  act  of  the  preceding  term,  and  of 
course  an  execution  cannot  be  tested  so  as  to  appear  to  precede  the  term  at 
which  the  entry  shews  the  judgment  of  the  Court  was  awarded.  Dibble  oil 
Taylor^  308, 

18.  Where  a  defendant  died  during  the  term  of  the  court,  before  any  judg- 
ment regularly  entered  up,  but  after  the  damages  had  been  assessed  on  a 
reference  to  the  Clerk,  and  the  judgment  was  entered  up  on  the  last  day  i^ 
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the  term — such  judgment  was  held  to  be  regular,  and  that  there  was  no  ne- 
cessity of  set.  fa,  to  the  executors  or  administrators. 

19.  By  the  assessment  of  the  Clerk,  the  plaintiflPs  chose  m  action  was  no 
longer  merely  under  the  interlocutory  judgment,  but  became  res  jtkdictUa^ 
or  a  debt  of  record  ascertained  and  adjudged.  The  1 1th  rule  of  court 
merely  postponed  the  formula  of  entering  it  up  as  the  final  judgment 

20.  The  Act  of  1746  (7  Stat  193)  relates  only  to  judgments  still  interlocu- 
tory, and  has  no  relation  to  castas  where  the  amount  has  been  ascertained 
by  a  judicial  process  under  the  Act  of  1809.     (7  Stat  308.) 

21.  The  1 1th  rule  of  court  is  in  conformity  to  the  common  law  rule. 

22.  The  Act  of  1809  puts  the  assessment  of  debt  and  interest  by  the  Clerk 
in  the  place  of  a  verdict  The  Act  is  remedial ;  and  the  substitution  of  the 
assessment  must  be  identical,  in  effect,  with  verdicts. 

23.  I'he  death  of  the  defendant  after  the  assessment,  could  only  abate,  or 
rather  susi>end,  further  additional  proceedings  growing  out  of  the  judgment 
— not  the  judgment  itself,  which  was  res  judicata.  Miller  ^  Leckie  vs. 
JoneSj  315. 

24.  An  action  of  debt  brought  by  the  City  Council  of  Charleston,  to  re- 
cover a  penalty  imposed  by  an  ordmance  for  keepincf  spirituous  liquors  in 
a  retail  grocery  store  without  license,  is  to  be  regarded  as  a  civil  suit,  and 
in  such  case  either  party  may  exercise  the  right  of  challenge  given  by  the 
Act  of  1841. 

25.  Under  the  Act  of  1841,  either  party  may  claim  the  right  of  challenge 
at  any  time  before  the  jury  are  charged  in  the  case.  '  If  the  plaintiff  forbear 
lo  exercise  the  right  in  the  first  instance,  the  defendant  cannot  compel  him  to 
do  so,  or  otherwise  lose  it  If  the  defendant  exercise  his  right,  it  does  not 
then  deprive  the  plaintiff  in  turn  frotn  claiming  his. 

26.  Whenever,  under  the  Act  of  1841,  either  party  on  the  record  claims 
the  right  of  challenge,  the  names  of  the  jurors  not  impannelled,  if  they  have 
been  previously  drawn  and  set  down,  are  to  be  subjected  to  lot  agam,  and 
the  parties,  unless  they  can  shew  cause,  must  take  them  as  they  are  thus 
drawn.     If  they  have  not  been  previously  drawn,  this  will  not  be  necessary. 

27.  When  supernumerary  jurors  that  have  been  drawn,  are  called  on  to 
fill  vacancies,  under  the  order  of  the  court,  there  is  no  necessity  for  another 
draw,  but  when  the  parties  call  for  new  jurymen,  under  the  Act  of  1841) 
they  must,  in  every  case,  be  drawn  by  lot  for  the  occasion.  Kleinback  adu 
TlteStj,te^i\%. 

28.  Under  the  21st  sec.  of  the  Act  of  1839,  which  makes  it  the  duty  of  the 
Clerk  before  issuinc'  a  writ  in  Attachment  'Ho  take  from  the  plaintiff,  or  his 
or  her  agent,  a  bond  to  the  defendant,"  &c.  an  attorney  authorized  to  bring 
the  action  may  give  his  own  bond,  "styling  himself  agent;"  and  this  is 
enough  to  justify  the  clerk  in  signing  the  writ 

29.  The  21st  sec.  of  the  Act  of  1839,  constitutes  another  remedial  Act  at 
well  as  that  of  1799. 

30.  It  is  not  necessary  that  the  person  voluntarily  ^ving  the  bond  produce 
a  special  power  of  attorney  to  bind  himself  by  such  a  bond.  All  that  the 
Act  of  1839  requires  is,  that  he  be  the  plaintiff's  agent,  with  authority  fot 
such  a  purpose,  and  not  a  mere  intruderi     DUlan  vs.  Watkins^  445. 

31.  Assumpsit  on  an  inland  bill  of  exchange,  to  which  there  had  been  a 
de&ult  in  appearance,  and  on  which  there  had  been  no  written  acceptance 
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by  the  drawee.  After  the  term  to  which  the  writ  waa  returnable,  a  declara* 
tion  was  filed,  in  which  the  acceptance  of  the  bill  waa  averred,  and  the 
amount  claimed  set  forth.  An  order  for  judgment  was  taken,  and  the  case 
was  put  on  the  writ  of  inquiry  docket  At  the  succeeding  Term,  the  case, 
when  called,  was  referred  to  the  clerk,  who  assessed  the  damages  on  the 
original  bill  The  defendant  not  hairing  accepted  the  bill  in  writing,  it 
was  held  that  the  plaintiff's  demand  was  not  liquidated  within  the  meaninsr 
of  the  Act  of  1809.  Judgment  entered  up  on  the  assessment  set  aside,  and 
the  order  for  judgment  by  defeult  The  de&ult  on  the  part  of  defendant 
would  have  been  satisfied  by  any  damages,  without  goin^  the  whole,  and 
saying  the  precise  cause  of  action  was  admitted.  A  liquidated  demand  as- 
certains and  fixes  by  writing,  with  or  without  seal,  a  plaintifiTs  debt ;  bat 
it  must  also  be  the  writing  of  the  defendant,  actually  or  oy  operation  of  law. 

32.  Where  a  demand  is  within  the  Act  of  1809,  and  there  is  default  in  ap- 
pearance, this  confesses  the  action  and  dispenses  with  a  writ  of  inquiry. 
Vide  The  Bank  vs.  Vaughan,  2  Hill,  557. 

33  When  a  final  judgment  is  regular,  the  defendant  is  not  allowed  to  set 
it  aside,  and  to  appear  and  plead,  on  account  of  his  attorney  neglecting  to 
appear  for  him;  for  when  a  judgment  goes  against  a  defendant  properly 
served,  and  under  no  legal  diMLbility,  it  concludes  every  previous  matter  be- 
tween the  parties. 

34.  But  where,  by  the  final  iudgment,  the  case  is  not  concluded,  and  the 
defendant  swears  that  he  employ^  an  attorney  to  appear,  althou£rh  there 
may  be  a  mistake  between  him  and  the  attorney,  yet  tne  feet  of  employment 
being  made  out,  the  feilure  to  appear  ceases  to  be  the  act  of  the  client,  and 
he  will  be  permitted  to  appear  and  plead. 

35.  As  our  law  now  stands,  by  the  return  of  the  tority  is  meant,  not  the 
appearance  term,  but  the  very  day  when  the  Sheriflfis  required  to  make  re- 
turn to  the  Clerk  of  the  Court 

36.  If  a  declaration  be  not  filed,  or  leave  for  further  time  be  had,  before 
the  expiration  of  a  year  and  a  day,  from  the  day  when  the  Sheriff  should 
make  return,  the  plamtiflfis  out  of  court,  and  cannot  afterwards  obtain  leave. 

37.  Where  the  year  and  day  had  expired,  without  any  declaratk>n  filed 
by  a  plaintiff,  or  leave  obtained  for  further  time  to  declare,  the  defendant 
was  permitted  to  enter  up  his  judgment,  of  non  pros,  nunc  pro  tunc,  the 
clerk  having  refused  to  sign  the  judgment  within  the  year. 

38«  It  is  discretionary  with  the  court,  where  a  judgment  of  non  pros, 
is  regular,  upon  proper  affidavits,  to  set  it  aside  upon  payment  of  costs,  in 
order  to  let  in  a  trial  of  the  merits,  but  the  motion  to  set  aside  must  come  at 
some  time  within  which  the  plaintiff  could  obtain  leave  for  further  time,  if 
the  judgment  had  not  been  entered. 

39.  The  defendant,  within  the  year,  may,  of  course,  enter  his  judCTient 
of  nan  pros,  but  the  Court,  after  that  time,  nmy  grant  him  leave  to  do  so. 
Vide  Smith  vs,  Lewis,  1  Nott  6l  McCord,  38. 

40.  The  judgment  of  non  pros,  is  a  final  judgment,  and  is  founded  on  the 
statute  of  Car.  2.  aubject  to  subseouent  provisions  as  to  the  time  of  declar- 
ing. It  will  always  be  set  aside  if  irregular,  but  no  previous  order  of  Court 
seems  necessary  to  its  validity.  Bank  vs.  Delia  Torre,  501. 

41.  In  an  action  brought  on  a  Georgia  judgment,  in  which  the  defendant 
was  held  to  bail,  the  verdict  of  the  jury  was  *^we  find  for  the  plaintiff  two 
hundred  and  eleven  dollars,  twenty-four  cents,  with  interest  from  the  twen- 
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tytkird  of  May,  eighteen  hnndred  and  twenty-five,"  and  the  judgment  en- 
tered up  on  this  yerdict,  eighth  April,  eighteen  hundred  and  thirty-five,  for 
the  like  sum  and  interest  as  found  with  the  costs,  but  concluding  ''which 
damages,  costs  and  charges,  amount  in  the  whole  to  two  hundred  and  forty 
dollars  and  seventy  cents."  In  debt  on  the  bail  bond,  it  was  held  that  the 
words  ''which  damages,  costs  and  charges  anioi.nt  in  the  whole,"  dbc., 
might  be  rejected  as  superfluous,  so  as  to  make  the  verdict  and  judgment 
correspond,  and  that  the  bail  was  liable  to  the  same  extent  as  the  principal. 
Vide  KiTislervs.  Kyserj  4  McCord,  315. 

42.  Interest  on  the  cause  of  action  in  the  original  suit,  held  recoverable 
from  the  time  stated  in  the  verdict. 

43.  On  a  ca.  sa.  issued  against  the  principal  in  a  bail  bond,  the  sheriflf 
returned  it  simply  indorsed  ^^rwn  est"  subscribed,  but  not  sworn  to  ;  and  af- 
ter the  commencement  of  actions  against  the  bail,  an  order  of  court  was 
passed  that  the  sheriff*  make  a  return  on  the  ca.  so.  "in  conformity  with  the 
truth  of  the  case,  in  due  form  of  law."  The  second  return  of  the  sherifi*by 
order  of  court,  was  after  the  expiration  of  the  term  of  office  when  nan  est 
was  returned,  but  when  the  order  was  passed  he  was  again  in  office.  Held 
that  the  amended  or  second  return  was  sufficient  to  ix  the  liability  of  the 
bail.     Lougstreet  vs.  Lafitte  et  at,  664. 

44.  In  covenant  to  recover  damages  against  A  &  B,  on  a  special  agree- 
ment to  construct  a  dam,  A  being  the  undertaker,  and  B  the  surviving  sure- 
ty for  his  faithful  performance,  A  filed  a  discount  for  work  and  materials,  the 
plaintiflfs  having  used  the  dam  on  its  completion.  A  general  demurrer 
was  filed  to  the  declaration,  and  withdrawn;  and  upon  the  discount,  and 
without  any  formal  plea,  the  parties  went  to  trial  upon  the  merits,  and  the 
case  was  fully  tried,  and  decided  without  reference  to  the  pleadings.  Un- 
der such  circumstances,  the  court  will  suppose  that  such  pleadings  were 
had  as  to  authorize  the  result  attained.  Saluda  Manufacturing  Co,  V9, 
Pennington  and  Nesbitt,  735. 

PRESCRIPTION.  Vide  Commissioners  of  Roads,  % 
PRESUMPTION.  Vide  Carrier,  4;  Evidence,  10,  11;  Jurisdiction^ 
11 ;  Mortgage,  15  ;  Negro  Stealing,  6  ;  Roads,  3,  4. 
1.  In  an  action  of  dlebt  on  bond,  it  appeared  that  part  of  the  debt  for  which  it  '■ 
was  given  had  been  due  many  years,  and  that  at  the  date  of  the  bond  a  new 
loan  was  made,  for  which  with  the  old  debt  the  bond  was  given ;  the  obligor  at 
the  same  time  executing  a  mortgage  of  four  negroes  to  secure  the  deU^ 
three  of  whom  after  the  bond  became  due  were  taken  into  the  possession  of 
the  mortgagee  and  some  time  afterwards  were  sold,  but  the  amount  realised 
by  the  sale  was  not  equal  to  the  debt  secured  by  the  bond.  Upon  the  death 
of  the  mortgagee,  an  action  was  ^brought  to  recover  the  balance  due.  The 
clerk  and  acting  executor  of  the  mortfi^agee,  called  by  defendant  and 
examined  by  consent,  proved  that  be  had  had  the  bond  in  possession  from 
its  date,  had  had  exclusive  management  of  the  mortgagee's  bussiness,  who 
did  not  receive  any  money  himself,  and  from  these  circumstances  was  con- 
fident the  debt  had  not  been  paid.  The  witness  said  the  debt  was  inventoried 
as  doubtful,  it  being  uncertam  whether  the  defendant  could  pay,  but  that  his 
pecuniary  condition  had  improved.  Disallowing  any  charge  for  hire  from  the 
time  possession  of  the  negroes  was  taken  to  the  time  of  the  sale,  and  crediting 
the  bond  with  their  value  at  the  time  they  went  into  the  mortgagee's  posses- 
sion, of  which  there  was  no  evidence  but  the  sale,  there  was  a  balance  of 
principal  and  interest  due. 
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2.  From  the  sale  till  suit  brought  only  about  eight  year9  hating  elapsed, 
connected  with  the  eyidence  of  the  executor,  it  was  held  po  presumption  of 
payment  arose. 

8.  No  legal  presumption  of  payment  of  a  bond  can  arise  under  twenty 
yeetm.  Short  of  that  time  is  only  a  circumstance  which  connected  with 
other  &ots,  leads  the  mind  to  the  conclusion  that  the  debt  has  beooi 
paid.    Executors  of  Wightman  vs.  Butler^  357. 

PRINCIPAL  AND  ACCESSORY.  Vide  NegTi>  Stealing,  12. 

PRINCIPAL  AND  SURETY.  Vide  Pleading,  1. 

PRIVY.  Vide  Evidence,  IL 

PROCESS.  Vide  Practice,  12, 17;  Sherif,  7. 

PROHIBITION. 

1.  By  an  Act  passed  in  1714,  (7  Stat.  475,)  certain  persons  on  the  S.  E; 
side  of  fedisto,  ana  all  the  inhabitants  on  Bohicket  creek,  on  John's  Jsland, 
to  the  plantation  of  ''a  person  nanied,"  are  required  to  work  on  Haul-over 
cut  In  1721,  (9  Stat  53,)  the  laws  relating  to  roads  rnd  cuts  were  redueedl 
into  one  Act,  and  again  the  Legislature  designated  the  persons  who  were 
to  work  on  this  Cut,  but  described  them  as  ''all  the  inhabitants  making  use 
of  the  said  Cut  or  Creek  to  come  to  Charleston,  residing  jon  and  near  Bo- 
hicket creek."  In  1751,  an  Act  was  passed  for  opening  Watts's  Cut,  on 
the  western  side  of  Edisto  Island,  by  which  a  portion  of  those  ii?i|ig  oo 
Edisto  Island,  who,  before,  were  liable  to  work  on  Haul-over,  were  required 
to  work  on  Watt8*s  cut  In  the  Act  of  1754,  f7  Stat  509,)  the  euttiiigy 
tl«^ansing  and  keeping  in  repair  the  Cut  or  Creelc  called  the  Haul-over,  is 
recited  as  a  burthen  on  those  of  the  inhabitants  "obh'ged  to  do  the  same" 
To  remedy  this  grievance,  the  Act  of  1754  was  passed,  by  which  the  dis- 
trict on  EdistQ,  whose  inhabitants  were  in  future  to  work  on  Haul-ovef 
Cut,  Was  enlarged,  but  as  to  the  inhabitants  living  on  and  near  Bohicket 
creek,  using  precisely  the  same  terms  as  in  the  Act  of  1721. 

2.  The  relators  both  resided  near  the  head  of  Bohicket  creek,  but  neither 
used  Haul-over  Cut  in  coming  to  Charleston.  Under  the  construction  of 
these  Acts,  the  Court  were  of  opinion,  that  the  relators  were  not  liable  lo 

'  work  on  this  Cut,  and  having  been  fined  for  neglecting  to  do  so,  by  the 
Commissioners  of  th6  Cut,  it  was  held  that  prohibition  to  restrain  the  war-^ 
rant  of  distress,  for  the  collection  of  the  same,  was  properly  ordered.  St€t^9 
vs.  Commissioners  of  Haxkl-over  Cut,  491. 

3.  The  Act  of  1835,  (7  Stat  472,  3,)  provides  that  it  shall  not  be  lawful 
for  a  person  to  bring  into  this  State,  as  a  servant,  any  slave  who  has  been 
carried  out  of  the  same,  if  during  the  absence  of  duch  slave,  he  or  she  has 
been  in  any  State  North  of  the  Potomac,  dbc. ;  and  any  person  violating  the 
Act  is  subjected  to  a  forfeiture,  and  the  slave  is  liable  to  be  sold.  Th^  sla^e 
of  the  relatnx  in  prohibition  had  been  seized  by  a  constable,  upon  injR>rma- 
tion  made  by  one  of  the  respondents  to  the  other,  (a  Magistrate,)  as  liable^ 
under  the  Act  of  1885.  These  respondents  were  about  organizing  a  Court 
of  Magistrates  and  Freeholders,  under  the  7th  section  of  the  Act,  to  pro- 
nounce the  judgment  of  forfeiture,  and  cause  the  slave  of  the  relatrix  to  be 
sold.  Conceding  the  unconstitutionality  of  the  Act,  the  respondents  con- 
tended that  the  writ  of  prohibition  would  not  lie,  as  they  were  private  per- 
sons not  acting  in  a  judicial  capacity ;  but  theiracts  being  preliminary  to,  and 
part  of,  the  proceedings  necessary  to  produce  a  cdndem  lation  of  the  slavey 
according  to  the  Act,  the  Court  held  that  the  writ  of  prohibition  lay  to 
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treBtrain  them,  as  an  ioArioi  juriadictioii,  «ctii)g  vaoiex  a  fiibe  aasumptipii  ot^ 
judicial  authority,  at  any  stage  of  the  proeeediug. 

4.  The  Act  of  1835,  (7  Stat.  472, 3,)  not  beiog  sanctioned  by  the  law  exist- 
ing at  the  adoption  of  the  State  Constitution,  and  not  proceeding  by  the  com- 
mon law  mode  of  trial  by  jury,  is  so  &r  unconstitutional  and  void.  The 
State  ffs.  Simons  et  al,y  761. 

PROOF  OF  LOSS.  Vide  Evidenee,  2,  29. 

PROTEST.  Vide  Evidence,  19,  20. 

PURCHASE  MONEY.  Vide  Implied  Warranty,  1,  3. 

aUANTUM  MERUIT.  Vide  Contract,  1,  2,  25;  Demurrer,  1;  iViwi- 

suit,  1. 

RECORD.  Vide  Venire,  3. 

REGISTRATION.  Vide  Mortgage,  13,  14. 

RELEASEi  Vide  Payment,  1;  Pleading,  21. 

1.  B.  recovered  a  judgment  in  attachment^  under  which  he  receired  a  * 
certain  sum  of  money,  giving  the  usual  bond  on  its  receipt  Subsequently. 
R.,  another  creditor,  also  obtained  a  judgment  against  the  absent  debtor,  ana 
the  former  judgment  was  set  aside,  on  the  ground  that  the  fund  which  had 
been  received  by  B.  was  not  liable  to  attachment  H.,  to  whom  the  absent 
4ebtor  had  executed  a  general  power  of  attorney  to  act  for  him  and  in  his 
name,  in  the  collecting  and  paying  over  money  due  or  owing  by  him  in 
South  Carolina,  and  to  whom,  also)  before  the  date  df  the  power)  he  hi|d 
written  a  letter  acknowledging  a  debt,  and  indicating  the  source  of  payment, 
with  this  remark,  ^'get  wlmt  you  can  there,  (in  S.  XT.)  and  write  soon.''  ^I 
will  make  up  the  balance,  with  interest" — caused  actions  to  be  instituted  on 
the  recognizance  of  the  principal  and  surety  given  to  the  clerk,  on  the  re- 
ceipt of  the  money  by  B ;  as  also  on  the  bond  before  the  clerk,  before  the 
issuing  of  B's  writ;  but  both  the  letter  and  the  power  were  before  any 
cause  of  action  existed  on  the  bonds.  Subsequently  to  the  commencement 
of  the  suits,  the  absent  debtor  executed  a  release  to  B.,  of  ^^11  and  all  man- 
ner of  actions,  suits,  reckonings  and  demands,"  d&c  ^^for  and  on  account  of 
the  recognizance  of  B.,"  &x.,  with  a  special  clause  to  this  effect!  <<And  I 
do  hereby  particularly  disckim  all  suit  or  suits  enumerated  in  the  above  t^ 
cognizance,  as  above  stated." 

2.  The  release  of  B.,  by  the  absent  debtor,  was  valid. 

3.  The  letter  written  by  the  absent  debtor  to  R  could  nbt  opetate  as  an 
assignment  of  an  interest  in  the  cause  of  actiohj  which  did  not)  either  at  its 
date,  or  at  the  time  the  power  was  executed,  have  an  existence; 

4.  An  attorney  cannot  acquire  a  vested  interest  in  a  chose  in  action,  or 
other  matter  not  embraced  in  the  power  itself,  or  indicated  by  the  paper  un- 
der which  he  claims,  as  an  equitable  assignment 

5.  The  alleged  assignment  in  the  letter  to  R  held  too  vague  and  indefi- 
nite to  deprive  the  absent  debtor  of  his  legal  control  over  his  funds  in  8.  Q, 
when  he  might  choose  to  resume  and  exercise  it  Brownled  ads.  Shin- 
gler,  519. 

REMAINDER  Vide  Insolvent  Debtors  and  Prison  Bounds,  16. 

REMOVAL  FROM  OFFICE.  Vide  Contempt^  3. 

RENT.  Vide  Contract,  22;  Landlord  and  Tenant.  Ij  4,  6,  8. 

RESCISION  OF  CONTRACT.  Vide  ^ale,  I,  3. 

R£:S  Q^STiEi  Vide  EvideMe^  14. 
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RIGHT  OF  WAY.  Vide  Wai^, 

RIOT.  Vide  IndicimetU.  5. 
ROADS.  Vide  Indietmeni,  7,  8. 

1.  When  a  road  is  laid  out  along  a  pre-existLog  fence,  the  width  most  be 
measared  from  the  outer  extremities  of  the  fence,  and  no  obstruction  on  the 
opposite  side  should  be  placed  within  the  prescribed  distance  of  these  ex- 
tremities. 

2.  Where  a  road  exists  before  a  fence  ou  either  side,  no  fence  or  other 
obstruction  can  lawfully  be  placed  nearer  the  centre  of  the  road  than  half 
the  prescribed  width. 

3.  When  the  beaten  track  is  permanent  and  clearly  defined,  then  the 
measurement  must  be  from  its  centre,  howerer  crooked  it  may  be,  and  how- 
ever fences  on  either  side  may  be  arranged ;  but  presumptions  are  in  favor 
of  a  straight  line,  from  one  ascertained  point  to  another,  and  in  favor  of  any 
fence  or  barrier  put  near  to  a  road,  being  considered  its  boundary,  althougn 
the  beaten  track  may  not  exactly  conform  to  it 

4.  "\^  here  a  road  required  to  be  thirty  feet  wide,  is  a  boundary  line  be- 
tween two  parcels  of  land,  the  occupant  of  neither  can  lawfully  place  any 
obstructions  within  fifteen  feet  of  the  centre,  which  is  to  be  ascertained  by 
the  rules  and  presumptions  above  laid  down ;  and  against  such  encroach- 
ment, it  is  of  no  avail  to  say,  that  there  is  still  left  an  open  space  of  thirty 
feet  between  the  fence  put,  and  the  neighbor's  fence,  any  more  than  if  the 
neighbor  had  no  fence,  it  would  do  to  enclose  the  whole  road,  and  say  there 
is  room  left  outside.     State  vs,  Caldwell^  162. 

ROUT.  Vide  Indictment^  6, 
SALE.  Vide  Caniract^  lb;  Gift^  1;  Sheriffy  1,  2;  Statute  of  Frauds^  1,  4; 

Usury,  4. 

1.  Where  an  action  of  covenant  was  brought  on  a  bill  of  sale  executed  un- 
der seal,  warranting  negroes  sound,  and  there  was  a  verdict  for  the  plaintiir 
finding  damages,  the  recovery  does  not  rescind  the  sale,  and  revest  me  pro- 
perty in  the  vendor. 

2.  A  tender  of  the  slaves  to  the  vendor,  made  before  the  suit  was  brought, 
was  no  recision  of  the  sale,  nor  was  it  afifected  by  a  second  offer  to  return 
them  after  the  verdict 

3.  It  seems  that  the  offer  to  return  the  slaves  might  form  the  predicate  of 
a  legal  recision  by  the  proper  tribunal,  after  the  facts  assumed  to  justify  the 
desired  recision  liad  been  verified  by  a  jury: 

4.  The  vendee  of  the  slaves  gave  notice  to  the  plaintiff,  of  his  intention  to 
Idecine  all  responsibility  for  the  support  of  one  of  them,  under  their  care, 
from  the  time  of  the  verdict,  but  being  the  owner,  and  having  abandoned  the 
slave,  he  was  held  liable  upon  an  implied  contract,  for  the  expenses  of  main- 
tenance, as  well  before  as  after  the  notice,  to  be  assessed  by  a  jury  under  the 
circumstances.     City  Council  of  Charleston  vs.  Cohen,  408. 

SATISFACTION.  Vide  Judgment,  2,  11,  14;  Shenff,  6,  6. 

SCIENTER.  Vide  Indictment,  2;  Negro  Stealing,  5. 

SCIRE  FACIAS.  Vide  Attachment,  19;  Practice,  14,  15, 16,  18. 

SEAL.  Vide  Jurisdiction,  5,  6;  Venire,  1, 2. 

SECONDARY  EVIDENCE.  Vide  Evidence,  15. 

SECURITY.  Vide  Judgment,  1/  Mortgage,  6. 

SHERIFF.  Vide  Attachment,  1;  Bail  and  Bail  Band,  1,  8;  Coroner,  2. 
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1.  Plaintififi  purchased  a  tract  of  land  at  Sheriff's  sale,  on  the  Snd  of  Jan. 
1842,  under  an  execution  lodged  on  the  10th  of  Nov.  1841,  and  issuing  un* 
der  a  jud^ent,  signed  the  6th  of  Nov.  1841,  against  defendant,  R  wlio,  be- 
fore the  signing  of  the  judgment,  had  convex  ed  the  land  to  his  cohde&ndant, 
T.  the  deed,  being  recorded  on  the  2nd  of  Dec.  1841.  Before  the  execution 
of  this  deed,  one  G.  R  in  Nov.  1840,  recovered  a  judgment  against  one  M. 
and  defendant,  K: — execution  was  lodged  hi  the  Sheriff's  office  marked 
<^wait  orders  until  May  1842,"  and  in  1841,  assigned  to  plaintiff  V.  The 
consideration  of  the  deed  from  R.  to  Y.  was,  that  the  latter  should  nay  O. 
R's.  judgment,  and  satisfy  a  debt  to  himself^  the  balance  to  be  piaid  to  de- 
endant,  R.  The  stay  on  the  execution  was  purchased  bv  R.  and  the  plain- 
ifis  were  aware  of  the  deed  to  Y.  After  the  sale  by  the  Sheriff,  the  de- 
endants  offered  to  pay  to  him,  G.  Rs.  execution,  but  that  being  satisfied  by 
the  sale  of  the  land,  he  did  not  receive  it 

2.  The  sale  hy  the  Sheriff  held  good,  beiog  supported  by  the  elder  judgt 
ment,  the  lien  of  which  was  unaffected  by  the  indorsement,  ^^wait  orders," 
that  only  amounting  to  a  suspension  or  withdrawal  of  the  execution. 

3.  The  contract  of  defendant,  Y.  to  satisfy  the  elder  judgment,  and  the 
actual  offer  to  pay' it,  after  the  sale  by  the  Sheriff  to  the  plamtifls  could  not 
alter  their  vested  rights  ;  their  title  then  being  perfected.  Variee  and  Davis 
vs.  Rtd  and  Young,  90. 

4.  The  rule  to  compel  the  payment  of  money  collected  by  the  Sheriff  to 
an  execution,  lies  at  the  instance  of  the  plaintiofin  execution,  or  his  repre- 
sentative. 

5.  Where  money  was  deposited  with  the  Sheriff,  to  be  applied  in  pay- 
ment of  executions  against  a  certain  defendant,  on  his  compliance  with  cer- 
tain conditions,  the  Sheriff,  supposing  the  defendant ^would  comply  with  them, 
paid  the  money  to  the  plaintifll'  attorney,  in  the  case  entitled  to  it,  on  a  pro- 
mise to  refund  in  case  the  conditions  were  not  complied  with,  which  not 
being  done,  the  money  was  refunded  and  restored  to  the  person  who  had 
made  the  deposit  Under  these  circumstances,  the  deposit  so  made  with  the 
Sheriff,  did  not  operate  as  a  satisfaction  pro  tanto. 

6.  Where  the  amount  of  several  executions  against  a  defendant  were  paid 
to  the  sheriff  by  a  third  person,  upon  the  understanding  that  they  were  to 
be  assigned  to  him,  which  was  done  by  the  plaintiffs  attomies,  it  was  hdd 
that,  although  the  assignments  did  not  have  the  effect  of  barring  the  plain- 
tifis  from  setting  up  a  claim  to  the  judgments,  as  an  attorney  cannot  assign 
a  judgment,  yet  if^they  did  not  set  up  any  claim,  creditors  could  not,  and. 
that  the  payments  so  made  were  no  satisfaction  of  the  executions.  Kirk' 
Patrick  ^  Co.  vs.  Ford  and  Aiken,  110. 

7.  A  Sheriff  is  not  authorized  to  receive  money  for  a  plaintifif^  on  mesne 
process  and  where  a  defendant  gave  in  evidence  a  receipt  of  the  Sherifi^ 
and  mesne  process  issued  before  on  the  same  note  on  which  he  was  sued,  it 
was  held  that  he  was  not  thereby  discharged. 

8.  A  payment  thus  made,  is  not  a  payment  to  the  official  agent  of  the 
plaintiff,  acting  under  his  authority. 

9.  The  21st  Section  of  the  Act  of  1839,  hi  relation  to  the  office  and  du- 
ties of  Sherifi^  makes  no  change  in  the  law  in  this  respect  Hildreth  vs. 
Griffin,  116. 

SINGLE  BILL.  Vide  Bills  of  Exchange  and  Promissory  Notes,  14. 

SLANDER 
1.  In  an  action  of  slander,  the  de&matory  words  alleged  to  have  been 
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apdken  were,  thouffh  ▼arieuely  sttted  in  the  declaratioii,  sabataatially,  ^hnm 
•wore  felsely  on  the  trial  of  a  case  between  me  and  Jerry  Joiner,  before 
'equire  Johnson."  The  declaration  contained  a  prefiitory  averment,  that  a 
case  between  the  present  defendant  and  Joiner  had  been  pendnag,  and  was 
tried  before  a  '^certain  Jesse  Johnson,  a  justice  of  the  quorum  fbr  the  district 
of  LAurens^'-^-that  on  the  trial  thereof  the  plaintiff  was  examined,  on  oatb, 
and  gave  his  evidence  as  a  witness  lor  the  «ud  Joiner ;  and  by  proper  arer- 
ments  in  the  colloquium  and  inuendoes,  the  words  were  alleged  to  oave  heen 
spoken  in  reference  to  the  said  evidence.  It  was  held,  that  the  words  ^o* 
ken  do  not,  per  $e,  impute  the  guilt  of  perjury ;  and  that  the  pre&tory  aver- 
ment, of  which  the  plaintiff  offered  no  other  proof  than  sucn  as  was  to  be 
derived  from  the  admissions  of  the  defendant,  contained  in  the  words  them- 
selves, should  have  been  proved  as  laid. 

2.  If,  by  courtj  or  magistrate,  or  justice,  used  in  connexion  with  the 
swearing,  the  circumstance  of  a  tribunal  capable  of  tr3ring,  or  an  officer 
competent  to  administer  an  oath,  had  been  added,  the  crime  of  perjury,  it 
seems,  would  have  been  fully  described ;  and  in  such  case,  the  materiality 
of  the  evidence,  and  the  jurisdiction  of  the  tribunal,  would  be,  prima  facte, 
inferred.  But  in  the  absence  of  any  word  aptly  denoting  a  court  or  judicial 
officer,  the  word  ^''squire,"  or  ^'esquire,"  by  the  usages  of  society  applied 
without  any  just  discrimination,  was  of  no  avail  Dairymple  vs.  hof- 
Urn,  588. 

SLAVE.    Vide5aZtf,4. 
STATUTE.      Vide   Coroner,  3  ;    Indictment,  1 ;  Evidence,  2 ;  Negro 

stealing,  1,  2,  7,  9. 

STATUTE  OF  FRAUDS.     Vide  Bills  of  Exchange  and  Promissory 

Notes,  S;  Practice,  14. 

1.  On  the  receipt  of  a  letter  by  a  commission  merchant,  covering  a  bill 
of  lading,  and  invoice  of  sixty  boxes  of  lemons,  to  whom  they  were  cob- 
signed  lor  sale,  a  sale  was  efllected,  and  a  memoiandum  of  it  made  in  pencil 
on  the  invoice  subjoined  to  the  bill  of  lading,  in  the  presence  of  the  buyer, 
and  by  his  authority.    Thus.  <<Sold  to  J.  P.  at  $2,00  per  box." 

2.  On  the  arrival  of  the  lemons,  and  notice,  the  purchaser  refused  to  re> 
ceive  them. 

3.  It  was  held  that  the  memorandun;i  made  by  the  commission  merchaiit 
was  sufficient  to  satisfy  the  Statute  of  Frauds. 

4-  The  memorandum  shewed  the  sale  withr^sonable  certainty,  without 
the  necessity  of  mere  verbal  evidence. 

5.  A  debit  made  in  the  books  of  the  commission  merchant  did  not  lessen 
ibe  written  memoraiidam,  wbjch  i^as  intelligible  without  the  books.  Dra- 
per vs.  Pattina,  292. 

SUBPOENA*    Yide  Costs,  fL 
SUBPOENA  DUCES  TECUM.     Vide  Evidence,  2. 
SUBSTITUTION  OP  ATTORNEY.    Vide  Judgment,  10. 
SURETIES. 
SUMMARY  PROCESS.     Vide  Practice,  10,  13. 
SURPLUSAGE.     PUading,  14,  17, 18;  Practice,  AL 
1.  The  court  will  not  deprive  a  plaintiff,  suing  within  the  summary  ju- 
risdiction, of  his  legal  right  of  having  his  judgment  the  first  court,  by  com- 
pelling him  to  file  a  declaration,  in  or^er  that  the  (lefendant  may  plea^  a 


INDEX.  871 

discount  beyond  that  jarMictlon,  Unless  great  and  manifest  injoitice  would 
be  done  by  a  refusal  of  the  motion,  or  when  the  law  prohibits  the  defence 
from  bein^  tried  in  the  summary  jurisdiction.  Vide  Beckham  vs.  Eccles  4* 
Peoy,  1  Bailey^  121. 

2.  Gluestions  of  the  kind  must,  of  necessity,  be  addressed  to  the  discre- 
tion of  the  circuit  court. 

3.  A  plaintiff  having  brought  suit  within  the  summary  jurisdiction,  a 
motion  was  made  by  ddendant  to  compel  him  to  declare^  m  order  that  de* 
fendant  might  plead  a  discount  beyond  that  jurisdiction,  on  a  demand  alrea- 
dy sued  on,  to  the  same  term  with  the  cases  of  the  plaintiflf ;  but  as  there 
was  no  satis&ctory  proof  of  the  insolvency  of  the  plamtiff,  and  as  the  court 
was  not  satisfied  witn  the  merits  of  the  defence,  but  was  inclined  to  the  opi- 
mon  that  the  object  wa^  delay,  it  was  held  that  the  motion  was  properly  re* 
fused.     Simpson  ads,  Knox^  631. 

SURETY.  Vide  Execut&rs  and  Administrators^  4;  Ordinary,  1 ;  Plead' 

ing,  1. 

1.  Indorserb  for  the  accommodation  of  the  maker  of  a  note,  do  not  stand 
in  the  relation  of  co-sureties  to  each  other,  so  as  to  create  between  them  a  li- 
ability to  contribution. 

2.  Where,  after  protest  and  notice,  the  first  indorser  on  an  accommoda- 
tion note  paid  it,  held  that  he  was  not  entitled  to  recover  a  moiety  from  the 
other  indorser. 

3.  It  seems  to  be  true,  in  a  very  few  particulars,  that  the  law  recognizes 
some  distinctions  between  accommodation  and  business  indorsements,  but 
the  exceptions  prove  the  general  rule  to  the  contrary. 

4.  Joint  and  several  bonds,  notes'  and  indorsements,  are  fiimiliarly  known 
as  the  forms  creating  the  obligation  of  co-suretyship.  Endorsers  may  en- 
gage between  themselves  for  contribution.      Aiken  vs.  Barkley^  747. 

TAXATION  OF  COSTS.    Vide  Costs,  I.  2. 
TAXES. 

1.  lender  aki  Ordinance  of  the  Oity  Council  of  Charleston,  providing 
^that  free  negroes  and  free  persons  of  color,  shall  be  and  are  hereby  msidft 
liable  to  the  following  taxes,  viz: — Males,  from  the  age  of  21  to  the  a^  of 
60,  carrying  on  any  trade  or  art,  or  being  a  mechanic  and  residing  within 
the  city,  or  residing  withorU  the  city,  exercising  his  trade  or  art  therein, 
each  a  tax  of  often  dollars."  Held,  that  a  colored  butcher,  though  a  non- 
resident, vending  meats  in  the  public  market  of  the  city,  and  paying  the  re* 
gular  monthly  stallage,  is  subject  to  pay  the  tax  prescribed  by  the  ordinance. 
State  ex  rel  Wilkinson  vs.  City  Council,  623. 

2.  The  taxing  power  of  the  Mayor  and  Aldermen  of  the  City  of  Cbat« 
leston  is  confined,  under  the  City  Charter  of  1783  and  the  Act  of  1836,  Isi 
To  the  inhabitants  of  the  City  at  discretion.  2nd.  To  the  taxable  property 
within  the  City  of  non-residents ;  and  3rd  To  the  incomo  of  non-residents 
from  professions  carried  on  in'  the  City.  Therefore,  held  that  an  assessme^ 
laid  by  an  Ordinance  of  the  Mayor  a{)d  Aldermen  of  the  City,  upon  the  car*i 
riage,  horses  and  driver,  of  a  citizen  not  residing  within  the  corporate  limt 
its  of  the  same,  but  carrying  on  the  business  of  a  Factor  imd  Commissioii 
Merchant  within  the  City ;  and  which  property  so  assessed,  he  kept  withirat 
the  City  and  used  in  going  to  and  from  his  place  of  business,  is  not  author^ 
ited  either  under  the  powers  conferred  by  the  Charter  or  the  Act  of  1896. 

5.  Whe^e  t  non-resident  of  t^e  City  of  Charleston  places  his  slave  ex* 
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pre88l]r  under  the  Police  regulations  of  the  City,  by  purchasing  a  badge  to 
authorize  him  to  ply  for  work  within  the  City  regulations,  such  slave  be- 
comes taxable  property  within  the  City,  in  the  proper  sense  of  those  terms 
of  the  Charter  of  1783,  notwithstanding  the  rule  of  the  domicil  and  its 
l^eneral  application  to  personal  property.     But  the  tax  laid  on  such  slave 
IS  not  to  exceed  the  general  tax  on  the  slaves  of  the  inhabitants  of  the  City. 
State  ex  reL  Adger  vs.  Ma^or  and  Aldermen  of  Charleston^  719. 
TENANCY.     Vide  Trespass  to  try  Titles,  10. 
TENANT.     Vide  Trespass  to  try  Titles,  5,  8. 
TENDER.     VideSflZe,2. 
TESTAMENTARY  PAPER     Vide  Trover,  5. 
TITLE.     Vide  Contract,  2;  Mortgage,  10;  Sheriff,  3;  Trespass  to  try 
Title,  3,  6  ;  Trover,  1. 
TORTS.     Vide  New  Trial,  \,  2. 
TRESPASS.     Vide  Practice,  2. 
TRESPASS  TO  TRY  TITLES.    Vide  Evidence,  3. 

1.  In  an  action  of  trespass  to  try  titles,  the  defendant  nroduced  a  grant  to 
his  &ther,  junior  to  that  of  the  plaintiff,  for  the  same  land  ;  the  latter,  since 
18(6,  having  claimed  the  land,  cut  timber  on  it,  and  paid  taxes,  and  was  al- 
so one  of  the  devisees  of  the  senior  grantee  to  the  knd,  whose  death  was 
shewn,  and  his  will  produced. 

2.  For  the  purpose  of  shewing  a  title  by  possession  out  of  the  plaintiflT, 
defendant  proved  a  tenancy  under  the  junior  grantee,  prior  to  1818,  and  till 
1840,  when  the  tenant  dieo,  a  short  timebefore  the  death  of  the  grantee,  and 
her  son  afterwards  remained  in  possession  up  to  the  time  of  the  suit  The 
extent  of  the  tenant's  possession  was  a  cleared  enclosure  of  15  or  20  acres, 
cultivated,  and  cut  by  one  of  the  lines  of  the  tract  into  two  nearly  equal 
portions,  the  house  being  originally  on  the  part  outside  of  the  tract,  but  for 
many  years  past  had  been  inside.  Between  the  plaintiff  and  the  junior 
grantee,  a  suit  concerning  the  land  was  compromised  in  1818,  by  the  exe- 
cution of  a  relinquishment,  on  the  part  of  the  latter,  of  all  claim  to  lands 
ffranted  to  the  senior  grantee,  which  might  be  older  than  the  claims  of  de- 
nodant's  father,  whose  parol  declarations  were  also  proven,  relinquishing 
all  right  of  adverse  possession  to  the  land  in  dispute 

3.  Held,  that  from  the  time  of  the  compromise  and  relinquishment,  the 
possession  of  the  tenant  must  be  referred  to  the  plaintifTs  title. 

4.  Although  the  tenant  had  entered  under  a  trespasser,  it  was  competent 
for  her  to  attorn  to  the  true  owner,  by  the  consent  of  her  original  landlord. 
And  this  resulted,  hy  operation  of  law,  in  virtue  of  the- compromise  and  re- 
relinqoishment     Moore  vs.  Johnston,  288. 

5.  Trespass  to  try  titles.  The  ancestor  of  plaintiffs,  in  1785,  acquired 
title  to  five  parcels  or  tracts  of  land,  that  had  belonged  to  separate  owners, 
which  he  devised  to  them  in  1838,  and  soon  afterwards  died.  Said  tracts 
were  not  described  or  mentioned  in  any  of  the  deeds  produced,  as  one  or  ad- 
joining ;  but  the  feet  that  they  were  contiguous,  was  ascertained  by  a  plat  of 
survey  made  in  1787,  designating  them  by  numbers  from  one  to  five. 
Defendant,  under  junior  grants,  held  a  part  the  tract  No.  5,  long  enough  to 
acquire  a  statutory  title,  but  his  possession  commenced  after  1785,  and  after 
the  tenants  of  the  ancestor  undertook  to  hold  under  his  title.  It  did  not  ap- 
pear from  the  plat  of  re-survey  of  1787,  made  by  a  duly  commissioned 
surveyor,  for  what  purpose,  or  for  whom,  it  was  made,  but  it  was  found 
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amongst  the  pftpdrs  of  the  plaintifis's  ancestor.  Inhere  was  a  succession  of  . 
tenants  on  tract  No.  1,  of  a  ferry  and  the  adjacent  fields,  all  of  whom  ac- 
knowledged themselves  as  the  tenants  of  the  plaintiffs's  ancestor.  On  the 
side  of  the  river,  oppNOsite,  resided  the  general  agent  of  the  owner,  who  had 
the  supervision  of  his  lands  on  both  sides,  in  reference  to  whose  authority 
the  tenants  held;  but  neither  the  tenants  nor  the  agent  knew  the  true  boun- 
daries of  their  landlord's  ownership, 

6.  Although  ihe  plat  of  re^urvey  did  not  appear  to  have  been  made  for 
the  then  owner  of  the  land  embraced  in  it,  yet  as  it  was  found  amongst  his 
papers,  it  was  ancillary  to  support  and  expla'n  the  united  title;  and  from 
the  time  of  its  execution,  the  several  tracts  constituted  an  entirety. 

7.  Although  the  tract  had  been  owned  in  separate  parcels,  by  differeot 
proprietors,  yet,  from  the  time  that  the  ancestor  of  the  plaintiffs  acquired 
the  whole  interest,  they  became  united. 

8.  It  was  held  that  the  possession  of  the  tenants  was  co  eirtensive  with 
the  boundaries  of  the  entire  tract,  although  they  were  ignorant  of  their  ex- 
tent, and  that  defendant  could  not  claim  more  of  the  land  in  dispute  than  had 
been  held  under  possessio  pedis^  for  the  statutory  period. 

9.  A  possession  of  a  part,  under  a  definite  color  of  title,  is  possession  of 
the  whole;  and  where  there  are  two  possessions  on  the  same  body  of  Und, 
one  under  a  senior  and  another  under  a  junior  grant,  the  senior  title  will 
prevail.     Alston  vs,  Collins,  450. 

10.  Trespass  to  try  titles.  The  parcel  of  land  in  dispute  was  an  old  field 
consisting  of  two  or  three  acres;  defendant  in  1839  entered  as  the  tenant  of 
the  plaintiff  of  a  house  and  some  lands  aroupd  it,  the  house  standing  a  few 
yards  north  of  the  disputed  land,  which  was  situated  between  a  cross  fence 
built  by  defendant  in  1842,  and  a  piece  of  new  cleared  lapd  which  the  de- 
fendant had  in  possession  there  before  and  since.  At  the  southern  extremity 
of  the  disputed  parcel  was  a  pond  immediately  north  of  the  new  cleared  land. 
The  plaintiff  contended  that  the  land  in  dispute  was  a  part  of  the  tract  on 
which  the  house  stood,  and  of  which  he  had  title,  whereas  the  defendant, 
admitting  that  he  did  become  the  tenant  of  the  plaintiff  of  the  house  apd 
some  lands  around  it,  contended  that  it  was  part  of  another  tract  of  which  he 
was  in  possession  under  an  agreement  to  purchase.  The  plaintiff  failed  to 
make  out  either  a  paper  or  a  statutory  title  against  the  title  under  which 
defendant  claimed.  It  was  in  evidence  that  at  a  period  prior  to  1810  a  per- 
son had  lived  on  the  grant  under  which  plaintiff  claimed,  and  had  cultivated 
below  the  cross  fence  put  up  by  defendant,  .to  within  ten  or  fifteen  steps  of 
the  pond.  In  181 1  ope  Car  well  went  into  possession  as  a  tenant  to  this  ex- 
tent, and  enlarged  it  It  was  afterwards  (sailed  Caldweii's  old  field,  and  the 
proof  was  that  it  extended  below  the  pond.  The  plaiqtiff  purchased  at 
sheriff's  sale,  one  of  the  descriptions  given  being  the  Gar  well  old  place.  It 
was  proved  that  the  defendant  had  said  he  was  tenant  of  plaintiff  and  had 
spoken  of  renting  the  Carwell  old  place  from  him.  It  was  held,  that  this 
was  sufiUcient  to  authorize  the  jury  m  concludinc^,  that  all  the  land  cleared 
by  Carwell  and  passing  under  the  name  of  his  old  place,  was  rented  by  de- 
fendant.    Haile  95.  Canity,  678. 

TROVER,     Vide'JBtnisncer  7;  Mortgage,  10. 

1.  Testator  died  leaving  three  sons,  John,  William  and  James,  and  one 

daughter.     By  his  will  he  gave  legacies  to  each  of  his  other  children,  and 

to  William,  ten  negroes,  including^  all  their  future  increase,  to  him  and  his 

heirs  forever.    In  a  succeeding  ckuse,  he  dechres,  ^It  is  my  will  and  de- 
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sire,  that  if  any  of  my  said  four  children  should  die  hefore  marriage,  wftk- 
out  leaving  lawful  issue,  then,  and  in  that  case,  the  share  of  property  which 
I  have  ^ven  to  them,  or  either  of  them,  with  all  their  future  increase,  is  to 
be  equally  divided  among  the  surviving  part  of  them,  and  their  heirs  gr- 
aver. The  several  legacies  were  delivered  to  the  children  by  the  execu- 
tors. William  sold  a  girl  to  the  defendant,  who  had  no  notice  of  the  limi- 
tations of  the  will,  and  made  an  absolute  title  with  warranty.  John  and 
Mary  died,  and  afterwards,  William,  before  marriage  and  without  lawful 
is^ue,  leavin£[  James  sole  survivor  of  the  four  children.  In  an  action  of 
trover  brought  by  him  to  recover  the  value  of  the  property,  it  was  held  thai 
the  limitation  over  to  the  surviving  children,  was  good. 

2.  The  jur^  were  bound  to  find  the  value  and  hire ;  they  had  a  discretion 
between  the  highest  and  lowest  estimates.     Rodgers  vs.  Randall^  38. 

3.  Trover  for  two  slaves.  Plaintiff's  title  depended  on  an  instrument  to 
the  following  effect.  The  original  owner  of  the  property  in  dispute,  ib 
consideration  that  plaintiff  would  support  her  for  life,  execute^  an  agree- 
ment, whereby  she  declared  that  she  did  "make  over  unto  the  said  T.  P., 
his  heirs  and  assigns,  all  her  right  and  title  to  a  certain  negro  woman  (by 
name)  and  her  child,  notwithstanding  the  said  woman  and  child  is  still  to  be 
under  her  power,  that  is  to  say,  the  said  M.  P.,  during  her  life  time,  but  at 
her  decease  to  be  the  property  of  T,  P." 

4.  It  was  held^  that  this  iastrument  could  not  operate  as  a  contract,  be- 
cause the  consideration  to  be  performed  on  the  part  of  plaintiff  was  a  con- 
dition precedent  to  any  thing  to  be  done  by  the  other  party,  and  with  which 
he  had  not  complied ;  nor  as  a  deed  of  conveyance.  As  a  mere  contract 
to  make  a  will  in  plaintiff's  favor,  it  could  have  no  effect 

5.  Held,  also,  that  as  a  testamentary  paper,  it  was  void,  having  but  a  sin- 
gle witness. 

6.  It  having  been  proved  that  the  original  owner  of  the  slaves  in  dispute 
had  lived  with  the  defendant  fifteen  or  twenty  years,  and  had  frequently  de- 
clared that  she  intended  the  slaves  for  him  as  a  compensation  for  his  care  of 
her,  it  was  held^  that  a  letter  addressed  to  him  subsequent  to  the  alleged  con- 
veyance to  plamtiff,  declaring  "all  she  had  was  for  him  at  her  death,'  as  a 
compensation  for  taking  care  of  her,"  was  admissible  in  evidence,  the  letter 
and  the  antecedent  declarations  of  the  same  purport  constituting  his  supposed 
title. 

7.  As  defendant  claimed  to  be  a  creditor  of  the  original  owner  of  the 
slaves,  for  care  and  support,  beyond  the  whole  value  of  her  estate,  and  as 
the  letter  addressed  to  him  acknowledged  that,  by  saying  that  all  she  had 
was  for  him  at  her  death,  as  a  compensation  for  taking  care  of  her,  it  was 
in  this  point  of  view  admissible  in  evidence.  Although  defendant's  claim 
could  not  prevail  on  either  firround,  because,  as  adminisirator  of  the  former 
owner  of  the  slaves,  he  could  not  object  to  the  deed  to  T.  P.,  on  account  of 
Its  being  a  fraud  upon  her  creditors,  yet  the  proof  was  still  admissible. 
Crawford  vs,  McElvep,  225. 

USURY. 
1.  A  lender,  to  whom  $2163  33,  was  borui  fide  due  in  February,  1840, 
then  made  an  agreement  for  the  forbearance  of  92000,  the  original  princi- 
pal, at  the  rate  of  12  1-2  per  cent  the  9163  33,  at  that  time  being  paid,  and 
two  notes  given,  the  one  for  the  92000,  bearing  lawful  interest,  the  other 
for  the  usury  for  a  year.  One  year  afterwards,  (February,  1841,)  a  re- 
newal note  was  taken  for  the  principal,  and  a  year's  interest,  (92140,)  and  a 
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second  note  for  usury.  In  December,  1841,  the  two  notes  for  usury  were 
paid,  and  in  March,  1842,  another  renewal  note  was  taken  for  92140,  and 
a  yearns  interest  thereon,  making  92289  80,  bearing  interest  from  the  1st 
of  February,  1842. 

2.  In  an  action  upon  this  last  note,  the  defence  of  usury  being  made  out, 
it  was  held  that  upon  the  construction  of  the  statute,  (6  Stat.  409,)  the  usury 
taken  must  be  deducted,  not  from  the  principal  of  tne  last  note,  but  from 
$2000,  as  the  original  principal,  leaving  the  balance  as  the  sum  to  be  re- 
covert  without  interest  or  costs.     Clark  v$.  Hunter^  83. 

3.  On  a  contract  of  sale  between  partners  in  a  &ctory,  the  interest  of  the 
parmer  selling  was  by  agreement  estimated  at  ten  per  cent  upon  it  for  a  given 
time,  to  which  was  added  debts  then  due  by  the  purchaser  to  the  seller,  in- 
cluding interest  at  seven  per  cent,  thus  making  one  aggregate  sum,  which 
was  divided  into  five  equal  instalments,  and  interest  at  ten  per  cent  calcula- 
ted on  each.  A  general  aggregate  was  thus  made  which  was  divided  into 
five  equal  parts,  and  five  single  bills  executed,  one  for  each  part,  payable  m 
five  successive  years.  The  calculation  in  the  hand  writing  of  the  partner  sel- 
ling, called  the  ten  per  cent  on  each  instalment,  interest  Th^  proposition 
of  purchase  was  to  take  the  co-partner's  interest  at  ten  per  cent,  on  his 
stock,  seven  per  cent  en  borrowea  money,  and  all  to  be  at  ten  (meaning  ten 
per  cent)  from  a  particular  date.  It  was  held  that  the  single  bills  were 
usurious. 

4.  Held  further,  that  as  the  money  loaned  to  the  purchaser  by  the  seller 
before  the  contract  of  sale,  and  at  that  time  a  subsisting  debt,  was  included 
in  the  contract,  and  ten  per  cent  allowed  on  it,  this  amounted  to  usury. 
Garlington  ads,  Coleman,  238. 

VARIANCE.     Vide  Pleading,  20. 
VENIRE. 

1.  Where  a  prisoner  was  indicted  and  convicted  for  murder,  and  it  ap- 
peared that  the  writs  of  venire,  by  which  the  grand  and  petit  jurors  were 
summoned,  were  without  the  seal  of  the  court,  judgment  was  arrested. 

2.  A  venire,  not  under  seal,  is  no  writ,  and  is  not  authority  to  the  sherifiT 
to  summon  the  jury. 

3.  The  writs  oi  venire,  for  both  juries,  are  parts  of  the  record  of  con- 
viction.    State  vs.  Dozier,  211. 

VERDICT.  Yide  Attachment,  16,16;  Indictment,  5 ;  Pleading,  17,  19, 

32;  Practice,  4. 
WAIVER.  Vide  Apportionment,  2;  Contract,  20;  Evidence,  17;  Plead- 
ing, 4. 
WARRANTY.  Vide  Contract,  5;  Implied  Warranty,  1.  2;  Interest,  1. 

1.  Where  the  grantor  of  a  tract  of  land  warrants  it  in  his  deed  to  be 
free  from  all  incumbrances,  a  prior  outstanding  lease  on  the  premises  made 
hy  him,  and  not  noticed  in  the  conveyance,  is  an  incumbrance  on  the  land, 
within  the  legal  meaning  of  that  term,  and  in  covenant  on  the  deed,  a  breach 
on  this  ground  is  well  assigned. 

2.  Where  the  grantor  of  a  tract  of  land  covenants  against  all  incum- 
brances, it  cannot  be  shewn  by  parol,  that  he  did  not  warrant  against  a  par- 
ticular incumbrance :  therefore,  a  plea  avering  that  plaintiff*  had  notice  of 
the  outstanding  lease  was  no  bar  to  the  action,  and  a  general  demurrer 
thereto  should  have  been  sustained. 

3.  Whether  the  piainti0*  was  entitled  to  the  rent,  or  whether  paid  in  ad- 
vance, or  adequate  to  the  injury  sustained,  are  questions  which  might  arise 
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on  the  trial  of  the  qnestion  of  damages,  bat  could  not  be  decided  on  a  gpene- 
fal  demurrer.     Grice  vs.  Scarborough,  649. 
f  WAY. 

1.  A  testator,  who  foi  more  than  twenty  years  had  used  a  way  oyer  his 
own  land  by  which  a  highway  was  reached,  except  for  a  short  disuince 
over  a  neighbor's  land,  died  in  1831,  having  devised  his  land  to  his  three 
sons,  C,  W  and  B,  equally  to  be  divided  between  them.  The  sons  made 
partition  between  themselves,  and  without  deeds  from  one  to  the  other,  sever- 
ally took  possession  of  their  parcels  under  a  bond  for  titles.  W.  acquired 
^  the  parcel  on  which  the  house  stood,  and  sold  to  the  plaintiff;  C.  that  next 

'>  the  highway,  through  which  the  way  ran,  made  a  lane,  and  sold  to  defend- 

*  ant,  who,  aner  permitting  the  lane  to  remain  open  for  some  time,  closed  it 

up  entirely,  after  which  plaintiff  brought  case  for  the  obstruction. 

Held,  1st-  That  whilst  there  was  unity  of  possession  in  the  testator  no 
right  of  way  arose. 
,v  2nd.  That  since  the  partition  the  time  had  been  too  short  to  confirm  any 

p  possession  of  verbal    acknowledgment  that  had  occurred  in  that  time. 

Pay»«  vs.  Williams^  15. 

WILLS. 

1.  Although  undue  influence,  being  a  question  of  fact,  belongs  toth(9 
decision  of  the  jury,  yet  the  presiding  Judge  may  also  express  his 
opinion  upon  the  £eicts,  avoiding  all  undue  control  of  the  jury.  Such  ex- 
pression of  his  opinion,  or  his  silence  on  that  head,  must  be  left  to  his  own 
sound  discretion.  The  circumstances  of  the  case  may  render  such  aid  ne- 
cessary, or  superfluous. 

2.  Where  the  court  perceives  but  very  little  in  the  evidence  to  shew  that 
a  testator's  mind  was  unsound,  and  even  that  opposed  by  good  evidence 
especially  that  of  the  subscribing  witnesses,  and  a  verdict  has  been  rendered 
against  the  will,  most  probably  upon  this  ground,  upon  unsatisfactory  testi- 
mony of  little  more  than  bare  opinions,  a  new  trial  will  be  ordered. 

3.  It  is  the  incidental  privilege  of  courts  of  justice  to  reconsider,  or  to 
have  reconsidered,  their  possible  errors ;  and  although  from  the  constitution 
of  juries  being  temporarjr,  they  cannot  themselves  reconsidef,  their  jjrivi- 
lege,  like  that  of  a  Circuit  Judge,  being  placed  in  other  hands,  yet  still,  it 
is  no  less  their  privilege  on  that  account. 

4.  It  is  at  the  foundation  of  all  new  trials  by  a  jury,  that  they  will  pro- 
bably render  a  different  verdict  But  they  are  always  granted  vfiihoui  pre- 
judice to  their  rendering  the  same  verdict. 

5.  Where  undue  influence  is  the  predicate  of  a  verdict  setting  aside  a 
will,  it  should  be  brought  to  bear  against  the  true  disposing  mind  of  the 
testator  in  the  matter  and  subject  of  his  last  will. 

6.  It  is  not  enough  that  there  has  been  a  general  influence  merely,  which 
may  or  may  not  have  been  used  fraudulently  or  unduly,  and  to  which  gene- 
ral influence  so  many  men  are  habitually  subject 

7.  The  cases  of  Thompson  vs.  Farr,  1  Spears's  Rep.  93;  Hobby  vs, 
Boboj  M.  S.  Dec.  vol.  54 ;  Tompkins  vs.  Tompkins,  I  Bail.  92 ;  and  lAdt 
vs.  Lide,  2  Brev.  403,  referred  to  as  embracing  the  principles  of  this  de- 
cision.    Martin  and  Wife  et  dL.  vs.  Executors  oj  Teague,  260. 
WITNESS.  Vide  Books  of  Account,  1;  Costs,  1,  2;  Evidence^  18,  23,26; 

/r     7  Partners,  1,2. 

,       WRIT  OF  INaUIRY.  Vide  Practice,  32. 
'     WRIT  OF  VENIRE  FACIAS.  Vide  Venire. 
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